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CURTHOYS DCJ: 

1  This action relates to four matters: 

1. a contract for the sale of oats by Dakin Farms Pty Ltd to Elite 
Grains Pty Ltd; 

2. a lease and purchase of farm land, known as Rathgar, by Mr and 
Mrs Culleton from Balwyn Nominees Pty Ltd; 

3. an alleged conversion of seed oats belonging to Elite Grains by 
Dakin Farms; and 

4. a swathing and harvesting agreement between Dakin Farms and 
Elite Grains. 

2  Balwyn Nominees was the owner of Rathgar, a large farm just 
outside of Williams, Western Australia. 

3  Dakin Farms operated a farming business on Rathgar.  Amongst 
other crops, Dakin Farms grew oats. 

4  Richard (Dick) Lester was a director of Dakin Farms and 
Balwyn Nominees.  The manager of Dakin Farms was Robert D'Arcy. 

5  Elite Grains carried on business as a buyer and seller of grain, 
including oats.  In simple terms, it bought grain, mixed it and sold it for 
horse feed. 

6  Elite Grains entered into agreements to purchase oats from 
Dakin Farms. 

7  Rodney Culleton was a director of Elite Grains. His wife, Ionna, 
acted on behalf of Elite Grains.  There is no dispute that at all times 
Mr and Mrs Culleton acted on behalf of Elite Grains. 

8  The Culletons also owned a farm near Rathgar.  David Read was 
their farm manager. 

9  The Culletons wished to acquire more land to expand their farming 
operation so as to produce more oats.  They became aware that Rathgar 
was available for sale and sought to buy it.  The Culletons sought to 
finance the acquisition of Rathgar using the income generated by 
Elite Grains.  The Culletons entered into an agreement with Dakin Farms 
to lease and then purchase Rathgar. 
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The Oats Agreement 

10  It is common ground that in or about October 2009, Mr D'Arcy, on 
behalf of Dakin Farms, and Mr Culleton, on behalf of Elite Grains, 
entered into an oral agreement for Dakin Farms to sell and deliver to 
Elite Grains 250 tonnes of oats at a price of $150 plus GST per tonne 
(the Oats Agreement). 

11  I do not accept Mr Culleton's evidence that the contract incorporated 
the Grain Trade Association standards (exhibit M25.2).  I prefer 
Mr D'Arcy's evidence that those standards were never referred to. 

The Varied Oats Agreement 

12  Dakin Farms and Elite Grains subsequently agreed orally to vary the 
terms of the Oats Agreement such that Dakin would sell to Elite Grains all 
the oats harvested by Dakin Farms in the 2009/2010 harvest (the Varied 
Oats Agreement).  Dakin says that the agreement was made in or about 
December 2009 and January 2010 (statement of claim (SC) par 28).  
Elite Grains says that it was made in or about early November 2009, 
alternatively, no later than 21 December 2009 (defence (D) par 19(a)). 

13  Dakin Farms pleads that the Oats Agreement was varied during 
discussions between Mr Lester, on behalf of Dakin Farms, and 
Mr Culleton, on behalf of Elite Grains, on 19 December 2009 and later 
during December 2009 and January 2010. 

14  Dakin Farms pleads that the 19 December discussions were 
confirmed by letter from Dakin farms to the Culletons, on behalf of 
Elite Grains, dated 21 December 2009 and by letter from Dakin to 
Mr Culleton, on behalf of Elite Grains, dated 12 January 2010. 

15  Dakin Farms pleads that the Oats Agreement was varied as follows:  

(a) Dakin Farms would sell its 2009/10 harvest (SC par 28); 

(b) it would store the oats in the silos on site to the extent of their 
capacity, with the balance being stored in a stack (or bunker) on 
the apron of its silo complex (SC par 28(c)); 

(c) Elite Grains would lift the oats as required and weigh each load at 
the public weighbridge in Williams (SC par 28(d)); 

(d) Elite Grains would maintain detailed log books of each load 
(SC par 28(e)); 



[2013] WADC 160  
CURTHOYS DCJ 

Document Name:  WADC\CIV\2013WADC0160   (MW) Page 6 

(e) Elite Grains would forward a 'Recipient Generated Tax Invoice' on 
a weekly basis which detailed the amount of oats lifted during that 
week (SC par 28(f)); 

(f) Elite Grains would account and pay for all oats lifted during a 
calendar month on the 14th of the following month (SC par 28(g)); 

(g) all oats were to be lifted by 31 October 2010 (SC par 28(h)); and 

(h) time was of the essence in respect of the obligations set out in 
pars 28(f), 28(g) and 28(h). 

16  Dakin pleads that the terms pleaded in pars 28(f), 28(g) and 28(h) of 
the statement of claim were fundamental terms of the Varied Oats 
Agreement (SC par 28A).  Elite Grains denies par 28A of the statement of 
claim. 

17  Essentially, Elite Grains pleads that the only variations to the 
Oats Agreement were that: 

(a) Elite Grains would buy the entire oats harvest (D par 19(a)); and 

(b) Elite Grains would pay Dakin Farms for oats purchased by it 
within '30 days from the week ending following the lifting' (D par 
19(b)). 

18  Elite Grains pleads that the agreement as to quantity was varied in 
telephone conversations between Mr D'Arcy and Mr Culleton in or about 
late October 2009 or early November 2009.  It pleads that Mr Lester's 
letter of 21 December 2009 confirmed the quantity variation. 

19  Mr Lester's evidence is that the varied terms were agreed at a 
meeting between he and Mr Culleton on 19 December 2009 (exhibit A 
pars 68 - 72).  Mr Lester confirmed the terms in a letter of 21 December 
2009 (exhibit 21).  The Culletons did not respond to that letter (exhibit A 
par 73). 

20  Mr Lester gave evidence that in a subsequent conversation, prior to 
12 January 2010, Mr Culleton agreed that Elite Grains should account and 
pay for all grain lifted during a calendar month on the 14th of the 
following month and that a recipient generated tax invoice should be 
issued by Elite Grains on a weekly basis (exhibit A par 75 - 77).  
Mr Lester confirmed this by letter of 12 January 2010 (exhibit 29 page 2).  
Again, Elite Grains did not send a letter disputing these terms. 
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21  I accept the express terms of the Varied Oats Agreement as pleaded 
in pars 28(a) - 28(h) because I accept Mr Lester's evidence as to the terms 
of the Varied Oats Agreement.  The letter of 21 December 2009 and the 
letter of 12 January 2010 are consistent with Mr Lester's evidence.  
In general I found Mr Lester to be a more credible witness.  Objectively, it 
seems logical to adopt a system for payment that was less administratively 
burdensome on both parties. 

22  I do not accept Mr Culleton's evidence that the Varied Oats 
Agreement was made with Mr D'Arcy (exhibit M par 30).  I accept 
Mr D'Arcy's evidence that the Varied Oats Agreement was not made with 
him (exhibit D par 18). 

23  There was evidence from Mr Culleton that he had sent a form of 
contract 'Contract 6/2009' which incorporated the Grain Trade Association 
Rules (exhibit 18). Mr Lester's evidence was that exhibit 18 was not 
received and I accept his evidence as to non-receipt (exhibit B 
par 27 - 30). 

Fundamental terms par 28A  

24  There was no express agreement that time was of the essence as 
pleaded in par 28(i).  Therefore, it is necessary for Dakin Farms to 
establish that there was such an implied term. 

25  The Varied Oats Agreement was to sell Dakin Farms' 2009/2010 oats 
harvest.  The harvest quantity was not measured before it was placed in 
the silos and stack.  The evidence established that due to spillage and 
uneven loads it would be very difficult to establish a definite harvest 
quantity.  Given the harvesting method, the amount lifted by Elite Grains 
on each occasion was not measured until it was weighed at the public 
weighbridge.  Accordingly, determining the quantity was entirely in 
Elite Grains' hands. 

26  In my findings on this point I have adopted Dakin Farms' argument 
in substance and form. 

27  To the extent that the parties rely on the existence of terms implied in 
fact, the critical element will be whether the term sought to be implied 
will give 'business efficacy' to the contract; that is, the term sought to be 
implied must be needed 'in order to make the agreement work or, 
conversely, in order to avoid an unworkable situation' (BP Refinery 

(Westernport) Pty Ltd v Shire of Hasting (1977) 180 CLR 266, 292). 
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28  In the absence of express agreement about the passing of property in 
goods an implied term may be required in order to avoid an unworkable 
situation.  The unworkable situation in this scenario would arise if 
Elite Grains had property in oats which had not been accurately weighed, 
accounted and paid for, and the oats were being stored on property not 
belonging to Elite Grains. 

29  The principles as to the essentiality of a term are set out in 
Tramways Advertising Pty Ltd v Luna Park (NSW) Ltd (1938) 38 SR 
(NSW) 632, 641 – 642: 

The test of essentiality is whether it appears from the general nature of the 
contract considered as a whole, or from some particular term or terms, that 
the promise is of such importance to the promisee that he would not have 
entered into the contract unless he had been assured of strict or substantial 
performance of the promise, as the case may be, and that this ought to have 
been apparent to the promisor. 

30  Whether a term of a contract is an 'essential term' (otherwise known 
as a 'condition') is to be determined by reference to the common intention 
of the parties, expressed in the language of their contract, understood in 
the context of the relationship established by that contract and the 
commercial purpose it served.  It is this common intention that determines 
whether a term is 'essential', so that any breach will justify termination: 
Koompahtoo Local Aboriginal Land Council v Sanpine Pty Ltd (2007) 
233 CLR 115 [48]). 

31  The term pleaded in par 28(f) (the Invoice Term) is the mechanism 
by which Dakin Farms can be assured that there is a proper accounting for 
the oats lifted by Elite Grains. This is particularly significant where both 
the precise tonnage of oats placed in the silo and the stack by 
Dakin Farms and the precise tonnages 'lifted' by Elite Grains on each 
occasion are unknown. 

32  In the context of this case the exchange of possession in the goods 
sold and the tender of the price of those goods (Sale of Goods Act 1895 
s 28 as would have been the case under the oats Agreement) had been 
placed into the hands of the buyer.  As such, the seller does not have the 
inherent protection of being able to refuse to deliver except upon 
exchange of the payment of the price if the buyer falls into default in the 
payment for delivered goods. 

33  Further, the Invoice Term stands as a preliminary step for 
Elite Grains to accurately account and pay for the oats within the 
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stipulated time, and therefore comply with the term pleaded in par 28(g) 
(the Account & Pay Term). 

34  The receipt by Dakin Farms of the price for the lifted oats is central 
to the Varied Oats Agreement.  Dakin Farms cannot check the accuracy of 
Elite Grains' calculation of the total price unless proper invoices are 
provided.  It is also critical to provide interim calculations when the lifting 
of the oats is envisaged to take place over a 10-month period (i.e. from 
January 2010 until October 2010).  Similarly, the length of the period 
within which the oats might be lifted shows the importance of 
Dakin Farms being paid in staggered monthly payments corresponding 
with the progressive liftings. 

35  Both the Invoice Term and the Account & Pay Term worked to 
ensure that Dakin Farms obtained the critical contractual benefit of the 
staggered monthly payments.  They provided the mechanism by which 
Dakin Farms could monitor the performance by Elite Grains and regulate 
the manner of working to the central objective of the contract. Thus, a 
breach of those terms would deprive Dakin Farms of a substantial part of 
the benefit of the contract and breach of those terms would entitle 
Dakin Farms to terminate the Varied Oats Agreement. 

36  In the alternative, the Invoice Term and Account & Pay Term may 
be characterised as intermediate terms, the breach of which in this case 
justifies termination because it deprives Dakin Farms of the substantial 
benefit of the contract. 

37  Breach of terms which regulate the manner of working to the central 
objective of the contract, such as monthly reporting, banking and 
maintaining proper books, is capable of giving rise to an entitlement to 
terminate because it may deprive a party of a substantial part of the 
benefit of the contract (Koompahtoo v Sanpine Pty Ltd [133] - [134]). 

38  Generally, invoicing and payment terms do not play the important 
role they play in this agreement.  My first reaction was that terms relating 
to invoicing and payment could not be conditions.  However, seen in the 
light of the fact that Dakin Farms were entirely dependent on Elite Grains, 
as argued by Dakin Farms, I accept Dakin Farms argument. 

39  The Culletons argue that another approach to ascertaining whether a 
term is a condition is to have regard to whether damages for its breach can 
be considered to be an inadequate or inappropriate remedy in the 
circumstances: Ankar Pty Ltd v National Westminster Finance 
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(Australia) Ltd (1987) 162 CLR 549, 557.  They argue that in the present 
case damages would clearly be an adequate remedy. 

40  Having regard to the operation contract as a whole I do not accept 
this argument.  For the agreement to operate properly, correct 
measurement and invoicing was central to its operation. 

41  I find that par 28 and par 28A have been made out by Dakin Farms.  
Alternatively, par 28A was an intermediate term. 

The lease and purchase agreement 

42  On about 16 December 2009 Balwyn Nominees entered into a lease 
and purchase agreement with the Culletons. 

43  The Culletons agreed to lease from Balwyn Nominees an area of 
Rathgar on the north side of the Williams and Narrogin Highway and part 
of an area on the south side known as Fitts Creek.  These areas amounted 
to the majority of Rathgar.  The lease was for a fixed term of one year 
commencing on 1 March 2010 and ending on 28 February 2011.  The 
total rent was $500,000 (excluding GST) payable by quarterly instalments 
in advance of $125,000 plus GST. 

44  As part of the same agreement the Culletons agreed to purchase the 
majority of Rathgar by payment in two stages following the completion of 
the lease period on 28 February 2011.  The purchase price was 
$13.2 million.  The amount of $6.5 million was to be paid on 28 February 
2011 and the balance of $6.7 million was to be paid on 28 February 2012. 

45  The agreement was drafted by Mr Lester.  Neither party sought 
advice from a lawyer.  The costs of this litigation dwarf the cost of 
involving lawyers in late 2009.  It is obviously too late for the parties to 
this litigation but it a salutary lessons to others. 

46  The relevant terms of the agreement are set out below:  

AGREEMENT TO LEASE AND PURCHASE 

Rathgar - Williams, WA     16 December 2009 

1. Rodney and Ioanna Culleton have agreed to take a lease of Rathgar 
(total property on north side of Williams and Narrogin Highway) 
excluding: 

…. but include six paddocks of Canola stubble (2009 crop) at 
Fitts Creek on south side of Williams Narrogin Highway, 
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for one year commencing on 1 March 2010 and ending on 
28 February 2011 at a clear rental excluding GST of 
$500,000 payable quarterly in advance. 

Rental Payments: 

1 March 2010   $125,000 plus GST 

1 June 2010   $125,000 plus GST 

1 September 2010  $125,000 plus GST 

1 December 2010  $125,000 plus GST 

2. Rodney and Ioanna Culleton have agreed to purchase Rathgar 
(north side of Narrogin Williams Highway only) … 

for a total purchase price of $13.2 million cash as follows: 

• For settlement on 28 February 2011 - $6.5 million, when 
Low Waters and Wilga Mia will be transferred to the 
Culletons; and 

• On 28 February 2012 - $6.7 million, when the balance of 
the property being … 

will be transferred. 

• In the event that Rodney and Ioanna have difficulty in 
meeting the settlement proceeds of $6.5 million on 28 
February 2011 and $6.7 million on 28 February 2012, the 
parties have agreed: 

 To exercise their best endeavours 

 To be just and faithful to one another 

 To negotiate in good faith 

 To agree to pay and receive the maximum 
amount that Rodney and Ioanna can manage on 
that date - minimum of Half the Amount Due - 
with any balance remaining immediately 
increasing by 10%.  (Capital balance remaining 
increases by 10%). 

• In the event that the above arrangements are interrupted by 
unforeseen events (equine influenza, palatability issues, 
etc), the parties agree to work together to find a solution in 
order to continue these sale and purchase arrangements. 
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… 

47  The agreement was unconditional. 

The amount of grain supplied to Elite Grains under the Oats Agreement 
and the Varied Oats Agreement until March 2010 

48  Dakin Farms harvested the oats between December 2009 and 
January 2010 and placed them into the silos and the stack on Rathgar. 

49  Dakin Farms pleads the amount of oats that it supplied to 
Elite Grains at par 30 of its statement of claim. 

50  It is not in issue that the amount due for the oats pleaded in 
pars 30(a) - 30(c) was $11,415.86 and that that invoice was paid on 
16 February 2010 (exhibit 27). 

51  Paragraphs 30(d) - 30(g) relate to oats that Mr D'Arcy recorded as 
being delivered to the Culletons' farm or collected by the Culletons prior 
to 7 January 2010.  Mr D'Arcy set out in his witness statement at 
pars 45 - 48 that he maintained a contemporaneous record of the 
deliveries of oats to Elite Grains (see also exhibits 23 and 45A).  
Mr D'Arcy was not challenged in cross-examination on this.  I am 
satisfied that a total of 75.21 tonnes of oats was supplied during the dates 
pleaded. 

52  It is not in issue that the oats pleaded in pars 30(h) - 30(t), totalling 
219.36 tonnes, were lifted by Elite Grains from Rathgar on or about the 
dates pleaded in those paragraphs (exhibit 45). 

53  Dakin Farms' claims payment for 294.57 tonnes of oats at $165 tonne 
(inc GST) = $48,604.55 (SC par 35).  By par 28 of its defence 
Elite Grains denies any liability to Dakin Farms in the sum of $48,601.82 
or any sum, on the grounds that it has an equitable set-off to such sum. 

54  I find that Dakin has established its claim to $48,604.55. 

55  Dakin Farms originally made a claim to a further amount of oats that 
it claimed had been lifted by Elite Grains but this amount was abandoned 
in closing. 

The events of March 2010 

56  The first payment of $125,000 plus GST under the lease and 
purchase was due for on 1 March 2010.  On 25 January 2010 
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Balwyn Nominees issued an invoice to the Culletons for that payment to 
be paid on 25 January 2010. 

57  It was subsequently agreed that the first payment would be made in 
two instalments of approximately $67,500 (inclusive of GST).  
This occurred because Mr Culleton informed Mr Lester that he was 
having cash flow problems (exhibit A par 91 – 92).   

58  The Culletons paid $67,500 to Balwyn Nominees and went into 
possession on 1 March 2010. 

59  On 14 March Balwyn Nominees leased the balance of Fitts Creek to 
GR Atwell Pty Ltd for two months from 1 April 2010 to 31 March 2013, 
for a rent of $55,000 per annum plus GST. 

60  On 15 March 2010 the Culletons sought a meeting with 
Richard Lester. 

61  Two meetings took place on that day: one in the morning and one in 
the afternoon.  At the second meeting Rod Culleton delivered the 
following letter to Dick Lester: 

Dear Dick, 

Based upon our discussions at our meeting today at our premises, we 
regretfully inform you that under the current agreement, at this point in 
time, we are unable to proceed with the leasing arrangement for Rathgar.  
As discussed, we are unable to attract support from the bankers over and 
above our east coast ventures at this point in time.  This will not enable us 
to act to our 'best endeavours' and to activate the 'just and faithfulness to 
one another' as per the agreement. 

We do not wish to create ill feeling between us which we foresee if we 
continue to proceed with matters at hand as they currently stand. 

Again you have our sincere apologies and we are greatly disappointed with 
this outcome but the time for this wonderful venture is not correct at this 
point in time. 

However, we are happy to settle on the equipment that has been approved 
to date and we would continue on with the arrangement in place with the 
oats if this is still suitable to you. 

With regards to the $67,500 already paid we can put this down as payment 
of full and final payment of inv 1 000060 (balance outstanding $9,387.75), 
the workshop ($8,800.00) and the current oats amount due ($11,250.77 - 
attached).  A total of $29,438.52, leaving a credit balance of $38,061.48 
for oats.  
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We wish you all the very best in your endeavours in the future. 

62  Balwyn Nominees alleges that this letter and the Mr Culleton's 
statement to Mr Lester on 15 March 2010 constituted a repudiation of the 
lease and purchase agreement (SC pars 22 - 23). 

63  The Culletons pleaded that the lease and purchase agreement was 
brought to an end by mutual release or abandonment (D par 12) or 
alternatively that by its conduct Balwyn Nominees acquiesced in any such 
repudiation, or further or alternatively elected not to exercise, waived or 
abandoned its right, if any, to recover any damages from the Culletons 
(D par 15). 

64  The Culletons rely on the Balwyn Nominees letter of 16 March 2010 
as the basis for both the allegations as to mutual release abandonment of 
estoppel. 

65  The Culletons also plead: 

14. By way of further answer to paragraphs 22 to 24 of the Statement 
of Claim, the Culletons say: 

(c) During a meeting on 15 March 2010 between the 
Culletons and Mr Lester at the Culletons' home which 
commenced at around 11 am and concluded at around 
12.30pm: 

(i) The Culletons informed Mr Lester that they were 
not able to proceed with the Lease and Purchase 
Agreement; 

(ii) Mr Lester said in substance that he was going to 
see Gordon Atwell to finalise the lease, he would 
be back in a couple of hours, and he wanted the 
Culletons to prepare a letter setting out their 
position. 

(d) At around 2.00pm on 15 March 2010, Mr Lester on behalf 
of Balwyn Nominees and Mr Gordon Atwell on behalf of 
GR Atwell Pty Ltd agreed the terms of a further lease 
(Oral Lease) which was to include the Lease Proposal 
Land together with adjacent land that was leased by 
Balwyn Nominees to the Culletons under the Lease and 
Purchase Agreement, namely the land referred to on the 
first page of the Lease and Purchase Agreement as six 
paddocks of canola stubble at Fitts Creek (Canola Land). 
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(e) At around 3.00pm on 15 March 2010, the Culletons 
handed Mr Lester their letter of that date, by which they 
said that they were not able to proceed with the Lease and 
Purchase Agreement. 

(f) On 16 March 2010, and pursuant to the Oral Lease or a 
licence granted by Balwyn Nominees to GR Atwell 
Pty Ltd at the meeting between Mr Lester and Mr Atwell 
on 15 March 2010, GR Atwell Pty Ltd shifted some of its 
cattle onto part of the Canola Land. 

(g) On 5 April 2010, Mr Lester and Mr Atwell signed a 
written lease proposal, recording the terms of the 
Oral Lease. 

(h) By its conduct pleaded in paragraphs (c)(ii) and (d) above, 
Balwyn Nominees repudiated the Lease and Purchase 
Agreement. 

(i) As a matter of law, the Culletons are entitled to rely on the 
repudiation by Balwyn Nominees as a basis upon which 
they were entitled, as of the time when they delivered their 
letter dated 15 March 2010 to Mr Lester, to elect to 
terminate the Lease and Purchase Agreement. 

66  The first question that arises is whether the events of 15 March 
constituted a repudiation of the lease and purchase agreement by the 
Culletons. 

67  In Laurinda Pty Ltd v Capalaba Park Shopping Centre Pty Ltd 
(1989) 166 CLR 623, Mason CJ observed (633 - 634) that the question of 
whether the conduct of a contracting party amounts to a repudiation is to 
be assessed in light of the view that would be formed by a reasonable 
person in the position of the other party as to whether there was an 
intention not to be bound by the contract. 

68  A repudiation may arise from a single act or from a combination of 
acts: Carr v JA Berriman Pty Ltd (1953) 89 CLR 327, 349 - 351. 

69  There is a dispute as to what happened in the morning meeting and in 
the afternoon meeting prior to the letter being given to Mr Lester by 
Rod Culleton. 

70  The essence of the Culleton's plea as to Dakin Farm's alleged 
repudiation is the allegation that Dakin Farms and G R Atwell entered 
into a lease of that part of the Fitts Creek property that had been leased to 
the Culletons, as part of the broader Rathgar lease and therefore as part of 
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the lease and purchase agreement, between the morning meeting and the 
afternoon meeting of 15 March 2010. 

71  I now turn to the evidence as what the parties say took place during 
the meetings. 

72  Mr Lester's evidence appears at pars 96 - 105 of exhibit A.  
Mr Lester's evidence is that at the first meeting on 15 March Mr Culleton 
said 'we just can't do it, we don't have the support of the banks'.  Mr Lester 
asked if he was rescinding the lease and Mr Culleton said 'yes'.  Mr Lester 
then said words to the effect that they had a written agreement and that he 
wanted them to think hard about what they were doing.  He asked for 
confirmation in writing and said he would return at 3.00 pm. 

73  Mr Lester's evidence is that he did not recall telling the Culletons that 
he was going to visit Mr Atwell or that he did in fact visit Mr Atwell 
between the two meetings.  He does not have a specific recollection but he 
thought that he went to see his horses at Rathgar.  He conceded that he 
may have gone to see Mr Atwell but does not recollect having done so.  
He rejects the possibility that at that stage he would have told Mr Atwell 
that he could have the balance of Fitts Creek (exhibit B pars 77 - 82). 

74  Mr Lester's evidence is that he returned at 3.00 pm and that 
Mr Culleton gave him the letter dated 15 March 2010 (exhibit 31), which 
he read immediately. 

75  Mr Culleton also handed him Elite Grains's recipient generated tax 
invoice for $11,250.77. 

76  Mr Lester then said that he was very disappointed and that it placed 
him in a difficult position.  He then left. 

77  Mr Culleton's evidence appears at pars 111 - 122 of exhibit M.  
His evidence is that the morning meeting took about an hour.  He stated 
that early in the meeting Mr Lester asked him for a cheque for some of the 
farming equipment.  He wrote out a cheque and gave it to him. 

78  He agrees with Mr Lester that an invoice for $11,250.77 was 
provided to Mr Lester.  He says that Mrs Culleton told Mr Lester about a 
truckload of oats from Rathgar that went straight into a container for rail. 

79  Mr Culleton's evidence is that they then had a conversation during 
which: 
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114.1 I said words similar to: 'I have real concerns about your 
confidentiality because vital information and components of our 
business are coming back to us from Rob Darcy'; 

114.2 Mr Lester said words similar to 'This is very unlikely'; 

114.3 I said 'Dick I can tell you that it is'; 

114.4 I asked him whether he had leased Fitts Creek to Gordon Atwell; 

114.5 I cannot recall precisely what Mr Lester said save that he didn't say 
that he had or had not leased Fitts Creek; 

114.6 I said that we had grave concerns about our agreement; and 

114.7 Mr Lester said that he was going over to Gordon Atwell's to 
finalise arrangements, and that he would be back in a couple of 
hours.  As he was walking out he said words similar to 'As far as I 
am concerned, I have sold the oats to you'.  He also said that whilst 
he was away he wanted us to put what we were thinking in a letter 
to him. 

80  Mr Culleton's evidence is that Mr Lester then left. 

81  Mr Culleton's evidence is that Mr Lester returned about two hours 
later.  Shortly after Mr Lester arrived Mr Culleton gave him his letter.  
Mr Lester spoke to Mr Culleton about the letter and said words similar to 
'If I told you how I feel it would be inhumane'.  Mr Lester spoke very 
loudly, was very angry and threw the letter onto the table. He then left and 
took the letter with him. 

82  Mrs Culleton's evidence appears at pars 74 - 83 of exhibit P.  
Mrs Culleton's evidence of the morning meeting is that Mr Lester 
requested payment for the purchase of some farming equipment and oats.  
She confirms that an invoice was provided to Mr Lester.  Mr Lester stated 
that he was not happy with the quantity of oats that were being lifted and 
the delays in payment for equipment.  The equipment was being 
purchased under a separate agreement. 

83  Mrs Culleton's evidence is that Mr Culleton then called their finance 
broker and put him on speaker phone so that he could explain to 
Mr Lester that equipment valuations were required.  Her evidence is that: 

76.11 Rod then said words: 

76.11.1 'business was not going well for us in the Eastern States as 
we had expected or predicted'; 
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76.11.2 'Elite Grains was spending more capital than it had coming 
in'; 

76.11.3 'we had been told by our bank manager that we would not 
be given funding and, that we ought to ask the bank again 
after 12 months'; 

76.11.4 we respected Mr Lester and thought that if we could not 
buy the land it would be better not to waste his time; 

84  Mrs Culleton's evidence is that Mr Lester was silent, but he looked 
shocked by what Rod had said to him. 

85  Mrs Culleton's evidence is: 

76.13 Rod then said words similar to: 

76.13.1 'we thought that the sooner we brought it up the sooner 
you can move on'; 

76.13.2 'we have looked at it long and hard'; 

76.13.3 'we don't know how it can be rectified and we want to be 
fair to you'; and 

76.13.4 'we need to call it a day, hopefully we can move on and be 
friendly neighbours'; 

76.14  Mr Lester said something about being shocked as this was 
unexpected.  Then he stood up from the dining room table and said: 

76.14.1 he would give us two hours to think about it what we 
wanted to do; and 

76.14.2 he wanted us to give him our decision in writing; and 

76.14.3 in the meantime he was going to meet with Mr Atwell 
about leasing Fitts Creek to him; 

76.15  as he was walking out, Mr Lester said words similar to 'as far as 
I'm concerned Rodney, I've sold the oats to you', and that he would 
be back in two hours. 

86  Mrs Culleton's evidence is that Mr Lester came back to the house 
about two hours later, at around 3.00 pm, just before the time when she 
used to pick up her child from the front gate where she was dropped off 
by the school bus. 

87  Her evidence is that on Mr Lester's return they gave him the letter 
and he appeared shocked but did not say anything. Mrs Culleton then left 
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to pick up her child.  On her return she saw Mr Lester leaving the 
property. 

88  Mrs Culleton also gave evidence that she saw cattle on Fitts Creek on 
16 March 2010 and telephoned Mr Culleton to say 'Guess what, Atwell's 
got cows on the property already' (exhibit P pars 84 - 85).  In the course of 
cross-examination Mrs Culleton was quite emphatic about this.  
The paddocks originally leased by the Culletons, and subsequently by 
G R Atwell, had canola stubble on them (exhibit B par 40, ts 257).  
Mr Atwell's evidence was that canola stubble is dangerous to cattle's eyes 
and that he would not have put cattle on the paddocks until the canola 
stubble had broken down (ts 521 - 522).  He was clear that he did not put 
cattle on the Fitts Creek paddocks until well after 16 March.  His evidence 
is that it took him about two weeks to sort out how to treat the canola 
paddocks before grazing his cattle there (ts 521). 

89  I accept Mr Atwell's evidence.  There is no reason for him not to tell 

the truth.  It follows that I reject Mrs Culleton's evidence on this point. 

90  Mr Lester's evidence is that Mr Culleton stated that the reason he 
could not proceed with the lease was because he could not obtain bank 
finance.  Mrs Culleton confirms that not obtaining finance was the reason 
for not proceeding.  Lack of finance is stated as the reason in the 
Culleton's letter of 15 March 2010 (exhibit 31).  Lack of finance is the 
objectively obvious reason for not proceeding with the lease and purchase.  
On that basis I find that lack of finance was the reason the Culletons did 
not proceed with the lease and purchase. 

91  In the light of my finding as to the reason for not proceeding, 
Mr Culleton's evidence that he failed to mention finance at the first 
meeting and that he referred to matters such as confidentiality and 'grave 
concerns about our agreement' as providing a basis to terminate simply do 
not ring true.  I do not accept that Mr Culleton's evidence is reliable in 
relation to what happened on 15 March 2010 in so far as it does not 
accord with Mr Lester's evidence. 

92  I do not accept that Mrs Culleton is a reliable witness.  In particular I 
note her evidence in relation to the cattle.  The suggestion in the closing 
that Mrs Culleton saw the cattle in transit is speculation. 

93  I accept Mr Lester's evidence as to what happened at the meetings of 
15 March 2010 in preference to that of both Mr and Mrs Culleton. 
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94  Dakin had an existing lease of most of Rathgar with the Culletons.  
Even if the Culletons maintained their intention not to proceed with the 
lease there was no urgency in Dakin entering into a lease with G R Atwell 
for the balance of the Fitts Creek property - a much smaller area of land 
yielding a far lesser rental income.  In these circumstances it is objectively 
improbable that Mr Lester would have rushed off to see Mr Atwell to 
enter into a lease when he was urging the Culletons to re-consider their 
decision not to proceed.  That is also Mr Lester's evidence (exhibit B 
par 82). 

95  Mr Atwell's evidence is that on '15 March, or a day or so after that 
date' Mr Lester visited him and said that the lease with the Culletons was 
not proceeding.  A varied lease was then entered into.  It was clear from 
Mr Atwells' evidence that he was unsure as to the date on which 
Mr Lester visited him (ts 521).  The significant aspect of Mr Atwell's 
evidence was that Mr Lester told him that the lease with the Culletons was 
not proceeding (exhibit O).  For the reasons stated above in relation to 
objective probability, until Mr Lester was certain that the Culletons did 
not intend to proceed with the lease he would not have entered into a 
binding agreement with Mr Atwell nor told him that the lease was not 
proceeding.  Mr Atwell's evidence does not support the Culleton's 
position. 

96  I note the Culleton's arguments about Mr Lester's presence on 
16 March 2010.  However, having regard to the other evidence, Mr Lester 
was at Rathgar on 16 March 2010 and he was mistaken when he said that 
he was not at Rathgar on 16 March 2010. 

97  In the light of the above, I accept Mr Lester's evidence that he did not 
enter into a lease of the balance of the Fitts Creek paddocks on behalf of 
Balwyn Nominees until after the Culleton's letter of 15 March 2010 had 
been handed to him. 

98  A reasonable person in the position of Mr Lester, in the light of the 
statements made by Mr Culleton and the text of the letter of 15 March 
2010, would have concluded that the Culletons did not intend to be bound 
by the lease and purchase agreement.  The Culletons did repudiate the 
lease and purchase agreement on 15 March 2010. 

99  On 16 March 2010 Mr Lester, on behalf of Balwyn Nominees, wrote 
to the Culletons (exhibit 33) stating: 

… 



[2013] WADC 160  
CURTHOYS DCJ 

Document Name:  WADC\CIV\2013WADC0160   (MW) Page 21 

I have no alternative but to accept you letter as rescission of our 
arrangements. All matters in respect to this are now at an end. 

… 

With regard to the $67,500 paid by you as rental, I advise: 

1. In accordance with our Agreement to Lease and Purchase dated 
16 December 2009 and signed by us all on 19 December 2009, 
your lease of my property actually commenced on 1 March 2010. 
I note that your letter of rescission is dated 15 March 2010 and 
therefore the lease has already been running for half a month. Part 
of this amount of $67,500 paid as rent will be held as rental for this 
period. 

2. While all lease payments are at an end as of today, the balance of 
the amount of $67,500 will be accepted as payment in lieu of one 
month's notice of termination. 

100  Balwyn Nominees' letter of 16 March 2010, in effect, accepted the 
Culleton's repudiation.  The lease and purchase agreement terminated as at 
16 March 2010. 

101  The Culletons did not respond to the letter of 16 March till 21 March 
2010 (exhibit 35).  The Culletons accepted that the lease and purchase 
agreement had been terminated but denied that Balwyn Nominees was 
entitled 'to retain the whole $67,500 paid by way of rent, and not even 
give a credit for outstanding invoices for oats - you will appreciate that 
$67,500 is a lot of money for you to receive for essentially nothing'. 

102  The Culletons argue that the conduct of the parties reveals that 
neither party intended that the lease and purchase agreement be further 
performed and that the parties are to be regarded as having abandoned or 
abrogated the contract (Letizia Building Co Pty Ltd v Redglow Asset 

Pty Ltd [2013] WASC 171 [115] - [123]).  This is certainly not a case 
where delay could provide any basis for inferring abandonment or 
abrogation. 

103  The Culletons argue that: 

The language and tenor of the Culleton Letter and the Balwyn Letter are in 
the nature of a proposal/offer, and an acceptance.  The Culleton Letter 
does not simply state, in stark terms, that the Culletons are not proceeding 
with the lease.  Rather, the Culletons express apologies and regret and 
explain why they cannot proceed with the lease, and set out a proposal as 
to how the $67,500 should be dealt with which would leave $38,061.48 as 
a credit balance for oats. 
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104  I do not accept the Culletons' argument.  The letter, the statements 
made by Mr Culleton and the circumstances of the meeting of 15 March 
make it clear that the Culletons were not proceeding with the lease and 
purchase agreement irrespective of Mr Lester's views (e.g. ts 626 - 627).  
It was not a topic that was open for discussion.  The fact that the Culletons 
might have couched the letter in an apologetic tone does not alter the 
essential thrust of the letter or the tone of the conversations at the 
meetings. 

105  The Varied Oats Agreement was a separate contract, as the Culletons 
later emphasised, and the content of the letter in relation to that does not 
assist the Culletons.  The Culletons were clear that they would not 
proceed with the lease and purchase agreement.  They were prepared to 
proceed with the Varied Oats Agreement as Dakin Farms agreed. 

106  I regard the question of Elite Grains' continued access to the silos as 
irrelevant in determining whether the letter was consensual. 

107  I do not regard Mr Lester's use of the terms 'rescission', upon which 
the Culletons placed emphasis, as relevant.  The Culletons argue that 
Mr Lester: 

is using the word 'rescission' as referring to the right that the Culletons had 
to elect to terminate.  Whether Mr Lester's understanding about the strict 
legal question was correct or not is beside the point'. 

108  I do not accept this.  It is clear from Mr Lester's conduct and letters 
that he did not acknowledge that the Culletons had any right to terminate. 

109  The failure of Balwyn Nominees to make a claim for damages until 
Mallesons' letter of 24 June 2010 does not amount to an admission that 
the Culletons had a right to terminate or that it had waived any claim for 
damages. 

110  The exchange of letters relied upon by the Culletons does not 
constitute an abandonment of the lease and purchase agreement or a 
waiver of Balwyn Nominees' right to damage nor does it amount to an 
estoppel.  The Culletons did not act to their detriment in reliance upon 
anything Mr Lester did or said. 

111  Accordingly, Balwyn Nominees' plea that the Culletons repudiated 
the Lease (SC par 23) and that Balwyn Nominees accepted the repudiation 
and terminated the lease are made out. 
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Damages for breach of the lease and purchase agreement 

112  A lessor who terminates a lease upon the repudiation of the lessee 
can recover damages for loss of bargain. 

113  Balwyn Nominees argue that the term of the lease and purchase 
agreement would have expired on 28 February 2011 had it not been 
terminated.  This means that the term would have expired prior to the trial 
if the lease had not been terminated, and in the circumstances, the 
appropriate measure of damages is: 

1. the total of rents outstanding at the date of the termination; 

2. the total rent and outgoings etc that would otherwise have been 
payable under the lease after the date of termination for the 
balance of the term; and 

3. less any amount that Balwyn Nominees has obtained as profits 
from the use of the leased property between the date of 
termination and the date on which the lease would otherwise have 
expired (e.g. by re-letting the whole or part of the leased property 
or otherwise). 

114  Balwyn Nominees pleads that it has suffered damages of 
$205,536.50 (inclusive of GST) as a result of the repudiation.  The claim 
to damages is comprised of: 

 

Balance of rent payable by the Culletons pursuant to the 
Lease (inclusive of GST) 

$482,500.00 

Less: Rent received by Balwyn Nominees from reletting 
the Leased Property  (inclusive of GST) 

$301,779.50 

Reletting fee (inclusive of GST) $  24,816.00 

Total (inclusive of GST) $205,536.50 

 

115  The Culletons do not argue with the calculation of damages by 
Balwyn Nominees, if Balwyn Nominees' claim is made out.  Rather, the 
Culletons argue that, in the particular circumstances, the basis of 
assessment is conceptually incorrect.  They argue that this is so because 
the lease was an inextricable part of the lease and purchase agreement and 
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therefore that the carving out of the lease in the manner put forward by 
Balwyn Nominees is artificial and cannot be regarded as a proper basis for 
the assessment of damages (D par 17).  They argue that the 
interconnectedness between the lease and purchase arrangements is 
apparent in a practical and legal sense. 

116  In support of this proposition the Culletons rely on the principles 
discussed in Manwelland Pty Ltd v Dames & Moore Pty Ltd [2001] 
QCA 436.  In that case a developer purchased a large parcel of land for 
development for a price of $810,000 after being advised by the defendant 
that certain remediation works could be carried out at a cost of no more 
than around $300,000.  It later transpired that the costs would be much 
higher.  The plaintiff claimed damages against the defendant on the basis 
that the land was only worth $300,000 taking into account the true costs 
of remediation.  The plaintiff claimed the difference between the price it 
had paid for the land and $300,000. 

117  The Culletons argue that in Manwelland the court found that the 
plaintiff was obliged to bring to account the net position as a result of 
completion of the development: see [15], [17], [19] and [21].  The result 
was that the plaintiff's damages were reduced to $10,259.43 (see [15]), 
being the extent by which it was worse off through having acquired and 
developed the land. 

118  The Culletons assert that: 

77 In the present case, the lease is but one component of a larger 
transaction, all of the elements of which need to be accounted for in 
assessing whether the shortfall between the rent paid by the 
Culletons and the amount payable by Arizona Holdings Pty Ltd 
represents recoverable loss. 

119  The Culletons fail to assert what those other benefits are or how they 
could or should be calculated. 

120  I accept that the lease and the purchase agreement are 
interconnected. However, it does not follow that the claim for damages for 
the breach of the lease has been brought on the wrong basis.  Once the 
agreement was terminated Balwyn Nominees' obligations under the entire 
lease and purchase agreement ceased.  It was no longer obliged to sell 
Rathgar to the Culletons.  In Manwelland the entire transaction was 
completed. Manwelland Pty Ltd were obliged to bring the benefits under 
the agreement to bear as well as the detriments in assessing its loss as a 
result of the advice.  Manwelland is not analogous. 
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121  I find that Balwyn Nominees has made out its claim to damages and 
that it is entitled to damages of $205,536.50. 

The Culletons' lease payment refund claim 

122  The Culletons claim a refund of part of the $67,500 they paid to 
Balwyn Nominees pursuant to the lease.  There is no basis on which this 
claim can succeed and it is dismissed. 

The status of the Varied Oats Agreement after 15 March 2010 

123  Dakin Farms pleads that the Varied Oats Agreement was varied by 
mutual release (SC 40A).  On 16 March 2010 Mr Lester, on behalf of 
Dakin Farms, wrote to the Culletons (exhibit 34) relevantly stating: 

Purchase of Oats 

I advise that all arrangements between us regarding your purchase of oats 
currently stored at Rathgar are immediately terminated. 

Would you please immediately stop lifting our oats currently stored at 
Rathgar … 

124  The Culletons' letter of 15 March 2010 stated 'we would only 
continue on with the arrangement in place with the oats if this is still 
suitable to you'.  In effect it was an offer by Elite Grains to terminate the 
Varied Oats Agreement.  Dakin Farms' letter of 16 March 2010 accepted 
that offer and terminated the Varied Oats Agreement.  Accordingly, 
Dakin Farms' obligations to supply further oats terminated on 16 March 
2010. 

125  It appears that Elite Grains changed its mind between 15 March and 
21 March 2010.  The Culletons' letter of 21 March 2010 (exhibit 35) 
stated: 

[you] .. have purported to terminate the agreement between us regarding 
the oats. As you aware, the agreement regarding the oats was not related to 
the lease or sale agreement regarding your property and the fact that the 
lease and sale agreement has come to an end does not give you any right to 
terminate the agreement regarding the oats … 

126  It is difficult to understand this assertion by the Culletons in the light 
of their letter of 15 March. 

127  I find that the Varied Oats Agreement was terminated by mutual 
release. 
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An alternative basis for termination of the Varied Oats Agreement - 
repudiation by Elite Grains 

128  Dakin Farms further claims that it is entitled to terminate the 
Varied Oats Agreement based on repudiation by Elite Grains. 

129  Dakin Farms assert that 'repudiation' here is used in both senses as 
articulated in Koompahtoo v Sanpine [44] - [45] (Gleeson CJ, Gummow, 
Heydon & Crennan JJ), that is that Elite Grains' conduct evinced an 
intention no longer to be bound by the Varied Oats Agreement, or to fulfil 
it only in a manner substantially inconsistent with its obligations, and 
Elite Grains breached terms of the Varied Oats Agreement which justifies 
Dakin Farms' termination. 

130  Repudiation in the first sense may be shown where a party evinces an 
intention to carry out the contract only as and when it suits that party to do 
so, in such a way that it amounts to an intention to fulfil the contract only 
in a manner substantially inconsistent with the party's obligations.  
This can be shown, for instance, by the unjustified delay accompanied by 
incorrect statements and unfulfilled assurances in complying with the 
terms of the contract: Laurinda Pty Ltd v Capalaba Park 

Shopping Centre Pty Ltd (636 - 637) (Mason J). 

131  There is an overlap between the two concepts that make up 
repudiatory conduct, but 'unwillingness or inability to perform a contract 
often is manifested most clearly by the conduct of a party when the time 
for performance arrives': Koompahtoo v Sanpine [44].  In this sense, 
'actions may speak louder than words'. 

132  In this case, the times when Elite Grain had to perform were when it 
lifted the oats, as it was then that it had to weigh the load, provide 
documentation to establish the quantity of oats lifted and to pay by the 
next due date. 

133  A repudiation in the second sense may be established in cases where 
a failure to perform, even if not a breach of an essential term, manifests 
unwillingness or inability to perform in such circumstances that the other 
party is entitled to conclude that the contract will not be performed 
substantially according to its requirements in the future: Luna Park 

(NSW) Ltd v Tramways Advertising Pty Ltd (1938) 61 CLR 286, 
304 - 305 and Associated Newspapers Ltd v Bancks (1951) 83 CLR 322. 

134  Dakin Farms alleges that Elite Grains breached the Invoice Term and 
the Account & Pay Term. 
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135  Breach of an essential term gives rise to a right to terminate 
regardless of the actual effect of the breach on the wronged party, 
howsoever slight. 

136  Mr Lester gave evidence that he repeatedly asked Mr Culleton to 
provide the invoices (exhibit A par 78 - 80).  An invoice was finally sent 
on 14 February 2010 and paid on about that date (exhibit 27, exhibit A 
par 81 - 87). 

137  Dakin Farms submitted two schedules, dated 26 July 2013, which 
showed the dates when Elite Grains took possession of Dakin Farm oats 
and the dates when payment fell due under the terms of the Varied Oats 
Agreement as pleaded by Dakin Farms and as pleaded by Elite Grains.  
I incorporate those schedules to these reasons by reference.  I accept the 
accuracy of those schedules.  Although I accept that the due date for 
payment was as alleged by Dakin Farms, in either case there had been 
substantial breach by Elite Grains of its obligations under the Varied Oats 
Agreement. 

138  The totality of the circumstances of the conduct of Elite Grains 
showed a pattern of default and a propensity to perform only on terms 
convenient to them (irrespective of the actual contractual obligations) 
and support the conclusion that Elite Grains evinced an intention to no 
longer be bound by the Varied Oats Agreement. 

139  I accept that Elite Grains' conduct evinced its intention not to be 
bound by the Varied Oats Agreement and that it was not ready, willing or 
able to perform the Varied Oats Agreement. Elite Grains thereby 
repudiated the Varied Oats Agreement and Dakin Farms was in a position 
to accept the repudiation and terminate the agreement as at 15 March 
2010. 

140  Termination occurs when there are unequivocal words or conduct 
indicating termination and no particular form of communication is 
required: Dalsor Pty Ltd v Roberts [2003] NSWSC 469 [11], 
Rivat Pty Ltd v B&N Elomar Engineering Pty Ltd [2007] NSWSC 638 
[22].  Any words or conduct are sufficient if they 'make the election 
manifest to the relevant party': Karacominakis v Big Country 

Developments Pty Ltd [2000] NSWCA 313 [155]. 

141  An election to terminate for breach puts an end to the contract from 
the time of its communication.  Rights accrued to a party under the 
contract before its termination, however, remain enforceable. 
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142  If the Dakin Farms' letter of 16 March did not constitute an 
acceptance of Elite Grains offer to terminate then it constituted an election 
to terminate the Varied Oats Agreement by Dakin Farms.  Alternatively, 
the letter of 6 April 2010 (exhibit 36) did communicate this election.  It 
does not matter that this letter may have referred to a previous notice to 
terminate: Sullivan v Glennon (1986) 68 ALR 399. 

143  Mitchell v Schofield [2007] WASC 303 does not support the 
argument that a reference to a previous notice of termination will not 
create a further notice.  Mitchell v Schofield is distinguishable on its facts, 
as it involved the specific requirements of notices to terminate under 
clause 21 of the 2002 General Conditions in order to exercise a 
contractual right to terminate under a contract for the sale of land.  
Clause 21 sets out specific requirements in order for a notice to be 
effective, and essentially modifies the common law which does not 
necessarily require a notice, whether in writing or otherwise, of an 
election to terminate by requiring a notice of termination. 

144  Dakin Farms agreed to sell the oats the subject of the Varied Oats 
Agreement to Narrakine Western Choice Pty Ltd on 7 April 2010 
(exhibit 36C).   

The Seed Oats 

145  Elite Grains pleads that in or about January 2010 it transported 
50 tonnes of its own seed oats (which it defines in its pleadings as the 
'Pre-Owned Oats') from the Culletons' farm to a silo on Rathgar 
(D par 30.10).  The land at Rathgar on which the silo and bunker were 
situated was excluded from Mr Culleton's lease of Rathgar (exhibit A 
par 54).  Dakin denies that the seed oats were transported to Rathgar. 

146  It is common ground that the Seed Oats were a species of oat known 
as 'Wandering'. 

147  Elite Grains pleads that seed oats were transported in one day and 
were placed in an empty silo which, to the best of Elite Grains' memory, 
was in the row of silos closest to the stack.  Mr Culleton's evidence is that 
he transported the seed oats to Rathgar. 

148  Elite Grains pleads that Dakin Farms sold the Seed Oats to 
Narrakine Western Choice Pty Ltd (D par 30.11). 
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149  Elite Grains pleads that by reason of the sale of the Seed Oats to 
Narrakine Dakin converted the Seed Oats or committed trespass 
(D par 30.12). 

150  A crucial issue in this case is whether the seed oats were in fact 
transported to and left on Rathgar. 

151  The only evidence that the Seed Oats were placed in a silo at Rathgar 
is the evidence of Mr Culleton. 

152  Mr Culleton claims that in late January or early February 2010 he 
telephoned Mr D'Arcy to say that he would bring some oats over to place 
in the silos (exhibit M par 93).  Mr Darcy has no recollection of such a 
conversation (exhibit D par 23). 

153  Mr D'Arcy's evidence was that, although he has no specific 
recollection of doing so at the end of the 2009 harvest, it is his usual 
practice to fill all the silos first during the harvest because the silos offer 
more protection than the bunker (exhibit C par 41).  It is common cause 
that a large pile of Wandering oats was placed on the bunker 
(under tarpaulins).  The inference to be drawn is that the silos were full 
when the harvest ended, which was no later than a few days before 
10 January 2010 (exhibit A par 74, exhibit C par 42).  Accordingly, there 
would not have been room to place 50 tonnes of seed oats in the silos. 

154  Elite Grains had a contractor, Mr Harris, working at Rathgar 
alongside the silos at the bunker, cleaning the Rathgar oats from about 
12 January to 16 March 2010 (ts 259 - 260, 535). 

155  Mr Culleton did not tell Mr Lester (exhibit B par 35), Mr D'Arcy 
(exhibit D par 23 - 26) or Mr Harris that he had placed seed oats in a silo 
on Rathgar.  This is despite the fact that they were placed in the silos 
where Rathgar's oats harvest had or would be placed.  The silo with the 
seed oats were not marked in any way by Mr Culleton.  No one from 
Dakin Farms had any way of knowing that they were seed oats or that 
they were in any way separate from the over 2,000 tonnes of harvested 
oats. 

156  Oats are plainly important for seeding.  Their importance is reflected 
in the fact that the basis of Elite Grains' claim under this head is that it 
claims that it was unable to sow a larger crop because it did not have seed 
and therefore lost hundreds of thousands of dollars. 
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157  Elite Grains intended to plant oats in the last week of May or early 
June 2010 for the purposes of harvesting the resulting crop in 
November and/or December 2010 (D par 30.15). 

158  Given the importance of seed oats, their availability would have 
loomed large in Mr Culleton's mind as seeding approached.  Indeed, by 
16 March 2010 Mr Culleton was 'very concerned that we should try to get 
Mr Lester to allow us to take back the Seed Oats, and to lift all of the 
remaining oats' (exhibit M par 147).  Further, par 16 of the defence 
pleads, in part, that 'Balwyn Nominees denied the Culletons access to the 
Property on 16 March 2010 and thereafter'. 

159  Mr Culleton's evidence is that as 'of around the middle of May 2010, 
I understood that Narrakine was probably going to lift  all of the 
Remaining Oats and the Seed Oats' (exhibit M par 151). In fact, he knew 
that as a result of Dakin's letter of 11 May 2010 (exhibit 42). 

160  Oat seeding at the Culleton's farm commenced on 27 May.  
One would expect that a farmer would have had all of his seed oats, 
chemicals and fertilisers available to commence seeding at the first 
available opportunity when the season broke. 

161  On 12 May 2010 Mr Culleton faxed Simon Harding of Narrakine to 
inform him as follows: 'please be advised that some of the grain currently 
stored in silos at Rathgar belongs to Elite Grains in its own right' 
(exhibit 43).  Mr Culleton's letter strikes me as more calculated to cast 
doubt in Narrakine's mind about proceeding with the purchase than a 
genuine attempt to identify the presence of any Seeds Oats.  Mr Culleton 
made no attempt to identify where the Seed Oats were.  No details were 
provided to Narrakine as to what type of oats they were and where they 
could be located.  Even more curiously, Mr Culleton did not make any 
claim against Dakin at this time to at least identify the quantity and 
location of the oats. 

162  Elite Grains did not give any notice to Dakin that it claimed that any 
of its oats were on Rathgar until 3 June 2010 in a letter from its solicitors.  
That letter claimed that there were 80 tonnes of seed oats and 50 tonnes of 
grade mix.  The figure was wrong. 

163  Given the importance of the Seed Oats, if, in fact, Mr Culleton had 
transported the Seed Oats to Rathgar it is objectively probable that 
Mr Culleton would have: 
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(a) told Mr Lester or Mr D'arcy that he had placed the Seed Oats at 
Rathgar; 

(b) identified the silo in which they were placed in some manner; and 

(c) made demand for the re-delivery of the Seed Oats to Elite Grains 
on 16 March, when Elite Grains was denied access to the oats on 
Rathgar, or at least by no later than the end of March 2010. 

164  I do not accept Mr Culleton's evidence that he took Seed Oats to a 
silo on Rathgar. It follows that Dakin did not convert any of the Seed 
Oats, nor was there any trespass to those Seed oats. Accordingly, 
Elite Grains' claim under this head fails. 

What are seed oats? 

165  Mr Culleton's evidence was that: 

As part of our normal operations we kept aside 50 tonnes of good quality 
seed oats, which we would have used in seeding operations in May/June 
2010. I have always used seed oats that we grow on the Farm. This way I 
could be sure that the quality is sufficient. In the Williams area, there are 
problems with rye grass, spear grass and radish. We have always 
conducted rigorous spraying operations to reduce the problems from these 
seeds. Also, by using our own oats as seed oats, we minimise the risk of 
low germination and disease. I loaded those seed oats after grading … 

(Exhibit M par 90) 

166  In cross-examination, Mr Read admitted that Elite Grains' intention 
was to use Wandering oats from the bunker at Rathgar to see the various 
paddocks on the Culleton's farm. (ts 737 - 739). 

167  Any oats may be used for seed, but it would be usual to grade and 
clean the oats so that impurities are removed and bigger and plumper 
grains are selected (ts 737). 

168  On Mr Culleton's evidence oats that were suitable for seeding would 
be weed-free and graded.  There was nothing unique or unusual about the 
oats that were suitable for seeding. 

169  Mr Barker, whose farming experience I accept, gave evidence that, 
as to seed oats: 

19. In my experience as a farmer and grain trader over the last 24 years 
I have participated in many farming operations. 
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20. During my management of farming operations, when I have 
retained oats to use as seed, I have picked out the paddock where 
I achieved a decent yield in a relatively weed free paddock.  
I retained oats from this paddock to use as seed because it 
minimises the chance of weeds and generally includes oats of a 
decent size. 

21. After I have selected the grain, but before I use it for seed, I clean 
the grain and grade it to ensure that there is a minimum seed size 
and that the dust, husks and hulls are removed.  This helps the seed 
flow out of the seeder in a more orderly way and means that 
seeding rates will be more accurate. 

The claim for damages for conversion 

170  Elite Grains pleads that it suffered damages because, by reason of 
Dakin's alleged conversion of the Seed Oats, it was only able to seed 
21.7 tonnes of Wandering Oats in 2010.  It pleads that those oats had not 
been graded and segregated as seed oats (D par 10.16). 

171  If the 50 tonnes of Seed Oats had been converted and Elite Grains 
had 21.7 tonnes of oats that means that there was an alleged shortfall of 
28.3 tonnes of Seed Oats. 

172  Elite Grains' damages claim for conversion was based on the yield 
from seeding and harvesting the extra 28.3 tonnes of Seed Oats 
(D 30.17 - 30.19). 

173  There is no substantive evidence that the 21.7 tonnes of oats that had 
not been graded and segregated as seed oats led to a lesser yield than 
would have been the case had those oats been graded and segregated. 

174  Dakin Farms pleads that Elite Grains failed to mitigate its alleged 
loss because Elite Grains ought to have bought the replacement seed oats 
at the rate of $160 per tonne plus GST as soon as reasonably practicable 
after 16 March 2010 and that suitable oats were available on the market to 
replace the Seed Oats (R&D to CC 22). 

175  Elite Grains pleaded that during the period from 19 April 2010 to the 
commencement of seeding on around 27 May 2010: 

(a) there was no available market for high quality Wandering seed 
oats; further or alternatively; and 

(b) it was not reasonably possible for Elite Grains to locate and 
purchase any high quality Wandering seed oats (D par 30.13). 
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176  David Melchiorre, of Melchiorre Seeds, gave evidence that he had 
the necessary tonnage of Wandering seed oats from 16 March 2010 to 30 
March 2010.  Some seed oats were available until at least mid-May 2010.  
Elite Grains could have bought oats that were suitable for seeding from 
him at $440/tonne plus GST (exhibit L ts 477 - 479). 

177  Andrew Goyder is the operator of Grainlink Pty Ltd, a company 
which buys and sells grain in Western Australia.  He gave evidence that 
Wandering oats were available from 16 March 2010 to 30 October 2010 
(exhibit H).  His evidence was that the price was $160 plus GST. 

178  Robert Baker was the general manager of Narrakine.  I accept his 
expertise as it pertains to the price and availability of oats 
(exhibit E pars 7 - 10).  He gave evidence that, had Rodney Culleton 
sought to purchase 50 tonnes of Wandering oats from Narrakine between 
1 March and 30 June 2010, Narrakine would have had those oats available 
for sale and would have been able willing to sell them to him.  
The availability of those oats was in addition to those bought from 
Dakin Farms. The price of oats was $150 per tonne between 
February 2010 and June 2010 (exhibit F par 14).  Narrakine lifted oats 
from Rathgar until 14 October 2010 (exhibit E and exhibit F).  This period 
coincides with the period when Elite Grains proposed to lift the grain 
from Rathgar.  Obviously, the oats bought from Dakin Farms would have 
been available for purchase by Elite Grains. 

179  Richard Vincent operates Grain Market Pty Ltd, an independent 
compiler of grain price information.  He gave evidence that the market 
price for oats during the period March 2010 to October 2010 was $242 per 
tonne at the Kwinana Port Zone.  This equates to a farm gate sale price of 
between $134 plus GST to $207 plus GST (exhibit I). 

180  Neville Matthews, who had 40 years' experience in the grain market, 
gave evidence that 'if you're prepared to pay the price, then you can still 
buy oats at a higher price' (ts 757).  He also gave evidence that good 
quality oats sold in the market are 'plump and free of grasses such as wild 
oats and rye grass, etcetera" (ts 578).  That is, they are suitable for 
seeding. 

181  Mr Culleton's evidence was that he had grave concerns about 
purchasing seeds oats from elsewhere even if they were available because 
of his concerns about weeds etc.  He states that he used inferior oats that 
were contaminated with spear grass and rye grass 
(exhibit M pars 148 - 149). 
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182  I find that had Mr Culletton made inquiries he would have located 
suitable seed oats.  I reject the alleged reasons stated by Mr Culleton in 
par 150 of exhibit M that: 

(a) were low qualities of oats; 

(b) the oats were too expensive; and 

(c) there were no oats of high enough quality. 

183  I am satisfied on the basis of the above evidence that had 
Mr Culleton made any inquiries he would have found 28.3 tonnes of 
Wandering  oats that he could have seeded with.  Dakin Farms has 
established that Elite Grains failed to mitigate its loss. 

184  I am also satisfied that there was an available market where oats 
could reasonably have been purchased by Elite Grains in substitution for 
the Dakin Farms oats.  Oats were available and there were no issues with 
delivery of the oats. 

If the seed oats had been converted what was the appropriate measure of 
damages?  

185  The normal measure of damages in conversion is the market value of 
the goods converted: Caxton Publishing Company Ltd v Sutherland 

Publishing Company [1939] AC 178, 192 and Furness v 

Adrium Industries Pty Ltd [1996] 1 VR 668; National Australia Bank 

Ltd v Nemur Varity Pty Ltd (2002) 4 VR 252; [2002] VSCA 18 [56]. 

186  Express notice or knowledge that in the ordinary course loss beyond 
the market value of the seed oats would be occasioned to Elite Grains was 
necessary if Dakin Farms was to be liable for consequential loss: 
National Australia Bank Ltd v Nemur Varity Pty Ltd [57] - [62]. 

187  Even if the oats were placed on Rathgar, Dakin Farms did not have 
any notice that the oats were seed oats.  Accordingly, Elite Grains' claim 
could at most be for the market value of the oats and not for consequential 
losses. 

188  Accordingly, it is unnecessary for me to deal with Elite Grain's claim 
for consequential loss arising from the alleged loss of the harvest. 

Provisional assessment of oat prices 

189  Neither the claim for the Varied Oats agreement or the Seed Oats 
succeeded.  Provisionally I find that the farm gate price of oats was $160 
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plus GST per tonne by reference to Dakin Farms schedule dated 6 August 
2013 which I incorporate by reference.  In addition there would be the 
costs for cartage and levies identified by Mr Johnson in his report as TJ16 
and 17 (exhibit J).  Elite Grains had cleaning and grading equipment and 
could have cleaned and graded general oats which it was able to purchase. 

Credibility findings 

190  At any point where their evidence differs I prefer the evidence of 
Richard Lester to that of Rodney Culleton and that of Ionna Culleton. 

191  Mr Lester gave his evidence in a direct and honest manner.  
He admitted where his recollection was not strong and made appropriate 
concessions consistent with someone who was endeavouring to tell the 
truth. 

192  I find that Mr Culleton was endeavouring to give his evidence in a 
manner that best suited his interests from time to time. 

193  I find that Mrs Culleton's evidence was flawed.  She had a poor recall 
of events. 

194  The Culletons had separate agreements for the purchase of plant and 
equipment.  They were in breach of these agreements (exhibit A 
par 88 - 97, exhibit B par 37, 63 - 66).  They requested that the first lease 
payment be split and Mr Lester agreed (exhibit A par 88 - 92, exhibit 30).  
In the course of her evidence, Mrs Culleton appeared to be particularly 
upset about the fact that Mr Lester was demanding payment (ts 625). 

195  The manner in which the Culletons gave that evidence suggested that 
they felt very strongly about the issues.  Those feelings appear to have 
clouded their ability to accurately recall the facts (exhibit D par 31 - 35). 

196  I found Mr D'Arcy to be a reliable witness who answered questions 
in a straight forward manner.  He had no interest in the outcome, having 
ceased work for Dakin Farms on 28 February 2010.  I prefer his evidence 
to that of Mr Culleton. 

The swathing and harvesting agreement 

197  It was not in dispute that Dakin Farms was entitled to judgment for 
$8,637.75 for the swathing and harvesting agreements. 

Orders 

198  There will be judgment for Dakin Farms against Elite Grains for: 
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(a) $8,637.75 under the swathing and harvesting agreement with 
interest at the rate of 6% per annum from 11 January 2010 until 
judgment; 

(b) $48,604.55 under the Varied Oats agreement with interest at the 
rate of 6% per annum from 7 April 2010 until judgment; and 

(c) A declaration that the Varied Oats Agreement was terminated on 
16 March 2010. 

199  Elite Grains' counter-claim is dismissed. 

200  There will be judgment for Balwyn Nominees against the Culletons 
for damages for breach of the lease and purchase agreement assessed at 
$205,536.50 together with interest of 6% per annum from 1 March 2011 
until judgment. 

201  I will hear from the parties as to costs. 
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