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Re Culleton 2 MR LIM      6/08/18 

MR D.M.J. BENNETT, QC:   May it please, your Honour, I appear with 

my learned friend, MR P.W. LITHGOW, for the applicant.  (instructed by 

Maitland Lawyers) 

 

MR B.K. LIM:   May it please the Court, I appear for the Attorney-General 5 

of the Commonwealth.  (instructed by Australian Government Solicitor) 

 

HER HONOUR:   Thank you.  Mr Bennett, the Commonwealth have 

foreshadowed an application to dismiss the summons.  The focus of the 

hearing this morning should be on that application, in which case I should 10 

probably hear Mr Lim first. 

 

MR BENNETT:   Yes, certainly. 

 

MR LIM:   Thank you, your Honour. 15 

 

HER HONOUR:   I have the parties’ written submissions. 

 

MR LIM:   May it please.  I then will not dwell on the matters that are 

elaborated there.  Your Honour understands the point that the orders sought, 20 

in effect, to be reopened have been perfected. 

 

HER HONOUR:   Yes. 

 

MR LIM:   There are people sitting in the Senate in reliance on those 25 

orders, not only orders made in this reference but orders made in the 

reference concerning Mr Ludlam.  I have copies of those orders if it would 

assist to hand them up. 

 

HER HONOUR:   I am sure they are on the Court file. 30 

 

MR LIM:   Yes. 

 

HER HONOUR:   Thank you.   

 35 

MR LIM:   The principles applicable to reopening are well known to the 

Court.  There may be a question of the extent of any power that the Court, 

sitting as the Court of Disputed Returns, has to open orders that have been 

perfected.  The way we deal with that in our submissions is to say that the 

Court can assume, without deciding, that it has that power and that the 40 

conceivable outer limits of that power would reflect the circumstances in 

which the Court sitting otherwise than as the Court of Disputed Returns 

would reopen orders that have not been perfected. 
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HER HONOUR:   Mr Bennett in his written submissions refers to the 45 

decision in Metwally as a case involving, in effect, election.  What do you 

say about that? 

 

MR LIM:   Of course every application for reopening will turn on its 

particular facts but, in my submission, the statement of general principle 50 

articulated in Metwally is a statement of general principle and was not 

confined to the particular facts in that case.  That submission is supported 

by the application of the principle in Metwally by Justice Gageler in 

Mr Culleton’s first application - - - 

 55 

HER HONOUR:   I think Justice Gageler referred to the principle of 

finality as really underpinning the policy of the Court’s approach.  I suppose 

the other aspect of the decision in Metwally, the statement of general 

principle, is that it refers to a new argument which the party had failed to 

put during the hearing, either deliberately or by inadvertence, and that might 60 

speak against notions of election – the inadvertence. 

 

MR LIM:   Yes, with respect I embrace that submission.  Of course, 

whatever else might be said about the arguments that Mr Culleton advanced 

on the first occasion, the proposition that the Court was seized of a 65 

reference and referred to it by the Senate was necessarily implicit in the 

questions that the Court was in fact determining.  If there had been any 

point to take about that implicit proposition of jurisdiction, the point should 

have been taken at the outset and certainly well before now. 

 70 

HER HONOUR:   There are two matters, I think, to which Mr Bennett 

refers.  One is that there is before the Court already evidence about the 

quorum of the Senate and that is that there is, as I understand it, evidence 

that was before the Court when it heard the matter on 7 December 2016.  

That is one matter I would like you to address.  The other is in his written 75 

submissions it is said – at 2.3 – that no one could have been, including 

counsel for Mr Culleton, aware of the 1988 resolution of the Senate.  I take 

it from that, and I will hear from Mr Bennett obviously, that that is said to 

be the key question about which awareness was essential.  I am not sure of 

the status of that resolution.  I have looked at it but there is not any 80 

reference in the written submissions to the status of that resolution and the 

question of inadvertence – I would like to hear from you on that too. 

 

MR LIM:   Could I address those matters in reverse order, starting with the 

resolution?  As we apprehend Mr Culleton’s submission it is that the effect 85 

of that resolution is to waive parliamentary privilege.  What we say about 

that is the resolution itself is of course a matter concerning proceedings in 

Parliament and may therefore attract the operation of the Parliamentary 

Privileges Act, depending on the purpose for which it is advanced.  All I 

wish to say about that is that we apprehend that the purpose for which it is 90 
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advanced in this application is to make an argument about the meaning or 

effect of the Parliamentary Privileges Act and therefore the Court can of 

course receive it and have regard to it.  But the more fundamental point is 

that a resolution of one House of Parliament could not, as a matter of law, 

waive the operation of an Act of Parliament. 95 

 

HER HONOUR:   It is expressly subject to the Act in any event, is it not? 

 

MR LIM:   It is.  So we say for that reason sufficiently Mr Bennett’s 

application really fails because the threshold point that he wants to advance 100 

as underpinning his claim for relief is misconceived.  To address 

your Honour on the question of inadvertence, I understand the submission is 

made that the issues of quorum were raised before the Full Court on 

7 December 2016.  I have reviewed the transcript of that hearing – I have a 

copy if your Honour would be assisted by one.  My submission is that - - - 105 

 

HER HONOUR:   I have some of it and I have the – if you tell me which 

parts you are referring to.  I have the transcript at the outset – the matter 

raised at the outset of the hearing and I have the affidavit of Mr Culleton 

filed on 9 December 2016 – or the 5th, actually it is 5 December.  I think 110 

that was the affidavit relied upon. 

 

MR LIM:   That was the affidavit relied upon.  Your Honour will see in the 

transcript at page 3, at the very top of the page, Mr Williams, who then 

appeared for the Commonwealth Attorney-General, identified the parts of 115 

that affidavit that were subject to parliamentary privilege. 

 

HER HONOUR:   Is there any reference, either in the transcript or the 

affidavit, to the issue now sought to be raised? 

 120 

MR LIM:   No, in my submission.  I understand Mr Bennett may take a 

different view of that.  My submission is no.  Your Honour, that is what I 

propose to say on the merits of my application.  There is just one other 

matter that I wanted to correct in relation to the orders that I have sought, as 

set out at the end of my written submissions at paragraph 23.  Orders 2 and 125 

3 concern the costs of the summons and order 3 is expressed to be 

alternative to order 2. 

 

HER HONOUR:   Yes. 

 130 

MR LIM:   On reflection I seek both of the orders.  They deal with 

different subject matters. 

 

HER HONOUR:   Very well. 

 135 

MR LIM:   May it please the Court. 
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HER HONOUR:   Thank you.  Yes, Mr Bennett. 

 

MR BENNETT:   Your Honour, my learned friend first referred to the 140 

question whether this Court sitting as the Court of Disputed Returns had a 

power to reopen.  That is decided by the Electric Light & Power Case, 

which your Honour is no doubt familiar with, which says that where a new 

jurisdiction is conferred on an existing court, one takes that court with all its 

attributes, all its procedural rules, rights of appeal from it and so on.  We 145 

would say if the High Court has, as we say it does, the power to reopen in 

these circumstances, then that applies to this Court sitting as the Court of 

Disputed Returns. 

 

HER HONOUR:   Even so, you do not dispute Mr Lim’s reference to the 150 

way in which this would be approached – that the outer limits of the power 

may be assessed by reference to statements in Metwally. 

 

MR BENNETT:   Yes, your Honour, subject to the distinction based on 

that being a case of election. 155 

 

HER HONOUR:   Is it really, though?  As I mentioned to Mr Lim it 

seemed to me that the reference in Metwally to inadvertence rather tells 

against the statement of general principle in any event, being one restricted 

to election. 160 

 

MR BENNETT:   One can elect with knowledge of the facts but ignorance 

of law or the fact of election.  But, your Honour, perhaps the convenient 

course is for me to go to my learned friend’s submissions and show 

your Honour what we say the issues are because we accept a lot of what the 165 

Commonwealth says in their submissions.  In paragraph 4 he refers to the 

questions of non-justiciability and privilege and so on.  We say it is 

elementary that the primary source of law is the Constitution.  Section 22 

provides that one needs one-third of the Senate to be a quorum.  The section 

says: 170 

 

the presence of at least one-third of the whole number – 

 

That is 19 for present purposes: 

 175 

shall be necessary to constitute a meeting of the Senate for the 

exercise of its powers. 

 

That is a mandatory provision of the Constitution.  One cannot avoid that by 

saying it is not justiciable or the Court cannot look at what happened in 180 

Parliament to see if there was a quorum.  The section is there and the High 

Court under its powers and under section 72 and generally has to apply that.  



Re Culleton 6 MR BENNETT, QC      6/08/18 

It cannot simply be excluded in the manner my learned friend suggests.  

The stream, putting it a little differently, cannot rise higher than the source.  

So that is the starting point of all the arguments. 185 

 

 We will ultimately, if permitted to do so, and no doubt this will 

involve argument, be tendering the official video which is taken by Hansard 

of proceedings in the Senate which shows quite clearly that it was inquorate 

at the time the matter was referred to this Court. 190 

 

HER HONOUR:   Does Hansard record a quorum – bells were rung, as I 

understood it. 

 

MR BENNETT:   Bells were rung.  The President - - - 195 

 

HER HONOUR:   I think the way in which it occurred was 

Senator Xenophon raised a question about the quorum on the day and bells 

were rung. 

 200 

MR BENNETT:   Yes, then bells were rung and then the President said “I 

think there is a quorum” which is the phrase they use. 

 

HER HONOUR:   I see. 

 205 

MR BENNETT:   But the video shows quite clearly that there was not - - - 

 

HER HONOUR:   Does Hansard itself record – state that there is a 

quorum? 

 210 

MR BENNETT:   It records the President saying what I just said.  The 

words are, I think, “A quorum is present”.  But, as I say, the video will 

speak for itself and speak louder than the written record.  Of course that will 

have to be argued under the Parliamentary Privileges Act and under the 

1988 resolution. 215 

 

HER HONOUR:   We have not quite got there yet. 

 

MR BENNETT:   No, I have not got there yet.  We say that we are not 

doing any of the things prohibited by the relevant section of the 220 

Parliamentary Privileges Act.  It is section 16(3).  We are not questioning 

or relying on the truth, motive, intention or good faith of anything forming 

part of the proceedings.  We are not otherwise questioning or establishing 

the credibility, motive, intention or good faith of anyone and we are not 

inviting the drawing of any inferences or conclusions.  We are simply 225 

saying this is the fact.  The Senate was inquorate and the Constitution 

requires it to be quorate otherwise it is not even, under the Constitution, a 

meeting of the Senate.  How one can have privilege for what is not a 
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meeting of the Senate is another interesting question which will no doubt 

arise.   230 

 

HER HONOUR:   The question for today, though, is whether or not the 

matter should be reopened to allow argument about this. 

 

MR BENNETT:   Yes.  Your Honour, we fully accept the test which is 235 

referred to in paragraph 16 of my learned friend’s submissions.  We accept 

there is a “heavy burden”, “exceptional course” and so on.  But the phrase 

“without fault” is translated, we say correctly, as without the attribution of 

neglect or default.  Now, your Honour, that is where we say no one knew of 

this resolution of the Senate in 1988. 240 

 

HER HONOUR:   Just in relation to that, you heard my inquiries of 

Mr Lim about two matters.  One is – I think it is asserted from your side – 

that there was evidence before the Court on 7 December and somehow this 

was raised at the outset of the hearing of the reference.  Is that right?  I am 245 

just not quite clear about that. 

 

MR BENNETT:   No, your Honour, I cannot put it as highly as that. 

 

HER HONOUR:   No, it was not. 250 

 

MR BENNETT:   We did file a conditional appearance and the material 

before the Court, the affidavit, annexed part of the written Hansard which 

refers to the absence of a quorum and it being brought to the attention of the 

Court, the bells being rung and goes on - - - 255 

 

HER HONOUR:   But there was nothing in Mr Culleton’s affidavit which 

was relied upon that day which would have drawn attention – the matter 

was not raised effectively? 

 260 

MR BENNETT:   Only the annexure, your Honour.  What we say is 

because of the decision of the Court to reject that evidence it was not 

possible for us to prove, by whatever means we otherwise could have 

proved, that the Senate was inquorate at the time.  Now, we do make the 

point that it is apparent – and I put this in our written submissions – that 265 

neither Mr Williams nor those instructing him from the Attorney-General’s 

Department or the Australian Government Solicitor, nor Mr Williams nor 

his junior, nor Mr King, nor any of the counsel, nor any of the Justices of 

the High Court were aware of that resolution. 

 270 

HER HONOUR:   This is the resolution of the Senate of 23 February 

1988? 

 

MR BENNETT:   Yes, your Honour. 
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 275 

HER HONOUR:   What is its status and what is its construction? 

 

MR BENNETT:   We would say that it defines, subject to the Act, the 

scope of parliamentary privilege or the privilege of the Senate in relation to 

the quoting of material in court.  In relation to that it – we have used the 280 

word “defines” rather than “waives” but that may be a quibble.  There is an 

argument as to whether the Senate as a whole can waive privilege.  It can 

certainly define it – the privileges of Parliament.  But the existence of that 

resolution was, as we have put it, not generally known to constitutional 

lawyers. 285 

 

HER HONOUR:   You rely upon it, as I now understand, in aid of an 

argument about how it interacts with the Parliamentary Privileges Act. 

 

MR BENNETT:   Yes, your Honour. 290 

 

HER HONOUR:   But the essential question is one of fact, is it not, and is 

whether Mr Culleton or his legal advisers were, or ought to have been, 

aware of whether the Senate was quorate or not at an earlier point, rather 

than 18 months after this Court has made its orders. 295 

 

MR BENNETT:   Your Honour, it is not disputed that they were aware of 

the fact.  The question is once the Court had given its decision on evidence 

it was not open to them to prove the fact and they did not do so. 

 300 

HER HONOUR:   But the Court gave a ruling on other evidence on 

another point.  It just simply was not raised. 

 

MR BENNETT:   It gave a ruling which was wide enough to exclude all 

evidence of what occurred in the Senate, thereby making it impossible, in 305 

the eyes of legal advisers of the time, to raise the issue.  

 

HER HONOUR:   In any event, why should the Court assume that the 

Senate resolution was beyond the ability of Mr Culleton and his legal 

advisers to find?  I mean he is a senator.  He was a senator at the time of the 310 

reference.  This, according to your correct concession, appears in Odgers’ 
Senate Practice.  So how do I draw an inference that it is beyond the ability 

of all of these people not to have discovered it? 

 

MR BENNETT:   Your Honour, one does not discover something if one 315 

does not know that one needs to look for it.  It would not have occurred to 

anyone – or to virtually any constitutional lawyer – that there might be such 

a resolution.  I mean we are all aware of cases where the President of the 

Senate has intervened to defend privilege in relation to matters being raised 

in court.  We are certainly aware of cases where the Attorney-General has 320 
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done so.  It would no doubt come as a huge surprise to constitutional 

lawyers generally and, in particular, to the people present on that day, 

including seven members of this Court, to be told that there was such a 

resolution. 

 325 

HER HONOUR:   Do I take it from what you are saying that you think the 

resolution is somewhat questionable? 

 

MR BENNETT:   No, your Honour.  It is just not generally known and it 

is - - - 330 

 

HER HONOUR:   Does it remain in effect, by the way?  I mean, do you 

say that as at now that resolution continues in effect? 

 

MR BENNETT:   Yes, your Honour, yes.  We rely on it as well as on the 335 

construction of the Parliamentary Privileges Act. 

 

HER HONOUR:   The policy which seems to underlie the approach this 

Court takes to reopening cases, in the few authorities that there are, and 

certainly the approach I think that Justice Gageler took in the earlier matter 340 

is the principle of finality. 

 

MR BENNETT:   Yes. 

 

HER HONOUR:   That would work against you. 345 

 

MR BENNETT:   Well, your Honour, we say a number of things about 

that.  There will be evidence that the senator who was appointed to replace 

us consents to the application.  We will have that evidence in due course.  

So far as the other senator referred to by my learned friend is concerned, 350 

that did not depend on the order in Senator Culleton’s case.  It depended 

rather on that case being used as a precedent.  So it is a rather different sort 

of situation. 

 

 The principle of finality is of course an important principle.  But we 355 

submit that it must give way in the situation where a court acts without 

jurisdiction and constitutionally without jurisdiction and we rely heavily on 

the words “without the attribution of neglect or default” to say being 

ignorant of something most people are ignorant of is hardly neglect or 

default.   360 

 

 In the circumstances of this case, not looking for it is not neglect or 

default because one would not know that it was something one needed to 

look for.  It is something that I think takes everyone by surprise.  It is in 

Odgers at the back in the appendix.  If one knows what one is looking for 365 

one can find it. 
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HER HONOUR:   Can I just go back to something that you said earlier in 

outlining the approach that would be taken if this matter proceeds beyond 

the application to dismiss?  I think you said that the view that you take is 370 

that the Parliamentary Privileges Act does not apply to the question of 

whether there was a quorum. 

 

MR BENNETT:   Yes. 

 375 

HER HONOUR:   In that event, what would have prevented Mr Culleton 

from raising the issue on that view of the law because, as I understand it, 

you say that the February 1988 resolution further aids you but it might not 

be necessary if the Parliamentary Privileges Act does not apply in any 

event. 380 

 

MR BENNETT:   No.  Well, your Honour, the question of admissibility 

was argued.  The argument based on section 22 and it prevailing over 

parliamentary privilege was not expressly put.  That is true.  But the view 

was taken once the evidence was rejected on the other ground - - - 385 

 

HER HONOUR:   But it was in relation to a different subject.  I mean, 

you, on your own submissions, put the question of whether there is a 

quorum as a constitutional, jurisdictional issue which you say sets it apart 

from other questions. 390 

 

MR BENNETT:   Yes. 

 

HER HONOUR:   That was not a question upon which the Court ruled. 

 395 

MR BENNETT:   No, it was not as such, your Honour.  I accept that, 

although it precluded itself from ruling on it, in effect, by the decision it 

made to exclude the evidence.  But, your Honour, at the end of the day we 

would submit that we fit squarely within the words “without neglect or 

default” which my friend uses and which we accept. 400 

 

 Now, your Honour, for those reasons we submit that it is 

inappropriate to strike out at this stage, or to dismiss at this stage.  There is 

a very clear argument that section 22 applies, that either it overrides 

parliamentary privilege or the Parliamentary Privileges Act does not 405 

operate to exclude the evidence.  The evidence will be objective in the fact 

that there is an official video which we will seek to show to the Court which 

makes it absolutely clear.   

 

 The result is there was no meeting of the Senate which referred the 410 

question to this Court and therefore this Court totally lacked jurisdiction.  

We would seek leave to argue that Metwally is incorrect insofar as it 
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suggests that one can be precluded from raising that type of 

unconstitutionality in this Court, but that is a fairly short matter of 

argument.  I do not know if your Honour wishes to hear me on the 415 

directions that we would seek if the matter is to proceed. 

 

HER HONOUR:   No, I think that is best left until this issue is resolved. 

 

MR BENNETT:   Yes.  Your Honour, what my friend really seeks is 420 

equivalent to a strikeout.   

 

HER HONOUR:   Yes. 

 

MR BENNETT:   Your Honour would be familiar with the cases about 425 

how strong the case has to be for that to occur and for the reasons I have 

given the arguments in this case cannot be dismissed so easily.  May it 

please the Court. 

 

HER HONOUR:   Thank you, Mr Bennett.  Anything in reply, Mr Lim? 430 

 

MR LIM:   Your Honour, just a short point on the question of neglect and 

default.  I think it fell from Mr Bennett that he accepts that Mr Culleton was 

aware of the section 22 argument earlier than now.  He accepts that it was 

not put and, in my submission, that is really the end of any question of 435 

injustice being occasioned to Mr Culleton.  May it please the Court. 

 

HER HONOUR:   Thank you.  I will reserve my decision in this matter 

and hope to be able to pronounce orders with reasons during the course of 

the present sittings. 440 

 

 Adjourn the Court. 

 

 

 445 

AT 10.46 AM THE MATTER WAS ADJOURNED 


