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Interpretation of the law
When the courts go through the process of interpreting legislation, whether it be a particular word, a
phrase, or a whole section, the magistrates and judges who perform the function of judicial
interpreter use a number of devices to assist them. We will now look at the four main approaches
which magistrates and judges use to interpret legislation.

Approaches to interpretation
The courts will generally take one of the following approaches to interpreting a section of an Act
which proves to be imprecise or uncertain because of the language which is used:

1. The literal approach which relies on the plain meaning of the words which are used to describe
the law. When using this approach the court is not primarily concerned with ascertaining and
putting into effect the intention of the parliament. Rather, the court will apply the statute
according to its ordinary and natural meaning, ie as written.

2. The golden rule approach which says that the words of a statute must be interpreted in such a
way that any manifestly absurd result does not arise from interpretation. We might call this the
‘sensible interpretation’ approach. When using this approach the court will have to decide what
the intention of the parliament was at the time the statute was framed.

3. The purpose (‘mischief’) approach which focuses on the particular social ‘mischief’ or social
condition which the parliament intended to correct or regulate. When using this approach the
court will have to decide what the intention of the parliament was.

4. The class rule approach (ejusdem generis) is used by judges when there are general words
following quite specific word in a statute. In the phrase ‘dogs, cats, pet rabbits and other
animals’, for instance, it may be argued that ‘other animals’ means ‘other domesticated
animals’ and therefore does not include giraffes. The general words get their meaning from the
specific words.

It is sometimes said that it is a general principle of interpretation that the courts will be bound by the
words that are actually used in the statute itself. This general principle is most certainly strictly
applied when the court takes the literal approach to statutory interpretation. When the court takes
either the golden rule or mischief approach to interpretation, the court is either saying that it is not
possible to arrive at a literal interpretation of the Act, or the court is bending the general rule by
attempting to ascertain and apply the intention of parliament. For example, under the golden rule



approach it assumes that parliament has not intended to legislate to create an absurd result. Under
the mischief approach it assumes that parliament intended that the underlying purpose or object of
the Act would be put into effect.

The interpretation of legislation
To save much of the confusion which has resulted from attempts to interpret statutes over the years,
the parliaments throughout Australia have enacted their own set of interpretation rules. These are
embodied in special Acts by both the federal and state parliaments (The Interpretation Acts) the
purpose of which is to assist interpretation and to apply standard rules of interpretation in some
circumstances.

Extrinsic and intrinsic evidence
An important aspect of the various Acts in that they allow the courts to use extrinsic evidence to
assist interpretation. Extrinsic evidence is information which is obtained from outside of the Act
itself, as contrasted with intrinsic evidence, which is information contained within the Act. An
example of intrinsic evidence is the definition section of the Act. An example of extrinsic evidence
is a publication called Hansard. This publication, which does not form part of the Act itself, is a
record of debates in parliament concerning that legislation.

The Interpretation Acts allow the courts to refer to these parliamentary records whenever a court
believes that it is necessary to find out the intention of parliament in enacting a statue. Hansard
records, together with other parliamentary documents such as reports of Special Committees and
Royal Commissions, might become a useful reference source to assist interpretation whenever a
court finds that to apply the ordinary meaning of words in a statute would lead to an absurdity or an
ambiguity. The Interpretation Acts only allow the courts to use these parliamentary records when all
else has failed, however.

Standard meanings

Another important aspect of The Interpretation Acts is that they create standard meanings for certain
words. For example, a reference to one gender includes the other, so that whenever the work ‘he’ is
used in a section of a statute, it includes the feminine gender (ie ‘she’), unless the section quite
clearly indicates that it is meant to apply only to males. Similarly, the singular of a word includes the
plural, unless the contrary is clearly indicated in the language of the statute. Modern forms of
drafting now generally do away with the use of the masculine gender to denote both genders, so you
will usually find examples of the masculine ‘he’ becoming increasingly rare these days.

The Federal Act – Acts Interpretation Act 1901

The Acts Interpretation Act (1901) (Cth) gives courts some assistance in interpreting federal acts.
For example, Section 15AA of the Act directs courts to prefer an interpretation that gives effect to
the purpose and policy of the act. This has formalised the purpose approach mentioned above, as
the preferable approach to the interpretation of statutes.

To read more about the aspects of the Acts Interpretation Act 1901 click here.

State Interpretation Acts

Each state has an Interpretation Act which contains similar provisions to the federal legislation. In
NSW this is the Interpretation Ac 1987. Section 33 of this Act is in terms similar to section 15AA of
the Federal Act.
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At the end of any court case there is usually a decision made and reasons given for that decision.
You will recall that there are three types of law which affect the way decisions are made: common
law, equity and statute law. It is time to have a closer look at one aspect of common law: the
doctrine of precedent.

The doctrine of precedent asks the question ‘Has it happened before?’ It means that once a decision
has been made in a court of law, judges take this decision as a precedent and treat all similar cases
according to this precedent. Judges are bound by (must follow) the decisions of superior courts to
their own, when the court is in the same hierarchy and the facts of the cases are similar. They are not
bound by courts on the same level or lower in the same hierarchy or in a different hierarchy.

The doctrine of precedent evolved because of the desire to promote consistency, certainty,
coherence, efficiency and justice. It ensures that all people are treated in the same way over a long
period of time. People can then conduct their everyday life in the knowledge that certain roles and
procedures are established and this allows them to predict with a fair degree of certainty the likely
outcome of their actions.

The doctrine of precedent can be adapted to meet new developments and conditions. Where a court
does not wish to follow a possibly out-of-date precedent set by a court of equal or lower standing, it
may find some material difference between the facts of the case which created the precedent and
those of the case currently before it. In this way the court is able to modify the precedent. This can
also occur where a legal principle stated in an earlier case is an incorrect statement of law.

It must be noted that an inappropriate precedent set by a higher-level court can only be changed by
that court. Lower courts will remain bound by this inappropriate decision until the higher court
changes it.

Ratio decidendi and obiter dictum
In handing down a decision, the judge will usually give reasons. Only the part of the decision that is
reported will be treated as precedent. The report will usually be divided into two parts—one that is
binding and one that is not. The binding portion is known as the ratio decidendi (meaning ‘reason
for the decision’) and it contains the actual reasoning behind the judge’s decision. The remainder of
the report is called the obiter dictum (meaning ‘a thing said by the way’) and it does not form part of
the precedent and therefore is not binding on other judges in the future.

Consider the example of the case of Donoghue v Stevenson.



Case study: Donoghue v Stevenson (1932) AC 562

Mrs Donoghue and a friend went into a restaurant where the friend bought Mrs
Donoghue a bottle of ginger beer. The ginger beer was in an opaque glass bottle. The
friend poured some of the ginger beer into a glass for Mrs Donoghue. After Mrs
Donoghue drank the first glass of ginger beer, her friend began to pour her another glass
and a decomposed snail was poured from the bottle. Mrs Donoghue then suffered shock
and contracted gastroenteritis. She brought an action for negligence against Stevenson,
the manufacturer and supplier of the ginger beer.

In his judgment Lord Atkin stated, amongst other things (ie along with various obiter
dicta), that the manufacturer owed a duty of care to the consumer and he laid down the
criteria that must apply before someone becomes liable under the tort of negligence. The
duty of care and the criteria form the basis of the decision (ie the ratio decidendi) and it
is this part of the decision which has been quoted as a precedent during the 60 years or
more since the original judgment.

For the moment, think of the Donoghue v Stevenson case as a useful one for differentiating between
the obiter dictum and the ratio decidendi. Also think of it as an important example of how a
precedent comes into being. You will refer to this case later when you study the law of torts and, in
particular, negligence.
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