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1 By a statement of claim filed on 27 July 2005, the plaintiff seeks relief
against a Local Court Magistrate as first defendant and the Official Trustee
in Bankruptcy (wrongly described as Insolvency and Trustee Service of
Australia) as second defendant. The first defendant has filed a submitting
appearance except as to costs. By an amended notice of motion filed in



court on 25 October 2005, the second defendant (having originally filed a
notice of motion on 9 September 2005) seeks an order that the proceedings
be dismissed generally in so far as they seek orders against the second
defendant. The plaintiff filed a notice of motion on 19 October 2005 seeking
an order that “the question of fact in this matter in federal jurisdiction be
tried with a jury”. I heard both notices of motion together on 25 October
2005.

2 Because the proceedings appeared to concern matters arising under or
involving the interpretation of the Constitution of the Commonwealth, a
direction was made that notices be given under s.78B of the Judiciary Act
1903 (Cth). I am satisfied that the direction was carried out and that there
has been compliance with that section. No Attorney-General has sought to
take part in the proceedings.

3 The first claim advanced by the plaintiff in the statement of claim is a
claim for an order setting aside a decision of the magistrate. Second, there
is a claim for a declaration that the magistrate has no power to hear a
matter pending before him. The third claim is a claim for a declaration that
a sequestration order made by a single judge of the Federal Court of
Australia is “utterly void”.

4 The decision of the magistrate that the plaintiff seeks to challenge is a
decision made after an officer of the Official Trustee in Bankruptcy had laid
a complaint against the plaintiff in relation to an alleged contravention of
s.54(1) of the Bankruptcy Act 1966 in that, being a bankrupt in
consequence of the making of a sequestration order on 4 June 2004, the
plaintiff failed to file a statement of affairs as required by that section. When
the Commonwealth Director of Public Prosecutions sought to proceed with
that charge before the magistrate on 3 May 2005, the plaintiff submitted
that the magistrate had no jurisdiction to hear and determine the
proceeding. The magistrate heard submissions on that preliminary matter,
reserved his decision and, on 18 July 2005, dismissed the challenge to
jurisdiction. The plaintiff now seeks to impugn that decision and to establish
that the magistrate may not lawfully determine the s.54(1) matter pending
before him.

5 The third order claimed by the plaintiff relates to a sequestration order
made in respect of his estate after a contested hearing before Hely J (see
Commonwealth Bank of Australia v Gargan (2004) 206 ALR 571).

6 The contention of the second defendant is that the proceedings initiated
by the plaintiff’s statement of claim are frivolous, vexatious and an abuse of
process, no reasonable cause of action being disclosed. The second
defendant’s application for an order of summary dismissal, in so far as the
proceedings affect the second defendant, is accordingly based on rule 13.4
of the Uniform Civil Procedure Rules  2005. Since the plaintiff’s
application for jury trial of issues of fact in the present proceedings will be of
academic interest only if the proceedings are summarily dismissed, it is
appropriate to deal with the second defendant’s application in the first



instance.

7 The plaintiff’s statement of claim, omitting formal parts, reads as follows:
“PARTICULARS 
1. The Plaintiff is a student of Constitutional law, who has
completed three years study at University, and was made
bankrupt on the personal opinion of a single federal court
Judge.
2. In 2004 the Second defendant requested consent from the
plaintiff to the bankruptcy and requested a Statement of
Affairs be filed, with the Sydney office, citing Section 54(1)
Bankruptcy Act 1966 as authority to make that request.
3. In protest at the refusal of the Federal Court Judge, to
constitute the Federal Court of Australia as a Court of
Judicature, as required by Chapter III Australian Constitution
and the further refusal of the Insolvency and Trustee Service
of Australia to obey the Statutory command contained in
Section 86(1) Bankruptcy Act 1966 the plaintiff has refused
to ratify the sequestration order, by filing a Statement of
Affairs.
4. The ITSA organisation issued a Penalty Notice returnable
at the Downing Centre which was first heard on the 7th May
2005 and were represented by the Director of Public
Prosecutions (Cth).
5. The plaintiff objected to the jurisdiction of the Magistrate
on the founds that in its totality, the amendments to the
Bankruptcy Act 1966 effected by Act no 44 of 1996, made
the jurisdiction of the Federal Court of Australia exclusive.
6. Those changes were effected to Section 5, 27 and 273,
Bankruptcy Act 1966 and the plaintiff argues it was the duty
of the Magistrate to give effect to the will of the Parliament of
the Commonwealth lawfully expressed, in an Act, and
dismiss the penalty Notice, as brought in the wrong
jurisdiction.
7. The jurisdiction of the Parliament of the Commonwealth to
grant the Federal Court of Australia exclusive jurisdiction in
bankruptcy matters, is contained in Section 77(ii) Australian
Constitution.
8. By section 65 Supreme Court Act 1970 the Supreme Court
is empowered to make orders requiring officers of lower
courts to perform their public duties according to law.
9. The magistrate was at all times exercising the executive
power of the Commonwealth of Australia and that power is
exclusively vested in Her Majesty ELIZABETH THE SECOND
by section 62 Australian Constitution.
10. The ITSA and magistrate exercising federal jurisdiction,
are defined in the Dictionary of the Criminal Code Act 1995
separately as a Commonwealth judicial officer in the case of



the magistrate, and the category is then included in
Commonwealth public official together with the officials in
the ITSA and the plaintiff.
11. In 1986, the magistrate became bound, by reference to
Section 5 Commonwealth of Australia Constitution Act 1900
and S 109 Australian Constitution to give effect to the
International Covenant on Civil and Political Rights which
became schedule 2 to the Human Rights and Equal
Opportunity Commission Act 1986 .
12. In 1995 the Parliament of the Commonwealth enacted
the Criminal Code Act 1995 and it was proclaimed on the
16th October 2001, and the dictionary proclaims the
International Covenant on Civil and Political Rights as
Australian Law.
13. The magistrate failed to do his public duty, and decline to
proceed further and that refusal enlivens the jurisdiction of
the Supreme Court to compel him to do so.
14. The plaintiff is a practising Christian, and under Section
116 Australian Constitution is entitled to freely exercise his
beliefs, and refuse to accept the usurpation by the State of
New South Wales represented by the Magistrate of the power
of God Almighty, vested in Her Majesty ELIZABETH THE
SECOND by the Australian Constitution and Coronation Oath
taken by the Queen, at Westminster Abbey in 1952.
15. The separation of powers claimed by the Australian
Government Solicitor as being strict, in its publications of the
Australian Constitution is not effected by vesting judicial
power in an individual with both judgmental powers and
administrative powers, but by separating absolutely the
power to administer judgments, from the power to make
judgments, by requiring that the power to judge, is exercised
by a jury, as required under Sections 79 and 80 Australian
Constitution.
16. The Separation of Powers, comes from the Bible, and the
Gospells, and the Chief Executive Officer of Australia Her
Majesty ELIZABETH THE SECOND is at one, head of the
Church of England and Presbyterian Churches, the Army, and
the Chief Magistrate of the realm, and has been restrained by
the Bible, since 1297 and the Magna Carta, from issuing
warrants to allow her subjects to be assaulted, abused,
forced to obey unjust laws however made, and from allowing
her delegates as defined in the Criminal Code Act 1995 from
issuing unwarranted demands.
17. Her Majesty ELIZABETH THE SECOND is obliged not to
judge, by Matthew 7 verse 1, to observe the separation of
powers by Matthew 18 Verse 20, and to allow Her subjects to
put themselves upon Jesus Christ as judge, by John 5 verses



22 and 23, where a Christian insults His God, if he fails to
request and insist upon a jury trial.
18. Since 1297, and the Magna Carta, numerous Acts have
enacted the Biblical separation of powers into Christian Law,
and these Acts, include, the Habeas Corpus Act 1640 (16 CAR
1 c 10) (IMP), The (1623-24) James 1 C3 (Statute of
Monopolies) ss1 and 6, the Coronation Oath, 1 Will & Mary C
6 (Coronation Oath) (1688), The Charter of Justice 1824, The
Australian Constitution, the International Covenant on Civil
and Political Rights, The Evidence Act 1995, (CTH) s143, and
the dictionary to the Criminal Code Act 1995 .
19. The judicial power of Her Majesty ELIZABETH THE
SECOND is expressed by warrants, and only warrants issued
in accordance with the procedure prescribed by law, are
validly issued.
20. Section 51 Placitum (xxxi) Australian Constitution
requires that any property whatsoever taken by Her Majesty
ELIZABETH THE SECOND or any of her delegates as public
servants, be taken on just terms, and just terms imputes a
jury trial before sequestration, unless consent to arbitrary
judgment is made.
21. Section 2 Judiciary Act 1903 (Cth) defines “appeal” to
include an application for a new trial and any proceeding to
review or call in question to decision proceedings or
jurisdiction of any Court or Judge.
22. Christianity and communism represented by Islam and
Judaism have been opposed to each other since Jesus Christ
was crucified, and there has been a continues conflict
between the two ideologies, which was resolved in favour of
Christianity, in the United Kingdom and all its colonies, from
1297, by legislation, but the central them of Christianity,
which is individualism, has been constantly under attack, by
two party communism, in Australia since 1969, when the
State of New South Wales purported to repeal the separation
of powers, by repealing Imperial Acts, outside its powers, and
replacing the separation of powers, with compulsory
communism, enforced by magistrates, disenfranchising the
people from their right to be the judges in the community.
23. The (1623-4) James 1 C3 (Statute of Monopolies) ss 1 and
6 reproduced in full in the Imperial Acts Application Act 1980,
(Vic) Section 8, binds the Crown, not to create or condone
monopolies, and the Crown cannot condone the exercise of
monopoly powers by any magistrate whatever name he or
she may carry.
24. The erection of Star Chamber Courts prohibited by the
Habeas Corpus Act 1640 (16 CAR 1 c 10) (IMP) is enacted to
prevent the vertical integration of a communist state, by the



control of the administration of justice by the state, and the
Insolvency and Trustee Service of Australia has acted with
bad faith, in attempting to use a State magistrate to punish a
political protester, in the face of a clear legislative prohibition
on doing so.
25. The education of over forty years of lawyers, has
deliberately concealed the separation of powers, and the
existence of the (1623-4) James 1 C3 (Statute of Monopolies)
ss 1 and 6, the Habeas Corpus Act 1640 (16 CAR 1 c 10)
(IMP) which bans Star Chambers, and communism, and the
disenfranchisement of the true judges, the people, and their
replacement by public servants working for the communist
State.
26. The Federal Court of Australia is a communist institution,
which has the means to be Christian, but chooses to be
communist, by refusing to separate the power to judge, from
the power to administer a judgment, and staffs the court with
magistrates, whose education has never been completed.
27. Section 80 Australian Constitution separates power with
respect to criminal matters, and section 79, which uses the
word ‘judges’ which is both uncapitalised and singular, gives
effect to the separation of powers, by distinguishing the
word, ‘judges’ from the definition of Chief Justice, and
Justices, in Section 71 Australian Constitution which are
capitalised.
28. The Crown, which cannot consent to monopolies, has
created an equal Supreme Court in each of the former
colonies, and the Supreme Court of New South Wales when
exercising federal jurisdiction, has absolutely unlimited
Australia wide jurisdiction, by virtue of Section 15C Acts
Interpretation Act 1901, (CTH) and its decisions, when made,
are given Australia wide effect, by Section 118 Australian
Constitution.
29. As a Court of Judicature, the Supreme Court of New South
Wales has a duty, under Section 63 Supreme Court Act 1970
to fully dispose of these proceedings.
30. The High Court is supposed to be the Federal Supreme
Court but has never constituted itself as a Supreme Court
since its inception, and is now almost irrelevant, as a venue
for the settlement of political differences, being in effect a
council of Rabbis, in the Jewish tradition.
31. In 1996, in Kable v DPP of New South Wales (1996)
96/027 the High Court declared by majority, that the creation
of a Star Chamber to try and jail Gregory Wayne Kable , was
‘ultra vires’ the power of the Parliament of New South Wales
and that decision is relied upon to claim that the Federal
Court of Australia as it currently constitutes itself, is also



illegal.
32. This matter would never have come before a magistrate,
had the High Court not refused to file an appeal, in its
original jurisdiction.
33. Should the matter be contested, the plaintiff, under
Section 85 Supreme Court Act 1970 will seek to have the
matter tried with a jury and not otherwise.
34. The plaintiff is a Commonwealth public official by the
definitions contained in the Criminal Code Act 1995 ,
Dictionary, and has a civil and political right to ensure the
law is applied and the course of justice in respect of the
Judicial power of the Commonwealth is not defeated,
delayed, obstructed or perverted.
The Plaintiff claims:

1. An order that the decision of the magistrate be set
aside and the Magistrate re-consider the matter in the
light of the Supreme Court decision.
2. A declaration that the Bankruptcy Act 1966 was
amended to make State Magistrates unable to hear
bankruptcy matters, or matters arising out of the
Bankruptcy Act 1966 since act no 44 of 1996.
3. A declaration that a sequestration order, made in a
contested matter, by a single judge is
unconstitutional and utterly void.”

8 In so far as they can be gathered from the statement of claim itself and
discursive and voluminous written submissions filed by the plaintiff, as
supplemented by oral submissions, a number of propositions of law are seen
by the plaintiff as underpinning the claims in the statement of claim. The
main propositions appear to be as follows:

1. A charge of failure to lodge a statement of affairs in
accordance with s.54(1) of the Bankruptcy Act 1966 (Cth)
cannot lawfully be determined by a single judicial officer
since, in particular, this is contrary to the Statute of
Monopolies (21 James I c.3).
2. The jurisdiction to determine such a charge resides
exclusively with the Federal Court of Australia, having regard
to amendments to the Bankruptcy Act by the Bankruptcy
Legislation Amendment Act 1996 (Cth); but the Federal
Court, “as it currently constitutes itself”, is “illegal” because
of principles enunciated by the High Court in Kable v
Director of Public Prosecutions (1997) 189 CLR 51.
3. The magistrate was bound to give effect to the
International Covenant on Civil and Political Rights as part of
Australian law and failed to do so.
4. The authority of the magistrate is inferior to that of
Almighty God whose power is, by virtue of the Coronation
Oath, exercisable by Her Majesty Queen Elizabeth II.



5. The power to judge, being the power exercised both by the
magistrate and, as regards the sequestration order affecting
the plaintiff, by the Federal Court, is vested by ss.79 and 80
of the Constitution of the Commonwealth so as to be
exercisable only by a jury. This rule is reinforced by Biblical
passages which, via the Queen’s intermediation (see
proposition 4), form part of Australian law.
6. The proceedings in which the plaintiff was adjudged
bankrupt were irregular in that they were tried by a single
judge without a jury.

There may be other legal propositions inherent in the statement of
claim and the plaintiff’s submissions. If there are, I merely say that
they are so obscure and outlandish as not to merit serious
consideration. 

9 The second defendant says, quite simply, that each of the six propositions
I have extracted is not only wrong but so glaringly and palpably wrong that
the plaintiff’s claims are entirely devoid of merit and represent a waste of
court time and resources and therefore amount to an abuse of process. I
entirely agree. I shall explain why.

10 I begin by stating the effect of relevant provisions of the Bankruptcy
Act, in so far as they are relevant to the matter that came before the
magistrate. Section 54(1) of that Act requires a person against whose estate
a sequestration order has been made to make out and file a statement of
affairs. At the end of s.54(1) appears: “Penalty: 5 penalty units”. Section
54(3) says:

“Subsections (1) and (2) are offences of strict liability.”

This makes applicable s.6.1 of the Criminal Code contained in the
Criminal Code Act 1995 (Cth). The reference to 5 penalty units at
the end of s.54(1), coupled with the reference in s.54(3) to
“offences” (including one in s.54(1)) activates s.4D(1)(a) of the
Crimes Act 1914 (Cth) which has the effect in the particular context
that the offence is punishable on conviction by a penalty not
exceeding 5 penalty units, which, having regard to s.4AA of the last-
mentioned Act, is a penalty not exceeding $550. 

11 Section 273 of the Bankruptcy Act deals with trial of offences against
that Act. Section 273 is as follows:

“ Trial of offences 

(1) Subject to this section, an offence against this Act, other
than an offence that is punishable by a fine only, is
punishable either on indictment or on summary conviction. 

(2) Where proceedings for an offence that is punishable as
provided by subsection (1) are brought in a court of



summary jurisdiction, the court may either determine the
proceedings or commit the defendant for trial, but shall not,
if it determines the proceedings, impose a period of
imprisonment exceeding 1 year in respect of the offence. 

(3) Subject to subsection (4), an offence against this Act that
is punishable by a fine only is punishable by a court of
summary jurisdiction. 

(4) The Court has jurisdiction to try summarily any offence
against this Act. 

(5) Where proceedings for an offence other than an offence
that is punishable by a fine only are brought in the Court, the
Court may either determine the proceedings or commit the
defendant for trial before a court of competent jurisdiction,
but shall not, if it determines the proceedings, impose a
period of imprisonment exceeding 1 year in respect of the
offence.”

12 Section 273(1) thus makes provision in respect of “an offence against
this Act, other than an offence that is punishable by a fine only”. Section
273(3) deals with “an offence against this Act that is punishable by a fine
only”. The offence created by s.54(1) is of the latter kind. Such an offence is
therefore “punishable by a court of summary jurisdiction”.

13 The expression “court of summary jurisdiction” is defined by s.5(1) of the
Bankruptcy Act but only in a supplementing or expanding way so as to
ensure the inclusion of certain Territory courts. The general definition in
s.26(d) of the Acts Interpretation Act  1901 (Cth) therefore applies:

“In any Act, unless the contrary intention appears:
…
(d) Court of summary jurisdiction shall mean any justice or
justices of the peace or other magistrate of the
Commonwealth or part of the Commonwealth, or of a State or
part of a State, or of an external Territory, sitting as a court
(other than the Federal Magistrates Court) for the making of
summary orders or the summary punishment of offences
under the law of the Commonwealth or part of the
Commonwealth or under the law of the State or external
Territory or by virtue of his or their commission or
commissions or any Imperial Act;
…”

14 Having regard to the provisions of the Local Courts Act 1982 and the
principles discussed in the judgment of Gibbs J in Pearce v Cocchiaro
(1977) 51 ALJR 608 (in which Stephen, Jacobs and Aickin JJ concurred), a
court established in New South Wales under that Act is a court of summary
jurisdiction within the definition just quoted and is capable accordingly of



determining charges relating to offences of the kind referred to in s.273(3)
of the Bankruptcy Act.

15 Sections 273(4) and (5) do not detract from this. The reference there to
“the Court” is, by virtue of the definition in s.5(1) of the Bankruptcy Act, a
reference to “a Court having jurisdiction in bankruptcy under this Act”, that
is, by force of s.27, the Federal Court of Australia or the Federal Magistrates
Court. But ss.273(4) and (5) do not purport to confer jurisdiction on “the
Court” in such a way as to deny the jurisdiction expressly conferred by
ss.273(3) upon a court of summary jurisdiction. Nor does s.27, which
declares the jurisdiction “in bankruptcy” of the Federal Court and the
Federal Magistrates Court to be exclusive of the jurisdiction of all courts
other than the High Court, deny the jurisdiction expressly conferred by
ss.273(3). The latter section is a particular provision referring to a particular
class of court (being a “court of summary jurisdiction”) and dealing with a
particular class of proceeding (being the trial of a charge of an offence
against the Bankruptcy Act punishable by a fine only). The unmistakeable
legislative intention is that, despite the general provisions making the
Federal Court and the Federal Magistrates Court the only courts (apart from
the High Court acting under s.75 of the Constitution) that may exercise
jurisdiction under the Bankruptcy Act, the particular case dealt with by
s.273(3) may be dealt with by the particular class of court expressly
identified – something that is recognised and confirmed by ss.273(4) and (5)
which make provision with respect to “the Court” (that is, in terms of the s.5
definition, “a Court having jurisdiction in bankruptcy under this Act”, being a
court referred to in s.27) and confer jurisdiction on “the Court”
independently of the grant of jurisdiction under s.27.

16 It is thus clear that, as a matter of the construction and application of the
relevant legislative provisions, the complaint against the plaintiff that he
committed an offence against s.54(1) of the Bankruptcy Act was and is
cognisable by a Local Court in New South Wales and that the learned
magistrate was right to hold that he had jurisdiction to deal with the matter.

17 None of the propositions advanced by the plaintiffs undermines this
conclusion. The proposition that a charge of failure to lodge a statement of
affairs “cannot lawfully be determined by a single judicial officer” (item 1 at
paragraph [7] above) is incorrect, as a matter of statutory construction. For
the reasons stated, a Local Court in New South Wales constituted by a
single magistrate is invested by federal law with jurisdiction to hear and
determine such a proceeding. To the extent that the plaintiff intends, by
advancing this proposition, to suggest that trial of a charge under s.54(1) of
the Bankruptcy Act must, because of s.80 of the Constitution, be a trial
by jury, the proposition overlooks the nature of the offence as stated in
s.273(3) and is inconsistent with long-standing High Court authority: see, for
example, R v Archdall; Ex parte Carrigan (1928) 41 CLR 128; R v
Federal Court of Bankruptcy; Ex parte Lowenstein (1938) 59 CLR 556.
The High Court re-affirmed in Kingswell v The Queen (1985) 159 CLR 264
that s.80 only applies where the Commonwealth Parliament sees fit to



provide that the particular offence is triable on indictment, with the result
that, where summary proceedings only are provided for in the relevant
Commonwealth Act, there is no requirement for trial by jury. Subsequently,
in Cheng v The Queen (2000) 203 CLR 248, the High Court refused leave
to reopen Kingswell and to entertain an argument that s.80 guarantees
jury trial for any “serious” offence against Commonwealth law. (I
interpolate, by way of aside, that an offence punishable by a fine of not
more than $550 could not, on any interpretation, be classified as “serious”)

18 Proposition 1 seems to rest in part on a view about the operation of the
statute 21 James 1 c.3 (the Statute of Monopolies). That view is to the
effect that it is contrary to the statute for judicial power to be exercisable by
one judicial officer alone. The view is erroneous. If the Act 21 James 1 c.3
had any continuing force in Australia beyond the limited extent recognised
in the Patents Act 1990 (Cth) and allowed by State provisions of which s.6
of the Imperial Acts Application Act  1969 is an example, it would be
entirely irrelevant to the question at hand. This is because the statute is (or,
at least, was) concerned with the exercise of the prerogative to create
monopolies, grants, licences and the like “of or for the sole buying, selling,
making, working or using of any thing within this realm or the dominion of
Wales or of any other monopolies or of power, liberty or faculty to dispense
with any others, or to give licence or toleration to do, use, or exercise any
thing against the tenor or purport of any law or statute …” – added to which
it was made clear by s.8 of the Act that it did not extend to the jurisdiction
of courts “having power to hear and determine offences done against any
penal statute”. This remnant of legal history has no bearing upon the
matters under discussion or, in particular, the investing of jurisdiction in
courts by statute.

19 The plaintiff’s second proposition (item 2 at paragraph [7] above) is one
that has already been canvassed. It is true that the amending Act of 1996
put s.27 into its present form but, for the reasons stated, the general
specification in s.27 did not (and does not) detract from the particular
provisions with respect to trial of offences in s.273. The latter section was
itself amended by that Act but the relevant parts of it were left intact. To
the extent that the plaintiff places reliance on Kable v Director of Public
Prosecutions (1996) 189 CLR 51 in submitting that the Federal Court could
not, in any event, hear and determine the proceeding against him, he not
only introduces an irrelevancy but also fails entirely to say how, in his
submission, the ordinary procedures for trial of proceedings in the Federal
Court overstep the limits allowed by Chapter III of the Constitution, that
being the matter at issue in Kable. There is no basis at all for concluding
that those procedures involve any exceeding of those limits.

20 The plaintiff’s third proposition (that is, item (3) at paragraph [7] above)
proceeds on the footing that Australian courts are bound to give effect to
the provisions of the International Covenant on Civil and Political Rights as
part of Australian law. This is simply incorrect. A succinct statement of the
status of the provisions of the covenant in Australian law may be found in



the judgment of Kirby J in Re Kavanagh’s Application (2003) 78 ALJR 305
at [10]-[14] (with footnotes omitted):

“It is clear from the proceeding presented by the applicant,
and from the terms of his affidavit, that he seeks to rely on
Art 14.1 of the International Covenant on Civil and Political
Rights (‘ICCPR’) to support the proceeding. Australia is a
party to the ICCPR. It has also subscribed to the First Optional
Protocol to the ICCPR. That Protocol permits persons in the
position of the applicant to communicate to the Human
Rights Committee of the United Nations where they contend
that, in particular respects, Australia is in breach of its
obligations under the ICCPR. This, it appears, the applicant
has done, or intends to do, in consequence of his complaints
about the outcome of the foregoing proceedings.
Although at various times, it has been suggested that the
ICCPR should be made part of Australia's domestic law, by
the enactment of legislation giving it direct local effect, no
such law has, to this time, been enacted. This does not mean
that the ICCPR is irrelevant to Australia's legal system. Views
differ concerning the precise ways in which the provisions of
the ICCPR may be invoked in support of, and the extent to
which they are relevant to, legal rights and duties in Australia
. However, in Mabo v Queensland [No 2] writing in this Court
with the concurrence of Mason CJ and McHugh J, Brennan J
said:

The common law does not necessarily conform with
international law, but international law is a legitimate
and important influence on the development of the
common law, especially when international law
declares the existence of universal human rights.

In the same reasons, Brennan J said:
The opening up of international remedies to
individuals pursuant to Australia's accession to the
Optional Protocol to the International Covenant on
Civil and Political Rights brings to bear on the
common law the powerful influence of the Covenant
and the international standards it imports.

A reflection of the differing views concerning the way in
which the requirements of the ICCPR may be used in
expressing the law applicable in this country can be seen in
the decision of the New South Wales Court of Appeal in
Young v Registrar, Court of Appeal [No 3] . That case bears a
distant similarity to the present one. As I said in that case, it
is permissible, in my view, in accordance with the reasons of
Brennan J in Mabo [No 2 ], to utilise the articles of the ICCPR
in the development of the common law of Australia where
that law is in doubt or otherwise undeveloped. Similarly, for



my own part, I would be prepared to accept that the articles
of the ICCPR may be used to assist in the resolution of an
ambiguity that arises in the meaning of Australian legislation
, including federal legislation. The ICCPR may be relevant in
still further ways not presently material.
However, where there is applicable Australian legislation
which is clear, and without relevant ambiguity, and where
such legislation governs the case to the exclusion of the
common law, there is no room for the articles of the ICCPR to
‘bring to bear’ on Australian law the influence mentioned in
Mabo [No 2] or as otherwise favoured by me. In such cases,
because Australian parliaments have not, so far, given
domestic effect to the ICCPR as part of the municipal law of
Australia, the duty of Australian courts is clear. It is the duty
stated in the Australian Constitution itself. It is to obey and
give effect to the law of Australia, including the law stated by
the Parliament.
In the present case, the applicable law is expressed clearly in
federal legislation. It appears in the Judiciary Act 1903 (Cth),
relevantly s 35(2). By that subsection it is provided:

An appeal shall not be brought from a judgment,
whether final or interlocutory, referred to in
subsection (1) unless the High Court gives special
leave to appeal.

In s 35(1), reference is made in para (a) to ‘judgments of the
Supreme Court of a State’. The judgment in the applicant's
case is such a ‘judgment’. This, therefore, is the law that
confines appeals to this Court from judgments, such as those
made by the Supreme Court of Tasmania in the applicant's
case. Relevantly, such appeals lie only where this Court
grants special leave to appeal.”

21 Even allowing for the view most favourable to the plaintiff about the
operation of the covenant in Australian law, it does not have any impact
where, as here, the matter in issue is the statutory jurisdiction of a court,
clearly and unambiguously conferred by an Act of the Parliament of the
Commonwealth.

22 It is pertinent to point out that the plaintiff is well aware of the limited
relevance of the provisions of the International Covenant on Civil and
Political Rights in Australian law. In Commonwealth Bank of Australia v
Gargan (above), in which, as here, he appeared in person, the plaintiff
made submissions which caused Hely J to say in his judgment (at [20]-[21]):

“The respondent made a number of oral submissions in
addition to the grounds relied upon in the affidavits referred
to above. The common thread throughout these submissions
was that it was incorrect to say that the Act ‘stands alone,
and it’s not part of a matrix of laws’. The matrix adverted to
by the respondent was said to include the Privacy Act 1988



(Cth) (the Privacy Act) and the International Covenant on
Civil and Political Rights 999 UNTS 171, 6 ILM 386 (entered
into force 23 March 1976) (ICCPR) (Australia is a party to the
ICCPR, and the full text is set out in Sch 2 of the Human
Rights and Equal Opportunity Commission Act 1986 (Cth)).
While it is true that the Privacy Act and, to a more limited
extent, the ICCPR form part of Australian law (see Minister for
Immigration and Ethnic Affairs v Teoh (1995) 183 CLR 273;
128 ALR 353; 39 ALD 206; Re Minister for Immigration and
Multicultural Affairs; Ex parte Lam (2003) 195 ALR 502 at
517–18 [65]–[67]; 72 ALD 613 at 628–9 (McHugh and
Gummow JJ), [120]–[122]; ALR 530–1; ALD 641–2 (Hayne J),
[145]–[148]; ALR 538–9; ALD 649–50(Callinan J)), the
respondent has not established that these instruments
impact upon what would otherwise be the operation of the
Act.”

23 The last two words of this extract refer to the Bankruptcy Act.

24 I turn next to proposition 4 set out at paragraph [7] above. It is sufficient
to say, in relation to this, that it is wrong and that the plaintiff must know
that it is wrong, two courts having previously told him so. In Gargan v
Commonwealth Bank of Australia [2004] FCA 641, Hely J said (at [4]-
[5]):

“In the applicant’s affidavit he also contends in para 6 that:
Under Protestant Christian law, the only legitimate
judge since 1297 is Jesus Christ, present in a jury of
12 in accordance with Mathew 18: Paragraphs 15–20,
the Bible, and enacted into Constitutional law by the
Magna Carta.

This submission cannot be accepted having regard to the
provisions of the Federal Court of Australia Act 1976 (Cth)
(‘the Federal Court Act’). As O’Keefe J explained in Gargan v
DPP [2004] NSWSC 10, since the supremacy of Parliament
was finally demonstrated by the revolution of 1688, any
appeal to scripture as establishing a moral principle higher
than Parliamentary sovereignty has become obsolete.”

25 In Gargan v Director of Public Prosecutions  (2004) 144 A Crim R
296, O’Keefe J said at pp.312-3:

“A number of other arguments were raised in relation to the
asserted invalidity of s 54(b) of the Jury Act . They included: 

(i) An invocation of scripture; Matthew Ch 18 v 20, John Ch 5
v 26-27. 

(ii) The terms of the Coronation Oath as set out in the
Coronation Oath Act 1688 (UK) (1 William and Mary c 6).



…
In view of the conclusion to which I have come in relation to
the effect of the decision by the High Court in relation to the
validity of s 54(b) of the Jury Act I do not consider it is
necessary to deal with these arguments in great detail. It
suffices to say that: 

(i) The appeal to scripture, that is to a moral principle higher
than parliamentary sovereignty, is ‘out of line with the
mainstream of current constitutional theory as applied in our
courts’ ( Building Construction Employees & Builders'
Labourers Federation (NSW) v Minister for Industrial Relations
(1986) 7 NSWLR 372 at 384 per Kirby P). The same principle
was applied by Lord Reid in British Railways Board v Pickin
[1974] AC 765 in which he said (at 782):

‘In earlier times many learned lawyers seem
to have believed that an Act of Parliament
could be disregarded insofar as it was contrary
to the law of God or the law of nature or
natural justice, but since the supremacy of
parliament was finally demonstrated by the
Revolution of 1688 any such idea has become
obsolete.

To a like effect is the decision of the Privy Council in
Liyanage v The Queen [1967] 1 AC 259 in which it
was held that an Act of the Parliament of Ceylon could
not be challenged on the basis that it was contrary to
the fundament principles of justice. 
This argument fails.

(ii) The appeal to the Coronation Oath Act as a basis for
invalidating the legislation is based on the assertion that at
her coronation the Queen took such oath and swore to
uphold the gospels. This oath of 1688 is then sought to be
linked by the plaintiff to s 116 of the Commonwealth
Constitution . Any linkage is obscure to say the least, since
that section prohibits the making of any law for establishing
any religion, or for imposing any religious observance, or for
prohibiting the free exercise of any religion and it proscribes
any religious test as a qualification for any office under the
Commonwealth. Section 116 of the Commonwealth
Constitution is irrelevant in relation to the validity of s 54(b)
of the Jury Act .
The oath of office to which the plaintiff adverts is enacted in
the Coronation Oath Act . Pursuant to that Act the King and
Queen were asked, inter alia:

‘Will you solemnly promise and swear to govern the



people of this kingdom of England and the dominions
thereto belonging according to the Statutes in
parliament agreed on and the laws and customs of
the same?’

To which the King and Queen replied:
‘I solemnly promise so to do.’

And:
‘Will you to the utmost of your power maintain the
laws of God, the true profession of the Gospel, and
the Protestant reformed religion established by law?
And will you preserve unto the bishops and clergy of
this realm, and to the churches committed to their
charge, all such rights and privileges as by law do or
shall appertain unto them or any of them?’

To which the King and Queen replied:
‘All this I promise to do.’

The foregoing oath is not that taken by Her Majesty Queen
Elizabeth II nor for that matter by His late Majesty King
George VI, her father.
The oath taken by Her Majesty Queen Elizabeth II in 1952
involved the Archbishop of Canterbury asking a number of
questions including:

‘Will you solemnly promise and swear to govern to
peoples of the United Kingdom, of Great Britain and
Northern Ireland, Canada, Australia, New Zealand, the
Union of South Africa, Pakistan and Ceylon, and of
your Possessions and other Territories to any of them
belonging or pertaining according to their respective
laws and customs?’ (Italics added.)

To which the Queen replied:
‘I solemnly promise so to do.’

And:
‘Will you to the utmost of your power maintain the
Laws of God and the true profession of the Gospel? ...’

To which the Queen replied:
‘All this I promise to do.’

Whilst this oath binds Her Majesty, it does not affect the law
of New South Wales. Furthermore the oath involves Her
Majesty undertaking the moral obligation to govern the
people of Australia according to the laws and customs, not of
England or the United Kingdom, but according to those of
Australia.
This argument also fails.”

26 The question whether the Coronation Oath, of itself, gave rise to legally
recognisable rights on the part of the Queen’s subjects had previously been
considered by the Victorian Court of Appeal in Little v State of Victoria



[1999] VSCA 113. It is sufficient to quote a brief passage from the joint
judgment of Winneke P and Charles and Batt JJA (at [16]) in order to
demonstrate the basic unsoundness of the plaintiff’s reliance on the
Coronation Oath:

“As we read them, the words of the oath are of such width
that it seems to us they could only import obligations,
carrying corresponding rights, if the State were to create
such obligations and rights in a specific enactment (cf
Simpson v Attorney-General of New Zealand [ Baigent’s case]
[1994] 3 NZLR 667 at 677, per Cooke P; and at 697-8 and
700-702 per Hardie Boys J, cf 704-6 per Gault J and 718 per
McKay J).”

27 Proposition 5 at paragraph [7] above is a restatement of proposition 4
and the part of proposition 1 concerning the applicability of s.80 of the
Constitution to the trial of an offence mentioned in s.273(3) of the
Bankruptcy Act. For reasons already stated, it is simply unsustainable.

28 I turn then to proposition 6. That proposition was given short shrift by
Hely J (at [3]) in Gargan v Commonwealth Bank of Australia (above):

“In my view, it is self-evident that s 80 of the Constitution has
no application to the hearing of a Creditor’s Petition under
the Bankruptcy Act 1966 (Cth), and the claim to a jury trial
by reference to s 80 of the Constitution should be rejected
out of hand.”

29 I entirely agree. Nothing more need be said about the matter, except, of
course, that this court has no jurisdiction to review or question a final order
of the Federal Court of Australia. That is of itself sufficient to dispose of the
third claim in the statement of claim. The reasons why this court may not
and will not question or review a final order of the Federal Court were
adverted to by me briefly in Jones v Daniel (2004) 12 BPR 22,145. Any
challenge to an order made by a single judge of the Federal Court must
proceed in the Federal Court itself (or ultimately in the High Court). This too
is something that the plaintiff already knew: see the decision of Holmes J in
Lohe v Gargan [2000] QSC 140 at [37], [48] and [52]. The third claim in
the statement of claim need not be considered further.

30 I am, as I have said, satisfied that none of the propositions for which the
plaintiff contends requires reconsideration of the conclusion stated at
paragraph [16] above. That, coupled with what I have said at paragraph [29]
about the inability of this court to question or review a final order made by
the Federal Court, means that none of the claims the plaintiff seeks to
advance by means of his statement of claim discloses any reasonable cause
of action and that the proceedings instituted by him are an abuse of
process. Many aspects of his submissions involve what Young CJ in Eq,
writing extra-judicially, has called “pseudo technical legal rubbish”: see
(2004) 78 ALJ at p.767. A number of the submissions have been made by
the plaintiff in other proceedings and rejected. There is a strong element of
perversity in his persisting with them.



31 As I have said, the second defendant seeks an order of summary
dismissal insofar as the proceedings affect it and the first defendant submits
to such order as the court may make, except as to costs. The gross
deficiencies in the plaintiff’s case are not, however, confined to aspects that
affect only the second defendant. They are of an all-pervasive character so
as to affect the totality of the claims. They therefore apply also to the
aspects concerning the first defendant. To the extent that there is a general
expectation that an application for any order for summary dismissal be an
application by all defendants (see, for example, Wickstead v Browne
(1992) 30 NSWLR 1), it is therefore an expectation that does not apply to a
case of this kind.

32 The appropriate outcome is accordingly an order pursuant to rule 13.4 of
the Uniform Civil Procedure Rules  that the proceedings be dismissed
generally as against both defendants named in the statement of claim.

33 In light of this outcome, it is unnecessary to deal with the plaintiff’s
notice of motion seeking, in the present proceedings, an order that “the
question of fact in this matter in federal jurisdiction be tried with a jury” –
beyond dismissing it as a formality consequent upon summary dismissal of
the proceedings as a whole.

34 I make the following orders:
1. Order pursuant to rule 13.4 of the Uniform Civil
Procedure Rules that the proceedings be dismissed
generally as against both defendants named in the
statement of claim.
2. Order that the plaintiff’s notice of motion filed on 19
October 2005 be dismissed.

35 The question of costs is reserved and each defendant is granted liberty
to apply in that respect.

**********

DISCLAIMER - Every effort has been made to comply with suppression orders or
statutory provisions prohibiting publication that may apply to this judgment or decision.
The onus remains on any person using material in the judgment or decision to ensure
that the intended use of that material does not breach any such order or provision.
Further enquiries may be directed to the Registry of the Court or Tribunal in which it was
generated.


