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IS THE CONSTITUTION A SOCIAL CONTRACT?

One of the more enduring features of our federal system is that of
judicial review of legislation. Most students of the federal system accept
that judicial review is needed to ensure that the different Parliaments and
governments of the federal system do not exceed their powers or invade
areas of jurisdiction which properly belong to one of the other federal
partners.

However, judicial review does more than simply prevent parties to the
federal system from invading one another's jurisdiction. It has another,
totally unrelated aspect. In the way in which it has traditionally operated,
it is used by individuals to protect their private rights, especially their
property rights, from government interference. In this it is seen as
essentially conservative and it lends a conservative flavour to the whole
federal system. However, because judicial review as presently constituted is
seen as an integral part of the federal system, its critics have also tended
to be critics of the federal system itself. On the other hand, many
supporters of the federalism who dislike the conservative implications of
orthodox judicial review have simply accepted the conservative bias of
judicial review as the price which we must pay for federation. This is not
necessarily the case. Judicial review does not have to be biased in favour
of private property. It may be possible to devise a form of judicial review
which can be used to maintain federalism but which cannot be used to
protect private interests.

The protection which judicial review confers on private rights is not a
necessary or even a chance by-product of a system which is designed to
maintain the federal balance. Instead, it is an inevitable result of the
ideological assumptions on which orthodox judicial review is based. Those
assumptions are completely unrelated to federalism and have nothing to say
about the proper relations between the Commonwealth and State
governments. Instead, they focus totally on the relationship between the
government and the people.

The Constitution has been traditionally interpreted as a grant of power
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from a higher authority to the government and Parliament of Australia! As
a consequence, it is seen as limiting the powers which the government and
Parliament may exercise over the people. The relationships between the
various institutions which make up the Australian political system are
accordingly seen as the result of the scope of the powers over the people
which each institution has been granted rather than as the result of any
duties which they owe each other or of any relationship between them.
Hence, the Commonwealth owes no duty to the States such as a duty not
to abuse its constitutional powers and nor do the States have any special
rights against the Commonwealth. Their relationships with each other is
simply a consequence of the limited nature of the powers which the
Commonwealth may exercise over the people. 2

The idea that the Constitution is a limited grant of power to the
government over the people and its corollary, the idea that the Constitution
primarily deals with the relations between people and government is not
consistent with the contents of the Constitution, which for the most part
deal with the relations between the various governments and institutions of
the Australian political system. In this article I shall argue that these ideas
have been imposed on the Constitution and distort our understanding of
the way the Constitution works. They distort provisions which, on their
face, deal with the relationship of institutions with each other into
provisions dealing with and limiting the powers these institutions may
exercise over the people.

Often in Australian Constitutional Law, the higher authority has been equated with the
British Parliament. However, for the purposes of the article, I have assumed that the higher
authority is the people. This is not inconsistent with Australian constitutional history,
because the people did approve the Constitution at referenda. I have confined myself to
considering the people as the source of constitutional authority because that is the most
powerful version of the grant of power theory. If the UK Parliament is seen as the source
of the grants of powers which the theory claims make up the Constitution, it could only
have the authority to grant such powers if it in some way represented the Australian
people. The role of the British Parliament was to guarantee legal continuity rather than
to confer powers on the Australian Parliament.

2 This view has not prevailed totally in Commonwealth-State relations where it has been
leavened by the federalist idea that the Commonwealth and States may possess rights
against each other. This federalist idea has given rise to immunities doctrines under which
the Commonwealth and the States have a degree of immunity from each other's laws.
These ideas were given great weight in the early years of federation, see eg D Emden v
Pedder (1904) 1 CLR 91 and the Railway Servants Case (1906) 4 CLR 488 and have since
been revived in cases such as the State Banking Case (1947) 74 CLR 31; The
Commonwealth v Cigamatic (1962) 108 CLR 372 and Queensland Electricity
Commissioners v The Commonwealth (1985) 61 ALR 1. Federalist ideas have also
influenced the law of standing, so that the States and the Commonwealth are allowed
standing to sue where the other party has exceeded its powers and invaded their sphere of
legislative competence; see the Union Label Case (1908) 6 CLR 469, 557-558 per Isaacs J;
Commonwealth v Queensland (1920) 29 CLR 1 at 12-13 per Isaacs and Rich JJ; Victoria
v Commonwealth (1935) 52 CLR 533, 556 per Gavan Duffy CJ, Evatt and McTiernan JJ;
Victoria v Commonwealth (The AAP Case) (1975) 7 ALR 277, 301-302, 314-316 and
330-331 per Barwick CJ, Gibbs and Mason JJ. However, it does prevail totally in other
areas such as relations between the Senate and the House of Representatives. For example,
s57, which establishes procedures for resolving deadlocks between the two houses, has been
held to confer a power to legislate which can only be exercised if the procedure is followed
correctly, rather than as conferring any rights or imposing any obligations on either house
vis-a-vis the other; Cormack v Cope (1975) 131 CLR 432 452-453, 464 and 473 per
Barwick CJ, Menzies and Mason JJ which was followed in PMA Case (1975) 7 ALR 1,
and Territorial Senators Case (1975) 7 ALR 159.
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This interpretation allows individuals to use the Constitution to protect
their private rights by challenging the power of the government to interfere
with such rights. The protection which this system gives is essentially
random and arbitrary. It is not designed to protect any fundamental human
rights but gives unsystematic protection to private rights. As a consequence,
it is extremely difficult to justify because normally, all private rights are
subject to legislative control. One of the major functions of the legislature
is to regulate private rights and a legislature would be pointless if it did not
have the power to do this. As it is impossible to exempt all private rights
from legislative controls it is unfair to exempt any unless there is a very
strong justification for doing so. I shall argue in this article that there is
no such justification for the protection to private rights which our
constitutional law gives.

The orthodox interpretation offers no convincing justification for the
immunities which it creates. The ideal on which it is based is that of the
rule of law, which requires that the executive government can only exercise
those powers which have been expressly conferred on it by law. The rule of
law commands wide support among lawyers and politicans as a way of
preventing tyranny or arbitrary government. However, the orthodox
interpretation extends it in a controversial way by applying it to the
legislature as well as to the executive. I shall argue that that extention can
only be justified if we deny what I have suggested is the norm; ie normally
all private rights are subject to legislative control. The orthodox approach
denies the norm by suggesting that anarchy or lack of government is the
norm and government is the exception, so that all of the powers of
government, including the powers of the legislature, need to be separately
justified. According to this view, each departure from the norm, that is
each exercise of power by the government or the legislature needs to be
justified and can only be justified if the government or the legislature has
been granted the specific authority to exercise that power.

This article argues that this view of the legislature's authority assumes
that it derives its power from some superior body which has the authority
to bind the people and has the right to delegate that authority to a
subordinate. Ultimately, the only body which has this authority is the
people itself. Hence, the idea of the rule of law which lies behind orthodox
constitutional law and which requires that the legislature only has authority
to exercise those powers which have been specifically conferred on it by law
assumes that the people are the ultimate source of legitimate power and
that the people are only bound by the powers which they themselves have
conferred on government.

This paper examines how orthodox constitutional law has built a
powerful ideology on the assumption that the people are the ultimate
source of all legitimate government power and criticizes that ideology.

That ideology offers a justification for judicial review, shapes the way in
which the power is actually exercised and masks the unfairness of the
protection which it gives to private rights. Ultimately that ideology is based
on social contract ideas. For like orthodox constitutional law, the social
contract assumes that anarchy is natural and government is abnormal and
hence in need of justification. The paper considers which version of the
social contract lies behind the orthodox interpretation and concludes that
it is one in which people contract to leave a completely asocial state of
nature in which they owe each other no duties and have no rights in order
to form a society. That version of the social contract best matches the
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assumptions of orthodox constitutional law. Like orthodox constitutional
law, it places great emphasis on ensuring that all government powers are
defined by law as a means of preventing tyranny. However, ultimately it
fails to provide any justification for the orthodox view because for reasons
which are dealt with in the paper, the parties to such a contract would opt
for a legislature of unlimited powers. This leads me to the conclusion that
no version of the social contract is capable of providing a coherent
justification for orthodox constitutional law. As social contract theory
shares more assumptions with the orthodox interpretation than does any
other form of political theory, it is probable that if the social contract
cannot justify the orthodox interpretation, no political theory can. If that
is the case, the premises of orthodox constitutional law must be incapable
of coherent justification and hence ought to be abandoned.

PART 1
ORTHODOX CONSTITUTIONAL LAW: THE CONSTITUTION AS A
GRANT OF POWERS AND JUDICIAL REVIEW

On its face, the Constitution is almost wholly concerned with the
institutions of government in Australia, dealing with the relations between
the Commonwealth and State governments and with the relations between
the various organs of the Commonwealth government and Parliament. Very
few of its provisions grant any rights or deal in any way at all with
relations between the governments and the people of Australia. Yet the
assumptions which are used to interpret the Constitution are all based on
the premise that the whole of the Constitution deals with the relationship
of the government to the people. The Constitution is interpreted as a grant
to government of power over the people. Almost every provision is
interpreted as either granting or limiting the powers which the various
governments of Australia may exercise.

The notion that the Constitution simply grants powers provides the basis
on which judicial review is built. The Constitution is not seen as giving rise
to causes of action, but individuals whose private rights are affected or
threatened by government action are allowed the right to challenge the
constitutional basis of that action in the courts. 3 This right has its basis in
the common law doctrine, central to Dicey's theory of the rule of law, that
the actions of government officials are not prima facie lawful but need to
be justified according to the ordinary law of the land.4 Hence, government
officials do not have any general licence to commit acts which would
amount to legal wrongs if committed by private individuals. If they do
commit such acts, they, and under the Constitution, s78 and the Judiciary
Act, s56, the government, are liable for those acts unless they can point to
some legislation which specifically authorises those acts and which is
constitutionally valid.

Therefore, individuals who face government action which interferes with
their private interests may force the government to produce a legal

3 McClintock v Commonwealth (1947) 75 CLR 1, 19 per Latham CJ; James v The
Commonwealth (1939) 62 CLR 339, 361-362 per Dixon J; Yates v Vegetable Seeds
Committee (l945) 72 CLR 37, 64 per Latham CJ.

4 Dicey's theory, which he elaborated in An Introduction to the Study of the Law of the
Constitution (lOth ed 1959) London MacMillan ch iv-xiv, differed to the extent that it was
only intended to apply to the executive and assumed a supreme legislature of unlimited
power.
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justification for that action in court. To force the government to produce
that justification, they may wait until the government takes action against
them or they may seek to pre-empt the government by challenging any
threat of action against them which the government may make. Government
action against an individual usually takes one of two forms: executive
action to enforce the law or a prosecution for a breach of the law. If the
executive acts to enforce the law against an individual, the individual may
challenge the executive's action by bringing a civil suit, usually in tort, for
damages. In its defence, the government will be forced to cite the legislation
which it claims authorised the action in question. Once that legislation is
produced, the individual is free to challenge the government's defence by
challenging the constitutional validity of the legislation.5 If the individual
is prosecuted for a breach of the law, he or she is able to raise the
constitutional issue in a slightly more direct way. In his or her defence, he
or she simply challenges the constitutional validity of the law. If he or she
succeeds, and shows that the law is invalid, he in effect shows that the
offence with which he or she is charged does not exist.6 Finally, an
individual who is threatened with prosecution or executive action to enforce
the law may pre-empt the government's action by seeking a declaration that
such action would be unlawful. This form of action allows the individual
who is materially interested to mount a direct challenge to the
constitutional validity of legislation, because to succeed in showing that the
government's action in unlawful, he or she must show that the legislation
on which the government is relying in unconstitutionaL7 Because it allows
the individual to mount a direct challenge to the validity of legislation
before he has been interfered with in any way, the action for the declaration
has become the most popular method of raising constitutional issues. 8

Judicial review at the suit of individuals who wish to challenge the
government's authority to interfere with their private rights is not logically
entailed by the idea that the Constitution simply consists of grants of
power to government and to the legislature. There is no reason why the
legislature, and not the courts, should not be regarded as the
constitutionally appointed interpreter of the scope of those powers. It is as
logical to regard the function of determining the scope of grants of
legislative power as a part of the legislative process and as properly
exercised by the institution which is entrusted with the task of making the
law as it is to regard it as a part of judicial power which ought to be
exercised by the institutions which interpret and apply the law, the courts.
This argument was not lost on Hamilton who dealt with it in The
Federalist. 9 He attacked it by arguing that the courts, not the legislature,
should interpret the scope of constitutional powers because the courts were
the least dangerous branch. Unlike the legislature, which could claim to
represent the popular will, or the executive, which had the force of the
government at its command, the courts could only appeal to reason. Their
decisions were only likely to be accepted to the extent that they could

5 ODS Taylor 'Standing to challenge the constitutionality of Legislation' in Stein (ed) Locus
Standi (Sydney, 1979) analyses this method of raising constitutional points in more detail,
149-155.

6 For a more detailed analysis see ibid 148-9.
7 For a more detailed analysis of the use of the declaration in constitutional law, see ibid

155-70.
8 Ibid 155.
9 The Federalist (London, 1911) No 78, 395-398.
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persuade the other branches of government that the decisions were
reasonable!°

Hamilton also suggested a second argument, which was relied on at
greater length by Marshall CJ in the seminal case of Marbury v Madison!!
Opponents of judicial review had argued that to allow the courts to
invalidate legislation on constitutional grounds would give the courts
supremacy over the other organs of government and in particular, over the
legislature. Hamilton denied the claim and argued that as the courts would
be bound by the Constitution, judicial review would not give the courts
supremacy, but would guarantee the supremacy of the Constitution! 2 The
basic premise of Hamilton's argument was that the Constitution is a form
of superior or supreme law and that therefore it should be enforced by the
courts!3

This idea was elaborated by Marshall CJ in Marbury v Madison. In
support of judicial review he argued that if the courts did not enforce the
Constitution, they would be refusing to recognize its status as supreme law.
To recognize it as fundamental or supreme law, the courts had to treat it
as ordinary law and to apply it to any cases to which it was relevant. If
the courts refused to apply the Constitution and instead applied legislation
which was inconsistent with it, they would be preferring a subordinate law,
a law of the legislature, to the Constitution, which was the law which
authorised the legislature to make laws. Marshall CJ argued that such a
result could not be accepted!4

Those arguments are not decisive. Even if the Constitution is viewed as
fundamental law, there is no good reason why that law must be seen as
addressed to the courts rather than simply to the legislature. Not all laws
are addressed to or enforceable by courts. For example, the British law
relating to the privileges and procedures of the British Parliament, although
it is of course recognized by the courts, is enforced by that Parliament
alone. There is no reason why the Constitution should not be seen as a law
to be enforced by Parliament alone, rather than by the courts. Probably the
major consideration which has led to the acceptance of judicial review is
a practical consideration which has nothing to do with the arguments of
Hamilton and Marshall CJ or even with the theory that the Constitution
is a grant of power to the government. Our Constitution establishes a
federation and limits the powers of the Federal Parliament in order to
ensure a significant role for the States. If the federal Parliament had the
right to determine the scope of its own powers, it would probably interpret
those powers so broadly that the role and even the existence of the States
would be threatened. To protect the States it was necessary to give an
independent authority, the courts, the power to interpret the scope of
federal powers.

Although the arguments of Hamilton and Marshall CJ may not have
been decisive in ensuring the acceptance of judicial review, they cannot be
ignored because they have shaped the form which judicial review took.
Combined with the notion that the Constitution is a grant of powers over
the people, they have ensured that judicial review has the basic effect of

10 Ibid 395-396.
11 (1803) 5 US 127, 2 L Ed 60.
12 Supra n 9, 397.
13 Ibid.
14 (1803) 5 US 127, 176-178; 2 L Ed 60, 73-74.
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protecting some private interests from government interference. Together, the
assumption that the Constitution consists of grants of power coupled with
the assumption that it is an ordinary law, albeit fundamental, which is to
be enforced by the ordinary courts in the ordinary way have provided the
ideological supports for using the Constitution to protect private rights.

The ideology provides a coherent theory of the nature of the
Constitution, of government under a Constitution and of the role of
judicial review. The basic ideal to which this justification appeals is that of
government under law. It sees the Constitution as an attempt to create a
government of laws and not of men. The Constitution is seen as creating
a government of laws because it is interpreted as legally defining and
limiting all the powers which the government can exercise. To be lawful, any
and every exercise of government power must be authorised by the
Constitution, which is itself viewed as a fundamental law.

The justification for judicial review which this ideology provides is strong
because, firstly, the ideology locks into a powerful political theory with
strong liberal and democratic overtones, that of the social contract, and,
secondly, it can be elaborated to present judicial review both as a normal
function of the court and to explain the basis of the court's authority to
engage in the highly controversial political function of policing the powers
of the other organs of government.

The ideology of judicial review locks into social contract theory in the
justification which it gives for treating the Constitution as fundamental law.
According to this ideology, the Constitution is fundamental law because it
consists of a formal grant of power from the people to government. On this
view, the people are the ultimate legislator, the source of all legal authority.
The fundamental law, the Constitution, obtains its validity from their
consent. All valid laws and all valid official actions derive their legitimacy
from the Constitution and through it, from the people. In other words, the
Constitution is law because it is a social contract in which the people
consent to government exercising certain powers. It is an actual literal
embodiment of the social contract ideal that legitimate political power can
only be derived from the people, who must willingly grant power over
themselves to government and who must have consented to every power
which a government can exercise before a government can be counted as
legitimate.

The ideology not only locks into the social contract, but also provides
a justification for some of the more controversial features of judicial review
itself. For people who are committed to the idea of democracy, judicial
review is difficult to justify. There appears to be no obvious justification
which is consistent with democratic theory for allowing courts to invalidate
legislation. The legislature is responsible to the people and for democrats
embodies the popular will. On the other hand, courts are not politically
responsible to the people and indeed are deliberately insulated from popular
pressure. It appears to be a denial of democracy to allow them to overrule
legislation.

This denial of democracy appears doubly serious when the topics dealt
with by the courts when exercising judicial review are considered. These
topics differ from those considered by courts in ordinary litigation in that
they can involve the great political questions of the day. For example, in
Australia the High Court has had to consider issues such as whether the
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federal government had the power to nationalise the banks15 and has the
Communist Party16 and more recently has had to decide on the structure
of the national Parliament itself! 7 Democrats find it hard to accept that
such great issues should be decided by an unrepresentative court rather than
by a popularly elected legislature. The problem is compounded by the fact
that the courts do not appear to have any clear legal standards to guide
them when exercising judicial review. The Constitution is drafted in broad
terms and as a result its language does not give clear answers to most
problems. Hence when exercising constitutional review the Courts appear to
be exercising a broad policy making power rather than implementing the
law.

These criticisms do not make it impossible to defend all types of judicial
review. Even many democrats are prepared to accept that it is proper and
indeed necessary that the Courts adjudicate on questions of fundamental
human rights. If individuals have fundamental rights which the majority
are not entitled to take away, there is good reason for establishing an
independent body, such as a court, which is insulated from political
pressures, to protect those rights from interference by the people.

However, it is more difficult to defend judicial review where, as under the
Australian Constitution, fundamental rights are not at issue. The orthodox
ideology of judicial review offers a number of arguments to justify judicial
review. The first, most important, aims to reconcile constitutional review
with democracy. As noted above, the orthodox theory equates the
Constitution with the social contract and views the Constitution as a grant
of limited power from the people to the government.

This suggests that democracy requires that the Constitution should be
treated as superior law because it was adopted directly by the people
themselves, whereas ordinary legislation is only adopted by the people's
representatives. In other words, the Constitution has a superior status
because it is direct legislation, the result of an exercise in participatory
democracy, whereas ordinary legislation is merely the result of indirect or
representative democracy. Therefore, it may seem that, far from being
inconsistent with democracy, judicial review is required by democracy.

This argument is traditionally supported by two others. The first claims
that, in invalidating unconstitutional laws, the court is simply acting
normally in that it is merely carrying out its normal function of applying
the ordinary law of the land to the cases before it. The second is more
fundamental and aims to protect the courts from the charges that judicial
review involves policy making of a fundamental sort and that the courts do
not have any authority to perform such a fundamental policy making role.
The justification challenges the charge that judicial review involves
unauthorised policy making at all. It argues that the Constitution itself
contains all the policy decisions which have to be taken and that the court's
role is simply to apply decisions which have already been taken.

-This view of the role of the courts both strengthens and is strengthened

15 The Bank Nationalisation Case (1948) 76 CLR 1, on appeal to the Privy Council (1949)
79 CLR 497.

16 The Communist Party Case (1951) 83 CLR 1.
17 Attorney-General for the Commonwealth (ex rei McKinley) v The Commonwealth (1975)

135 CLR 1, and WA v The Commonwealth (1975) 7 ALR 159 (The First Territorial
Senators Case) and Queensland v The Commonwealth (1977) 139 CLR 585 (Second
Territorial Senators Case).
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by the idea that the Constitution simply grants power. The idea that the
Constitution simply grants power has been developed in a way which
emphasises that the courts are declaring the law, not making policy in
constitutional law cases. Traditionally, the Constitution is seen not only as
a grant of power but as the sole source of the government's power. As Van
Den Heever, JA stated in Minister for the Interior v Harris:

'. . . in other words, a check was put upon legislative power in
favour of the individual.

How it can be contended that since the Imperial abdication
of Great Britain that check has become weakened, I cannot
grasp. That contention assumes that as soon as the policeman
is round the corner there is no law. In this connection the fact
that our constitution is the creature of the British Parliament
seems to me a fortuitous circumstance which is quite
irrelevant; so too is the fact that we have a written
constitution. I would have been of the same opinion if it had
been framed by a constituent assembly of the people, made by
Solon or extracted from the laws of Hammurabi. It seems to
me immaterial whether one adheres to the mandatory theory
of legislative power or any other. The fact remains that the
South Africa Act is our constitution and apart from that
constitution there are no organs of state and no powers. If
you will, call the cohesive force what Jellinek used to term di
normirende Kraft des Factischen. Neither the people nor any
other constituent authority has conferred upon parliament as
ordinarily constituted the power to alter the Cape franchise.
In fact such power has been withheld. Parliament as
ordinarily constituted has not as yet effectively and finally
assumed such power in a revolution, nor has Parliament
functioning unicamerally with the requisite majority conferred
such power. There is no other conceivable source of such
power; consequently it does not exist. If nevertheless
Parliament as ordinarily constituted assumes the power to
alter the Cape franchise, its act would have no greater validity
than if the City Council of Bloemfontein had presumed to do
SO~18

Therefore, any attempt by the government to act unconstitutionally fails
completely. By definition, an unconstitutional law is a law which a
parliament has no power to enact. Legally, such a law does not exist. It is
a nullity which can have no effects on anyone's legal position. The law
remains as it was before such a law was enacted.

As an invalid law does not exist a court which declares· such a law invalid
is not doing anything to change the law or to alter anyone's legal position.
The court does not have to strike the law down because legally it does not
exist. The court's help is not even needed. Individuals are perfectly free to
ignore invalid laws and to act as if they did not exist!9

As courts do not act to change the law in any way when they declare
a law invalid, the power to declare a law invalid could not be a policy-

18 [1952] 4 SA 769, 791.
19 See the comments of Dixon J in James v The Commonwealth (1939) 62 CLR 339, 361-362

and those of Latham CJ in Riverina Transport v Victoria (1937) 57 CLR 327, 341-342.
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making power. As no changes are made to the law, whatever the court's
decision, no new policy is developed or implemented. The only policies
which are applied are those which already exist in the Constitution and
which have already operated either to validate or invalidate the law in
question. The court's role is limited to declaring what the effects of those
policies are. It performs this task as part of its normal function of applying
existing law to the cases which come before it. As it is not making any
policies, but is simply enforcing existing law, the court's role is perfectly
consistent with democracy.

These arguments form a coherent ideology which have done more to
shape judicial review than any other factors. Courts still act, when
invalidating legislation, as if they are simply declaring that a purported law
never had any legal effects because it fell outside the powers which the
Constitution granted to the government. There have been challenges to this
ideology. Parts are now largely discredited. However, its hold on judges,
even on those who know that it does not provide an accurate picture of
their role, is remarkable. Most judges still talk of unconstitutional
legislation as invalid from the moment it was enacted, rather than
invalidated by the court, as if the judges' role was simply to declare the
existing legal position rather than to decide what the law ought to be.

The role of judicial review in protecting some private rights has also
come under attack. It has become widely recognized that there is no good
reason for allowing individuals to use the Constitution to protect their own
private interests from government. However, the critics have not
concentrated on the unfairness of allowing some private rights but not
others to be protected from government interference in this way but on the
unfairness of only allowing people whose private rights have been affected
to challenge the validity of legislation. Hence, there is a growing tendency
to argue that in some circumstances at least, any individual ought to be
allowed to challenge the constitutionality of government actions. 20

However, these criticisms have remained partial and the traditional
ideology remains as the basis for judicial review because no coherent
alternative has been presented. Without an alternative, there appears to be
little option but to retain the current orthodoxy, especially in a federation
where some sort of judicial review appears to be necessary in order to stop
the various governments taking over each other's functions.

The' Effects of The Orthodox Interpretation of The Constitution

The orthodox approach has had a pervasive effect on the Constitution.
It systematically distorts the meaning of the Constitution and transforms
provisions which govern the relations between the various governments or

20 Thorson's Case (1974) 43 DR (3d) 1, is a good example of this tendency. In other
jurisdictions both in administrative and constitutional law, there have been similar moves
to expand standing to individuals who have no material interest; eg in the United States,
Flast v Cohen 392 US 83; 20 L Ed 2d 97 (1968), Sierra Club v Morton 405 US 727; 31
L Ed 2d 636 (1972); United Kingdom, R v Commissioner of Police; Ex parte Blackburn
[1968] 2 QB 118. Attorney General ex rei McWhirter v Independent Broadcasting Authority
[1973] QB 629, and R v Commissioner of Police; Ex parte Blackburn (No 3) [1973] QB
241. (This trend may have been brought to a halt by Gouriet v Union of Post Office
Workers [1977] 3 All ER 70). Australian Courts have so far resisted pressures to adopt such
an approach; Australian Conservation Foundation v The Commonwealth (1980) 146 CLR
493.
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institutions of government into prOVISIons which define the powers which
they may exercise over the people, and which set out how those powers are
to be exercised. Two examples will illustrate the point.

1 Section 57

Section 57 is designed to resolve deadlocks between the Senate and the
House of Representatives. It provides for a joint sitting of both houses to
resolve deadlocks if after a dissolution of both houses and an election, the
deadlock remains. In three cases in the mid-seventies, a majority of the
High Court held that the provision gave rise to justiciable issues.21 The
majority judgments simply applied the orthodox approach to the provision
and assumed that it granted a limited power to Parliament to legislate by
means of a unicameral procedure provided that certain conditions were met.
In the most important of these cases, Victoria v Commonwealth,22 the
majority held that if any of the conditions were not met, Parliament had
failed to exercise the power which had been granted to it and the resulting
legislation was invalid.

The most striking feature of the majority judgments in the three cases
is the a priori nature of the reasoning. Section 57 is assumed to be a grant
of power to the Parliament. No attempt was made to analyse the terms of
the provision itself to see if that assumption was correct. Instead, the
majority's reasoning focused on determining whether it was a grant which
the courts should enforce or one which Parliament ought to be left free to
apply to itself. Hence, the reasoning of the majority was so broad that it
applied equally to almost every other provision dealing with the procedure
of parliament or indeed to most other provisions of the Constitution. The
unique nature of s57 was ignored. 23

Similarly, the majority simply assumed that the people are not bound by
any law which was enacted under s57 unless all the conditions which are
prescribed by that section were complied with. It is not surprising that they
did not consider this issue separately because it is entailed by the
assumption that s57 is a grant of a power which can only be exercised in
accordance with the procedures which the section lays down. However, it is
not obvious that individuals should not be bound by any legislation which
was enacted under s57, but which did not comply with all the procedures
laid down by that section. As Jacobs J pointed out in the Territorial
Senators Case24 the procedure gives the people an opportunity to express
their views by means of an election. He argued that this ought to be
regarded as curing all formal defects in the procedure. 25 This is a strong
argument. Section 57 is designed to resolve disputes between the two houses
of Parliament. It allows disputes to be resolved by a joint sitting of both
houses. A joint sitting can only be called if the dispute continues after a
general election for both houses. The prospect of a joint sitting is likely to

21 Cormack v Cope (1974) 131 CLR 432; Victoria v Commonwealth (the PMA Case) (1975)
7 ALR 1 and WA v The Commonwealth (The First Territorial Senators Case) (1975) 7
ALR 159.

22 The PMA Case (1975) 7 ALR 1.
23 See for example, the judgments of Barwick CJ, Menzies, Gibbs, Stephen & Mason JJ in

Cormack v Cope (1974) 131 CLR 452-453, 463-464, 466, 472 & 473, respectively, and of
Barwick CJ, Gibbs, Stephen & Mason JJ in the PMA Case (1975) 7 ALR 1, 10-12, 46-48,
61 & 61-62 respectively.

24 WA v The Commonwealth (1975) 7 ALR 159.
25 Ibid 211.



260 STOKES, CONSTITUTION - A SOCIAL CONTRACT?

be in issue at the election. If the people re-elect the government, they must
be taken to have endorsed the use of a joint sitting to resolve the dispute
between the two houses if it continues after the election. As the people
have endorsed the joint sitting there is a strong argument for not
invalidating it simply because not all of the procedures have been complied
with. The position would be different if s57 imposed absolute limits on a
government's power, such as those imposed by s92. A government cannot
evade an absolute limit on its powers simply by asking the people to
endorse its actions. To avoid an absolute limitation, it must amend the
Constitution.

However, s57 does not impose absolute limits. It simply lays down a
procedure for exercising a power. That procedure allows the people to
express their opinion on the issues by means of a general election for both
houses. As long as that election is held fairly the people have little of
which to complain. From their view point, holding the elections could be
regarded as substantial compliance with the provision. It could be argued
that it would be wrong to allow one individual to upset the verdict of the
people on the government's use of the procedure by challenging the
resulting legislation especially when the aim of that individual is likely to
be to protect his private interests rather than to vindicate any major
constitutional interest.

2. Section 51 and the Limits on Commonwealth Powers26

Section 51 is one of the most important provisions of the Constitution
in that it is central to the division of powers between the Commonwealth
and the States. In order to establish a federal system, the Constitution
divides up powers between the Commonwealth and the States. It achieves
this aim by giving the Commonwealth Parliament a list of specific
enumerated powers and leaving the States with the residue. Section 51 lists
most of the powers of the Commonwealth. The powers listed in s51 are all
concurrent, ie they can be exercised by the States as well. 27 Section 109
deals with inconsistencies, providing that in cases of inconsistency,
Commonwealth law shall prevail and the State law shall be invalid to the
extent of the inconsistency.

Section 51 is of major concern to the Commonwealth and especially to
the States because by granting the Commonwealth certain specific legislative
powers it limits the Commonwealth to those powers and hence guarantees
the States certain areas of competence. However, the orthodox approach to
constitutional interpretation ignores the special nature of the State's interest
in the section by treating it simply as a limited grant to the Commonwealth
of certain law making powers over the people. On this view, if the
Commonwealth exceeds its powers, the resulting law is a nullity and may
be challenged by any individual or State which has sufficient interest to do
SO.28 At best this theory treats the interests of the States in the limits on
power imposed by s51 as no more important than those of individuals. 29

26 The arguments in this part are set out at greater length in my article, 'Federalism,
Responsible Government and the Protection of Private Rights: A New Interpretation of the
Limits on the Legislative Power of the Commonwealth' (1985) 16 FLR 135.

27 There are some exclusive Commonwealth powers. Most of these are listed in s52. Others
are scattered throughout the Constitution; eg ss90 & 114.

28 The notion of invalidity has been discussed above, nn 3-8.
29 Applied strictly, it gives no standing to a State to sue to protect its constitutional interests,

because they cannot be equate with material interests which the law normally protects;
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This cannot be justified because the interests of the States in the limits
imposed by s51 are far greater than those of individuals. Those limits are
designed to reserve an area of competence to the States. If the limits did
not exist, the States would have no constitutionally guaranteed jurisdiction
from which the Commonwealth could not exclude them. Therefore, s51 is
a major guarantee of the States' autonomy.

Individuals do not have such a vital interest in the limits imposed by s51.
Section 51 is not designed to protect any basic individual rights and apart
from placirum xxxi which requires the Commonwealth to provide just terms
whenever it acquires private property, does not do so. The federal balance
which the section helps to establish also should not be seen as designed to
guarantee individual rights of a type which would warrant the conclusion
that individuals have a fundamental interest in maintaining that balance.
Federalism can be used in order to guarantee basic individual rights such
as liberty or a right to participate in government. In a federal system which
was established with the basic aim of protecting these rights, individuals
may well have an interest in the federal balance. However, nothing about
the Australian federal system suggests that it was established with these
aims in mind. Instead, the aim seems to have been to establish a degree of
economic and political unity among a group of communities which had a
sufficient sense of their separate identities to wish to retain a considerable
degree of autonomy.

If individuals have no real interest in the balance of power established by
s51, there is no other good reason for allowing them to enforce it. The
federal balance will receive adequate protection as long as States are able
to enforce the limits on Commonwealth powers. No further protection can
be gained by allowing individuals to sue. In fact, allowing individuals to sue
has the paradoxical effect of limiting the autonomy of the States. If a State
wishes to challenge a Commonwealth law, it is the obvious party to do so.
It is pointless to allow individuals to raise the same issues. If a State does
not wish to challenge the Commonwealth law, there may appear to be some
grounds for allowing individuals to do so. However, these grounds are not
strong. States are politically responsible entities. If a State wishes to
acquiesce in a Commonwealth law which exceeds the Commonwealth's
powers, there is no good reason for stopping it from doing so. The decision
to challenge or to acquiesce is a political decision for which State
governments can be held politically responsible. Individuals should not be

29 cont see Massachusetts v Mellon 262 US 447 at 482-486; 67 L Ed 1078, 1083-1084
(1922). In Australia, the effects of this doctrine have been mitigated by allowing standing
to the Attorney-General of a State to protect the private rights of the citizens of the State
from invasion, which is a fiction, (see A-G for NSW (Ex rei Tooth and Co Ltd and
Others) v The Registrar for Trademarks (Commonwealth) (1908) 6 CLR 469, 499 & 553
per Griffith CJ & O'Connor J and the Pharmaceutical Benefits Case (1945) 71 CLR 237,
272-273 per Dixon J and by allowing a State standing to sue in its own right; supra n 2.
The doctrine also has a substantive side. Its substantive side leads to the view, expressed
most strongly in the Engineers' Case (Amalgamated Society of Engineers v Adelaide
Steamship Co (1920) 28 CLR 129) that Commonwealth powers are to be interpreted
broadly and are not to be limited out of fear that they may be used to damage the
interests of the States because the people, through elections, can remedy any abuse of
power. This approach totally deprives the States of any legal or political remedy against
attempts to invade their sphere of competence and leaves their interests out of account.
Instead, it treats all abuse of power by the Commonwealth as a wrong against the people,
who may remedy it either through legal or political action. These ideas still form the basis
of constitutional interpretation in Australia; see Tasmania v The Commonwealth (1983) 158
CLR 1.
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allowed to pre-empt those decisions by bringing an action in their own
name. To allow individuals to do this closes off an option which otherwise
would be open to the States and accordingly reduces the States' autonomy.
There is no justification for this apart from the dogma that if the
Commonwealth exceeds its legislative powers, the resulting law is invalid
from the moment that it was enacted.

PART 2
A CRITIQUE OF THE CONSTITUTION AS A GRANT OF POWER TO
THE GOVERNMENT: THE CONSTITUTION AND PRIVATE RIGHTS

The above analysis suggests that interpreting the Constitution as a grant
of powers systematically distorts its meaning in ways which give protection
to some private interests. It is difficult to justify this protection. Few
attempts have been made perhaps because the orthodox approach to
judicial review is now so strongly entrenched that it is regarded as a
necessary corollary of federalism. Its critics therefore tend to be critics of
federalism as well and do not usually regard the two as severable. In
particular no-one has suggested that there could be a form of judicial
review which was tailored to meet the needs of a federal system and which
did not protect private rights. Yet such a form of judicial review could be
developed.

When the orthodox approach to judicial review is examined more closely,
it is clear that it is not a necessary corollary of federalism. Instead, it is
based on the idea that the Constitution is a grant of limited power over
the people to the government. This idea is much more akin to the social
contract ideal that the only legitimate authority is that which the people
have conferred on the government than to the federal ideal, which assumes
an agreement between a number of existing political units to form a central
government without dissolving themselves.

Nor can the orthodox approach simply be regarded as a method of
enforcing constitutions which is neutral as between different interpretations
of the Constitution. It is often presented in this way and applied to all the
provisions of a constitution regardless of their meaning. Certainly the
orthodox approach can be used to enforce a constitution. It does provide
incentives which may discourage unconstitutional behaviour. For example a
constitution may prohibit the upper house from introducing money bills or
may forbid the lower house to tack ordinary legislation onto money bills.
If any money bill which originates in the upper house or has other matters
tacked on to it is treated as of no legal effect, that certainly may discourage
the upper house from introducing money bills and may discourage the
lower house from tacking other matters onto money bills. Similarly, if any
Commonwealth legislation which goes beyond the limits of the powers
which have been granted to it is of no legal effect, the States will be
effectively protected from Commonwealth attempts to usurp their powers.

However, this method of enforcement is not neutral and as a result
should not be used in all cases. It entails treating the provisions to which
it is applied either as limited grants of power over the people or as
procedures which must be followed before those powers can be exercised.
As a result, it always operates to protect private rights. For example, if
applied to provisions setting down procedures to be followed with respect
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to tax bills it will enable everyone to refuse to pay any tax which was not
enacted in accordance with the correct procedure. If applied to the limits
on Commonwealth powers, it will, as argued above, empower individuals
who are materially affected to ignore or challenge any legislation which
falls outside the powers which have been granted to the Commonwealth.
Hence, it is logical to apply this method of enforcement to provisions
which were intended to be grants of power and which were intended to
protect private rights from certain types of government interference but not
to any other provisions.

Provisions which were not designed to protect individual interests may be
enforced in other ways. For example, provisions which enjoin the upper
house from introducing money bills or the lower house from tacking and
which were not designed to give individuals the right to ignore any tax
measure which was not passed in accordance with the procedures they lay
down may have been intended to impose duties on the respective House of
Parliament. These duties could be enforced by the courts at the suit of the
House which had been wronged or they could be left to the wronged
House to enforce itself by rejecting the offending legislation. Similarly, s51,
if it is interpreted as protecting the States rather than limiting
Commonwealth power over the people, could be enforced by giving each
State a legal right to enforce the provisions which it contains.

Methods of enforcement which do not entail treating provisions as
limited grants of power can be devised for each provision. Before we are
justified in adopting the orthodox approach as a means of enforcing any
provision of the Constitution, we must decide whether that provision was
designed to protect private rights by limiting the powers of government. If
we decide that the provision was not designed to protect private rights,
there is no justification for enforcing it in a way which gives private rights
some protection.

Hence it is clear that there is no necessity for an approach such as the
orthodox approach which assumes a priori that almost every provision of
the Constitution is designed to give some protection to private rights by
limiting the powers of government. Indeed, it is difficult to justify
interpreting all but a few constitutional provisions in this way because it is
difficult to justify protecting private rights which are not fundamental or
basic rights from legislation. Most private rights are not fundamental or
basic rights but are property rights. The protection which the orthodox
approach gives to these private rights is random and unprincipled. There is
no attempt to limit the protection to those cases in which the private right
is a basic and fundamental one or in which the government interference is
especially arbitrary and unfair. Instead, the protection is meted out in a way
which ignores all questions about the merits of the case. All private rights,
regardless of how important or trivial they are, are protected from
government interference, whether or not that interference is reasonable or
arbitrary, if the justification for that interference is legislation which falls
outside the powers conferred by the Constitution on the parliament which
enacted it. Therefore, in any particular case, whether or not a private right
is protected is not determined by looking at the nature and importance of
the right in question or at the reasonableness of the government's actions,
but by considering totally unrelated issues, the subject matter of the
legislation which authorised the government to interfere with that particular
right or the procedure which was used to enact that legislation.

This approach gives some individuals a privilege of being able to
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challenge some types of interference by the legislature with their private
rights. In doing so, it reverses the normal relationship between individuals
and the legislature. Normally individuals are bound by legislation which
affects their private interests. Private rights, especially property rights are a
privilege which is allowed to individuals by the law. Property rights are not
natural rights which could exist outside a legal system, but are conventional
rights which owe their existence to the law which creates them. 30 As private
property rights were created by society through the institution of law,
society retains an unlimited power to use the law to regulate them. That
power is normally vested in the legislature. One of the basic functions of
the legislature is to control private property rights in the public interest.
This power is of such fundamental importance that a legislature which did
not possess it would be able to do little. It would not be able to tax,
regulate land use, enforce contracts or punish for theft. Hence there would
be no point in having a legislature or indeed a government at all if the
legislature could not regulate property rights. Hence a society which did not
have a legislature capable of regulating private rights would hardly be a
society at all, but would be in a state of individualistic anarchy.

Unless we decide to abandon the regulation of private rights and return
to a state of anarchy, it is unfair to give anyone the privilege of being able
to challenge interferences by the legislature with their private rights unless
there is a very strong justification for doing so. The justification must be
strong because to exempt some private interests from control by the
legislature conflicts with the normal standards which a fair system for
regulating private rights must meet. To be fair, a system for controlling
private rights in the public interest needs to meet two criteria. Firstly, it
must subject all private rights equally to legislative control. Secondly, it
must embody a fair procedure for deciding which private interests are to be
controlled and the extent of the controls which are to be imposed on them.
In order to meet these criteria the task of regulating private rights is usually
entrusted to a demoractically elected legislature.

The system is considered to be fair if the legislature's power applies
equally to all people and all private interests. As an immunity from
legislation could not be extended to all persons or to all private interests
without destroying the raison d'elre of the legislature, it is only fair that it
should be extended to none. To ensure that the legislature's procedures are
fair, and that everyone has a voice in the regulation of his own interests,
the legislature ought to be democratically elected and politically responsible
to the people, the owners of the interests which it has the responsibility of
controlling. If the people disagree with the controls which it imposes, they
ought to be free to reject those controls by electing a new legislature which
will remove them.

The approach to judicial review which is based on the assumption that
the Constitution is a limited grant of powers to the government does not
provide a strong justification for exempting some private rights from some

30 See Hume, Treatise on Human Nature Book III, Part III, Section III and Atiyah, The Rise
and Fall of Freedom of Contract (1979), Clarendon Press, Oxford) ppl02-112. In adopting
this view I am rejecting the claim made by Locke in The Second Treatise on Government,
and Nozick in Anarchy State and Utopia (1974, Oxford, Blackwell) that there is a natural
right to private property. That view does not appear to me to be defensible because neither
Locke nor Nozick have been able to develop an adequate theory of how property can be
acquired in the state of nature. Their theories also do not seem able to account for
intangible forms of property such as superannuation rights.
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legislative controls. As a result, it leads to unfairness in the system for
regulating private rights. It leads fo unfairness firstly, by taking some of the
power to make decisions about the regulation of private rights from the
legislature and giving it to persons or institutions which are neither
democratically elected nor politically responsible. It does this by giving
individuals the power to claim protection for their private rights and vesting
the power to determine whether the protection should be granted to the
High Court. Secondly, it violates the principle that the private rights of
everyone should be equally subject to legislative control by exempting some
private rights from some controls.

This protection is limited because very few, if any, private interests are
exempted from all controls. Usually, constitutional decisions do no more
than consider whether a particular interest can be subjected to the controls
in the specific piece of legislation which the court is considering. It is
unusual for the Court to consider either whether the interest is exempt
from similar controls enacted by a different legislature or whether it is
exempt from other legislation enacted by the same legislature.

Often if legislation, especially Commonwealth legislation is invalidated, it
may be possible for the States to regulate the interests concerned. Hence,
the protection granted by the decision of the Court is usually protection
from the law of one government, usually that of the Commonwealth and
not from all law. However, although it is limited in these ways, the
protection which can be granted may still be very valuable.

The departures from principles to which these doctrines lead are
fundamental. Obviously, an individual who decides to seek to have his
interests exempted from legislative control is not politically responsible for
that decision. He is responsible to no-one but himself and is entitled to and
usually does act out of self-interest. Besides, the institution to which the
individual applies for the exemption is a court and is not democratically
elected or politically responsible to the people. Indeed, it is set up in ways
which are designed to insulate it from popular pressures and from most
other forms of political control.

A decision by the court that a particular interest is immune from the
legislature controls in question also violates the principle that all of the
private interests of every person should be equally subject to legislative
control. It does not violate that principle merely because it treats the
interest to which the protection was given differently from other private
interests. Legislatures often do that and are entitled to treat different
interests differently. It departs from the principle in that it permanently
insulates the interest from the controls in question because the decision
entails that the legislature has no power to impose controls of that type.
For example, a decision of the High Court that the Commonwealth
Parliament has no power to regulate residential tenancies permanently
exempts that type of property interest from Commonwealth controls of the
type in question. Legislatures normally do not have the power to adopt
unchangeable policies or to grant certain interests permanent exemption
from their control. This type of power is not usually granted because to
give one private interest or view of the public interest a special protected
status is not consistent with the basic function of the legislature, which is
to regulate private interests in the public interest.

The immunities which the orthodox approach create cannot be justified
simply by pointing out that very often they are immunities from control by
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one legislature and not from control by all of the legislatures of the federal
system. This fact is beside the point when one considers the effects on the
normal political processes to which the approach leads. The fact that the
Parliament of a State may be able to deal with a matter does not justify
allowing an individual, who is politically responsible to no-one, asking a
court, which also is not politically responsible to the people, to over-rule
the decisions with respect to that matter which have been made by the
politically responsible Commonwealth Parliament. The fact that the State
Parliament may be able to deal with the matter may reduce the unfairness
of allowing the private rights of some individuals an immunity from
Commonwealth controls. However, it does not eliminate it completely
because very often the State may be unwilling or unable to act effectively.
Some matters can only be dealt with effectively at the national level. Hence
to exempt them from Commonwealth control is in effect, to exempt them
from all controls.

The orthodox approach cannot be defended simply by pointing out that
the immunities from legislative control which it gives are the result of
general rules which apply to everyone who can bring his case within them.
No doubt this system is less unfair than a system which allowed an official
an unfettered discretion to exempt the interests of his favourites from
legislative controls. However, that does not make it fair. It is still unfair
because, as noted above, the rules which create the exemptions do not offer
any strong justification for them. The interests which are protected are not
selected for their importance or their fundamental nature, but by the
chance criteria that they fall outside the scope of the powers which were
granted to the Commonwealth Parliament nearly ninety years ago. Hence
those who received the benefit of these immunities are unfairly privileged.
The fundamental injustice of this situation undermines the orthodox
approach.

The Constitution as a Social Contract

I have suggested that the orthodox view that the Constitution consists of
grants of powers from the people to the government ignores and hence
distorts the contents of the Constitution and leads to unfairness in that it
allows judges who are not politically responsible for their decisions and
who act at the behest of private individuals to exempt some private rights
from control by politically responsible legislature. To justify these results,
the orthodox approach appeals to a different vision of the Constitution
from the one which underlies this article. That vision is based on the social
contract.

The vision embodies a comprehensive theory of society and politics.
According to this vision, all political legitimacy, and indeed the legitimacy
of all social arrangements is based on the consent of those to whom the
arrangements apply. On this view, no government is legitimate unless it has
been consented to by the governed. Indeed, the theory goes further and
requires that to be legitimate, each power which the government possesses
must be consented to by the governed.

On this view, the major problem of politics is that of stopping a
government from exercising powers which have not been granted to it. If
a government does exercise such powers, it simply becomes a usurper. It is
in breach of the social contract and its actions lose all legitimacy. However,
in spite of the fact that a government loses all legitimacy if it exceeds its
powers, governments will always be tempted to exceed their powers. Those
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in government are unlikely to be more noble or more highly principled than
anyone else in the community. Hence they may also be tempted to use the
powers which have been granted to them for selfish ends. They may also
be tempted to believe that they know what is best for everyone else and
hence seek more power to implement their own personal vision of what
society ought to be. As they have been entrusted with the force necessary
to enforce their decisions, it is always reasonably easy for them to usurp
more power.

Hence, a well ordered political society must provide some means of
ensuring that a government does not become a tyranny by exceeding the
powers which have been granted to it. To prevent this from happening the
limits on the government's powers must be well known. Therefore, in a well
ordered society one might find that the limits on the government's powers
were written down in a fundamental constitutional document so that
everyone knew where to find them.

If our society is such a society, that is a well ordered society in which
political legitimacy is derived from consent, then it is natural to equate the
Constitution with the fundamental document which sets out the powers of
the government. Hence, it is natural to interpret the Constitution as
granting limited powers to the government.

Orthodox constitutional theory is based on this reasoning. It relies on a
theory about the nature of government which suggests that the major
problem of politics is that of preventing governments from usurping power
in order to provide a view of the Constitution's purpose. The Constitution
has been interpreted in the light of that purpose and any contrary
implications which might be drawn from an analysis of the text itself have
been ignored.

Of course, arbitrary government cannot be prevented simply by setting
out the powers of government in a basic constitutional document. Because
they have a monopoly of power, many governments have been able to
ignore constitutional limitations on their power. Often, it has been
impossible to devise institutions which have been able to restrain these
governments effectively. However in societies in which there is respect for
law, and in which the government basically respects the limits which the
Constitution places on its powers, institutional restraints can be devised.
The courts have been used to provide such restraints by means of the
process of constitutional review.

I mentioned above that Hamilton justified using courts in this way on
the grounds that the courts are the least dangerous branch. 31 Although they
may be the least dangerous branch, constitutional review poses the same
dangers as are posed by any exercise of power by an arm of government
- the courts like the other branches of government, may be tempted to
usurp powers which have not been granted to them. This danger is
exacerbated by the unrepresentative nature of the courts. Other organs of
government, such as the legislature, can consistently with the theory that
political legitimacy is derived from consent, derive authority to make policy
decisions from the fact that they represent the people and hence can
consent to new rules on behalf of the people. The courts cannot derive any
authority in this way. The only authority which they have is derived from
the powers which have been granted to them. Although they can

31 Supra nn 11 & 12.
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conceivably be expressly granted policy making powers in constitutional law
their authority is usually seen as limited to applying the rules which are
laid down in the Constitution. This limitation is implicit in the idea that
the only legitimate powers which the organs of government, including the
courts, have, are those which have been granted to them by the people in
the constitution. That idea breaks down if the courts, the interpreters of the
grants of power, have a discretion to determine the scope of the powers
which the constitution grants because it then becomes impossible to
determine what powers the people have granted to the other organs of
government. A constitution which granted the courts a general power to
update or to interpret the constitution would not be a constitution as we
understand it but would only have one rule, the rule that the constitution
was whatever the courts said it was.

In other words, the people either grant limited powers to all organs of
government, including the courts, or they grant the courts unlimited scope
to determine the powers of the other organs of government. They cannot
do both. For reasons dealt with above, the idea of invalidity rules out the
theory that the people have granted the courts a discretion to determine the
powers of the other organs of government. 32 Therefore, any attempt to add
to or to update those rules or to decide questions of constitutional policy
is a usurpation of power. These limits on the authority of the courts are
reflected in the orthodox constitutional doctrine of invalidity.

Invalidity and the Legitimation of Judicial Behaviour

As noted above, orthodox judicial review has the practical effect of
exempting some private rights from legislative control. According to the
consent theory of political legitimacy, on which orthodox theory is based,
these effects are only justifiable if it can be shown that the people have
consented to them because the court's authority is limited to applying rules
to which the people have consented. The theory provides no justification
for vesting the courts with the authority to create exemptions for some
private rights from legislative control. Hence, if orthodox constitutional
theory can be legitimated by the consent theory of political legitimacy, it
is necessary to show that when courts appeal to the Constitution to exempt
some private rights from legislative control, they are merely applying an
exemption which already exists and to which the people consented when
they adopted the Constitution, rather than creating a new exemption.

Orthodox constitutional law is based on the necessity to show that the
courts do not create the immunities which they allow to some private rights
but that they simply recognise immunities which were created by the
Constitution. The concept of invalidity is used to describe how the
Constutition gives this exemption to some private rights. The concept of
invalidity is a corollary of the theory that the Constitution is a grant by
the people of limited powers to government. Legislation which falls within
the powers which the Constitution grants is valid and legislation which falls
outside those powers is invalid. As noted above, if legislation is invalid, it
is invalid from the moment that it is enacted and may simply be ignored. 33

No decision of any Court is needed to invalidate it. The Constitution does
that. Hence, a decision of a court to declare legislation invalid at the suit
of an individual whose private rights were affected by the legislation does

32 Supra nn 20-22.
33 Supra nn 18-19.
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not exempt those rights from the legislation but merely declares that the
legislation did not apply to those rights. As the rights were immune from
the legislation before the court made its decision, the Constitution, not the
court, is the source of the immunity.

This justification depends upon being able to show that not only did the
people consent to the Constitution, but also that the people consented to
all of the immunities for private rights which the courts claim that the
Constitution confers. If any of the immunities which the courts declare
were not consented to by the people, they must have been created by the
courts. However, according to the theory, the courts do not have any
authority to create immunities to which the people have not consented.
Whenever they do, they simply exercise a policy making power which is
difficult to justify.

It has become common-place to concede that courts have a policy
making power in a large number of constitutional cases because of the
vague language of the Constitution. However, the courts do not act as if
they accept such a power for they rarely, if ever, identify the cases in which
they are making policy or distinguish them from those cases in which they
are simply applying the Constitution. In particular, they do not concede, as
they must, if they are policy making, that laws are not invalid from the
date of enactment, but from the date on which they declared invalid. It is
easy to understand the court's reluctance because although it is easy to
explain how the courts could be given a policy making power in
constitutional cases, it is much more difficult to explain how that power
could be justified. The traditional justification for policy making by the
courts in hard cases is that the sovereign people have granted them a policy
making power in such cases. However, that justification is difficult to
accept because there is no express constitutional grant of power to the
courts over such cases and there seems little reason to imply one.

The organ of government with the best claim to fill the gaps in the
Constitution would appear to be the legislature. It consists of the
representatives of the people and is responsible to them, so that if it is
given the power to fill gaps in the constitution, it can claim to be acting
on behalf of the people when it exercises that power. In a system in which
all legitimate political power is derived from grants by the people, that gives
great weight to its claim. As it represents the people, it can claim to be the
people, a constituent assembly rather than a simple legislature, when it fills
in the gaps in the Constitution. If the people disagree with its acts, they
can withdraw its mandate and elect another. The courts are unable to make
any such claim. They do not represent the people and are not politically
responsible. Therefore, they cannot claim to represent the people when they
exercise a power to fill gaps in the Constitution. It is difficult to see what
other justification they could offer for the power, because if the power was
not specifically granted to them by the people, and if they do not represent
the people when they exercise it, that power can have no legitimate basis. 34

However, the court cannot concede that the legislature has a better claim
to fill constitutional gaps without surrendering completely the power of
judicial review because no test has been devised or could be devised to

34 The courts cannot appeal to the need to have a neutral arbitrator to determine questions
about the scope of the powers of the various governments in a federation, because this
theory of judicial review offers a general justification for judicial review, rather than one
which is limited to federal systems.
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distinguish the cases in which the Constitution provides an answer from the
cases in which it fails to do so. The courts must claim to exercise the right
of judicial review in all cases or concede that they are not entitled to
exercise it in any.

As the consent theory of legitimacy cannot be used to justify judicial
review in any cases in which the Constitution fails to provide an answer,
even in difficult cases the courts have not abandoned the claim which is
implicit in the idea of invalidity, that the Constitution can provide the
answers. It is easy to understand why, if the legitimacy of judicial review
depends upon the claim that the courts simply apply constitutional rules
which have been accepted by the people, the courts cannot afford to
concede that they ever do anything other than apply the rules. If they do
concede that in some cases they make the rules and hence that they have
added to the Constitution, they are conceding that they are exercising
powers which were not granted to them. To make this concession would
undermine the basis of the orthodox approach to judicial review.

The claim that in constitutional law the courts always apply the
Constitution is difficult to accept. It depends upon some very strong and
largely discredited assumptions about the nature of the judicial process. It
assumes that the Constitution is able to provide answers to all
constitutional issues which are so clear and complete that the court's
function is simply to declare what they are. Few students of the judicial
process would accept that the court's role is merely that of declaring the
law. Instead, they would argue that in many cases especially those of any
difficulty, the courts have to create the law from the materials which are
available. The creative role of the court seems to be especially important in
constitutional law, because the basic source material for that branch of law,
the Constitution, is drafted in such general terms that it rarely provides
clear, obvious answers. Yet the notion of validity depends upon answers
being there for the court to declare, not just in some, but in all cases. For
the notion of validity assumes that invalid laws are invalid from the time
that they are enacted, not just from the time that the court declare them
invalid, because it assumes that the Constitution, not the court, invalidates
such laws. The Constitution could logically only invalidate a law at the
time the law was enacted if the Constitution contained, at that time, an
answer to the question of that law's validity. If the courts had to create a
new constitutional rule, or fill out the provisions of the Constitution before
they could declare a law invalid, then the law could not have been invalid
at the date it was enacted. It could not have been invalid at the date of
enactment because the rule which invalidated it did not exist at that date
but was created by the court at the date of the decision. Hence, whenever
the courts declare that a law was unconstitutional when it was enacted, they
must disclaim any responsibility for making the constitutional rule which
was used to invalidate the law. Often, such a disclaimer will not be credible
because it will be all too obvious that the courts have created the rule
which they are applying.

It may seem that the notion of invalidity can be retained without
adopting the untenable view that in constitutional law, the courts never do
more than discover existing law by redefining the notion of invalidity. It
might seem that the idea of invalidity ought to be understood as a
shorthand way of stating that in constitutional cases courts give their
decisions retrospective effect, so that they invalidate laws from the date on
which the laws were enacted rather than from the date of the court's



(1990) 12 ADEL LR 271

decision. However, to re-explain validity in this way would be to abandon
the defence of judicial review which it offers because, if the claim that
invalid laws are invalid from the date of their enactment is understood
merely as a claim that courts give retroactive effect to their decisions, then
it is completely consistent with the claim that in hard cases courts must
make new rules and hence are not merely applying rules which have been
consented to by the people.

Besides, there is no way in which the claim that invalid laws are invalid
from the date of their enactment can be understood simply as a claim that
courts give retroactive effect to their decisions because the courts seek to
minimize the retroactive effects of these decisions. To give a decision
retroactive effect is to use it or allow it to be used to overturn earlier
inconsistent decisions. The courts minimize the extent to which decisions
about invalidity can be used in this way because of the inconvenience to
which giving general retroactive effect to a decision can lead. They
minimise the retroactive effects of their decisions in a number of ways.
Firstly, the general doctrine that decisions of courts are final even if wrong
is used to uphold all judicial decisions which are based upon a law which
is later invalidated. Secondly, the courts are reluctant to allow citizens who
have voluntarily complied with an invalid law any remedy for any loss
which they may have suffered. Hence taxpayers who have voluntarily paid
taxes under invalid laws have been denied any recovery because the
government committed no wrong in keeping moneys which were voluntarily
paid to it. 35 Thirdly, even where laws which are later invalidated were not
voluntarily complied with, statutes of limitations and the time limits within
which appeals must be lodged rule out the possibility of any general right
to recovery by those against whom the invalid law was successfully
enforced. In these and other ways, the retroactive effects of decisions about
invalidity are minimized.

In spite of these limitations which have been imposed on its practical
consequences, the concept of invalidity is basic to thinking about
constitutional law. It retains its appeal because it is, and always has been,
a doctrine which is important for its ideological implications rather than its
practical consequences. It forms a fundamental part of the orthodox
justification for judicial review in that it legitimates review by basing it on
consent. Therefore, the doctrine of invalidity cannot be defended from the
charge that it embodies an unrealistic view of the role of the judges by
ignoring its ideological base and recasting it in terms of retroactivity.

If the notion of invalidity is to be defended, it must be on the basis that
the theory of judicial review which it embodies is defensible. That theory
necessarily denies that in constitutional law judges have any creative law
making role and claims that they always declare pre-existing law. Although
popular in the past, this theory, which may be called the declaratory theory,
has been rejected because it does not appear to offer a realistic description
of the role of judges in hard cases. Hard cases are ones in which judges
and lawyers disagree about the answer. Many jurists now agree that the fact
that judges and lawyers disagree in these cases shows that they are cases
in which the law does not provide an answer. If the law does not provide
an answer, then judges in these cases cannot declare what the answer is, but
must make an answer by making new law. The declaratory theory is forced
to describe these cases not as ones in which there is no answer, but as ones

35 See McClintock v Commonwealth (1947) 75 CLR 1.
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in which the answer is difficult to find. It sees the disagreements to which
these cases give rise as arising because the answer is difficult to find and
not because the judges are forced to make the law and differ as to what
the law ought to be.

On its face, the declaratory theory does not seem plausible because it is
forced to make the claim that even in the hardest case there is a right
answer, although no-one knows with any certainty what the answer is.
However, recently the declaratory theory of the judge's role has been revised
in a sophisticated form by Professor Ronald Dworkin. 36 He has argued that
law not only consists of rules but also consists of a different type of
standard, which he calls principles. Principles provide arguments in favour
of particular decisions rather than clear cut answers as do rules. The
strength of the arguments which a principle provides depends upon its
weight or importance. The weight of a principle has two aspects; its
importance as a moral principle and the importance that has been attached
to it in previous cases in the legal system. Dworkin argues that existing
principles operate to require decision, even in hard cases, so that even in
these cases the judge can be said to find the answer in the body of the law.
Hence judges never have a power to make completely new law but are
bound in every case by the existing law. 37

Dworkin's arguments appear to prove a declaratory theory of the judge's
role which could be used to support the concept of validity. However they
cannot be used to support that concept because they are based on a
completely opposed philosophical tradition. Invalidity is a concept which is
ultimately based on the social contract idea that authority is legitimate only
when it is created by the consent of the people. In other words, a
government can only legitimately exercise authority over the people to the
extent that the people have agreed to the government's exercising that
authority and have granted that authority to it. On this view, the
constitutional principles which limit the government's authority are binding
because they were accepted by the people and not because they are
reasonable.

Professor Dworkin's principles, however, do not owe their authority to
the fact that they have been accepted. 38 They are authoritative and can
justify government action in reliance on them because they are morally
reasonable. Their authority does not depend upon people accepting them as
reasonable but upon their reasonableness alone. 39 The fact that Professor
Dworkins' principles owe their authority to their reasonableness rather than
their acceptance enables them to be used to support a declaratory theory
of the judge's role. A declaratory theory of adjudication assumes the
existence of standards which are so comprehensive and free of gaps that
they provide an answer to every case which the judge can simply find and
declare. If there are gaps in the standards, the judge will of course be
forced to create rather than declare the law. Dworkin's principles are

36 In Taking Rights Seriously (1978, Duckworth, London) and more recently, Law's Empire
(London 1986).

37 The clearest exposition of these arguments is probably contained in Chs 2-4 of Taking
Rights Seriously, ibid.

38 Dworkin has rejected the idea that principles can be recast in the canonical form which
would be required for them to be adopted in legislation or accepted by the people as part
of a constitution; see ibid Ch 3.

39 Ibid, Chs 2-4 & 13.
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capable of providing an answer in every case because they are rational and
hence can generate arguments which are applicable to every case.40 However,
standards which owe their authority to the fact that they have been
accepted rather than to their reasonableness do not have the same capacity
to generate arguments which cover every case. Their scope is defined by
what was accepted, not by what is reasonable. Hence, on this view, if a rule
was not accepted, it does not exist. Similarly, if it was not accepted that
a rule would cover a particular case, then the rule does not cover that case.
Therefore, standards which owe their authority to the fact that they have
been accepted cannot have any impact upon cases to which they were not
intended to apply by the people who accepted them or upon cases which
were not considered at the time the standards were accepted. Standards of
this type cannot be extended to cover such cases simply because it appears
rational to do so. The only way to extend these standards is to have the
persons who accepted the original standards to accept new standards which
are sufficiently broad to cover more cases. In other words, the only way to
extend the existing standards is by creating new standards.

The difference between the comprehensive nature of principles which owe
their authority to their reasonableness and the limited scope of standards
which owe their authority to the fact that they have been accepted is best
illustrated by example. Assume I make a commitment to myself to be
honest. I may look upon that commitment in two ways. Firstly, I may see
myself as bound by my act of committing myself to being honest in the
sense that without my act of committing myself I would not be bound to
be honest at all. In other words, the standard binds me because I have
accepted it. On this view, I am only bound by the extent of my
commitment or acceptance. At the time of my commitment, I may have
listed fifty situations in which I committed myself to being honest. If being
honest with the tax man was not on the list, I am not committed to being
honest with the tax man because I have not accepted such a commitment.
To bind myself to be honest with the tax man, I would have to make a
fresh commitment. The second way of looking at my commitment is to
regard it, not as an act which binds me, but as the recognition of a
standard which binds me. On this view, the standard binds me because of
its reasonableness, regardless of my act. I am bound to be honest because
it is moral and reasonable to be honest and my commitment simply
recognizes that. On this view, the scope of my commitment would not
determine the extent to which I am bound. That would be determined by
the requirements of the standard properly understood. Therefore, if I
committed myself to being honest in a number of situations, but not to
being honest with the tax man, I still could be bound to be honest to the
tax man. To determine that, I would have to consider what the principle
of honesty, properly understood, required. If my original commitment to
honesty was based on a defective understanding of what honesty required
I would have to modify that commitment.

The example shows that standards which are binding because of their
rationality are unbounded by any limited commitments to them which we
may make. Their scope is comprehensive and they apply wherever there is
a good reason for applying them. On the other hand, standards which are
binding solely because they have been accepted as binding, are limited in

40 Ibid, Ch 4. See also Dworkin 'No Right Answer?' in Hacker and Raz Law Morality and
Society: essays in honour of HLA Hart (1977, Clarendon Press, Oxford).
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scope to what we have accepted. To extend them beyond that scope we
must make a fresh commitment. When applied to the idea of validity, these
considerations lead to the conclusion that not only is it impossible to marry
Professor Dworkin's theory of the declaratory role of judges to the notion
of invalidity, but it is impossible to combine invalidity with any declaratory
theory. Declaratory theories of the role of judges are necessarily based on
the idea that judges are bound by standards which gain their authority
from their reasonableness. Only these types of standards are comprehensive
enough to be capable of providing arguments for the judge to find and
apply in every case. However, the notion of validity is part of a theory
which views standards as binding because they have been accepted. These
standards do not extend beyond the commitment which was made to them,
which can only be discovered by examining the intention of the parties who
accepted them. That commitment is necessarily incomplete because the
parties could not have thought of every case, let alone intended to provide
for it. In these gaps, the judge cannot declare the law because there is no
law. Instead, he must create new law.

Therefore, the idea of invalidity, that laws which are invalid are invalid
from the moment that they are enacted, cannot defend the courts from the
charge that in some cases at least they, rather than the Constitution, are
the source of the rules which they apply. Hence, the idea of invalidity fails
to provide a comprehensive justification for judicial review because it
cannot defend the claim that all the constitutional decisions of the courts
have been consented to by the people. That claim can only be defended by
adopting a declaratory theory of the court's role. There is no possible
declaratory theory of the judge's role which can be married to the idea of
validity to provide an argument that in every case the courts are merely
declaring the decisions which the Constitution requires. However, even if
there were such a theory and that theory made it possible to view all
constitutional adjudication as the application of rules which had been
approved by the people, it may still not be possible to legitimate the
orthodox approach to the Constitution on the basis of consent. To work
out whether consent can legitimate the view that the Constitution is a grant
of powers from the people to the government, it is necessaryto examine in
greater detail what is entailed by such a grant.

Consent and Legitimacy

This article has assumed for the sake of argument that it may be possible
for the people to confer legitimacy on political institutions by consenting
to them. However, that assumption is very difficult to defend. Few political
theorists have rigorously defended it. The idea of the social contract gives
it little support, because although some social contract theories give great
weight to consent, it is, according to all versions of the social contract, not
a real consent to actual institutions but a consent to the terms of an
imaginary contract, the social contract, which confers political legitimacy.
The social contract provides a model, a test for determining what is
legitimate. It confers legitimacy on institutions which accord with its terms,
rather than on those which have actually been consented to. Contracts vary
from those which are based on self-interested consent to those which are
a way of testing the reasonableness of a set of moral principles. The former
type of contract is based on the idea that values derive their legitimacy
from our commitment to them, as long as that commitment is based on
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prudence and self-interest, while the latter type is an expression of the view
that moral principles derive their legitimacy from their reasonableness. 41

Most social contracts do not base legitimacy on consent alone because
consent by itself tends to legitimate any and every political arrangement
and fails to provide any critical standards for evaluating a set of political
arrangements. Consent tends to justify all political arrangements because if
consent is used as the source of legitimacy, it becomes impossible to
distinguish consent from mere acceptance or tolerance. Hence it confers
legitimacy on any political arrangements which are accepted or tolerated by
the people to whom they apply, regardless of that people's motive for
accepting them.

To understand why the idea that consent confers legitimacy equates
consent with acceptance, it is necessary to analyse the notion of consent on
which the theory is based. Consent is an important source of legitimacy in
our system of government. It is used to legitimate particular governments
at elections and to legitimate constitutional changes through referenda.
Governments may also seek the consent of powerful groups and of large
organisations to their policies through consultation and other methods. The
importance of consent as a source of legitimacy in everyday government
may suggest that consent is the sole basis of the government's legitimacy.
However, there is a major difference between the notion of consent which
is used as a source of legitimacy within our system of government and the
notion of consent that would have to be relied on to legitimate the whole
system of government. The former type of consent occurs within a
framework of institutions and standards which confer legitimacy on it while
the latter occurs in an institutional vacuum because it is the ultimate source
of the legitimacy of every institution and every standard.

Examples can illustrate the importance of the differences. Acts such as
voting or agreeing to government policies after consultation may be viewed
as acts of consent which confer legitimacy on a government and its
decisions. However, they have the capacity to do that because they occur
within a context of institutions which are designed to use consent as a
means of endorsing a government and its policies. If we did not have a
system of government which valued consent as a means of settling
government policy, these acts of consent would be meaningless. These acts
of consent gain their meaning from and are legitimated by the context,
institutions and values within which they occur and their legitimating power
is conferred by that context. An act of consent which legitimates the whole
system of government is different. It occurs outside any existing institution
and value and is the source of the legitimacy of all the institutions and
values which it creates. Hence, it is not legitimate for the reason that there
are institutions and values which confer legitimacy on it. If legitimacy were
conferred on it by any existing institutions and values then those
institutions and values, not the act of consent, would legitimate the
arrangements which were consented to. Instead, the act of consent must be
one which is not legitimated by any existing principles or arrangements, but
must itself be an independent source of legitimacy. Otherwise it would not
be able to confer legitimacy on any system of government to which consent
is given.

41 The classic theory of the former type is that of Hobbes' Leviathan, while the classic of
the latter type is that of Rawls' A Theory of Justice, (1972, Clarendon Press, Oxford).
Theories such as those of Locke and Rousseau appear to me to combine rationalistic and
consensual elements.
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An act of consent could only amount to an independent source of
legitimacy if consent is the source not only of those values which
specifically relate to government, but of all values. If any values, no matter
how general they are, exist independently of consent, they will have the
effect of legitimating any consent which may be given. Hence, they will
undermine the notion that consent is the source of all legitimacy. Consider
for example a general notion of fairness. If a people who consented to
particular social arrangements had a general sense of fairness, that sense of
fairness could be used to evaluate the consent which they had given. It
would provide arguments that the social arrangements which the people had
accepted were not legitimate unless the people consented in circumstances
which were fair. It would also allow people to criticize the arrangements on
the grounds of fairness even if they had consented to them in a way which
was fair. Hence, the arrangements would owe their legitimacy to the
principle of fairness rather than to the fact of consent. Therefore, consent
can only be an independent source of legitimacy in a world in which all
values are created by and legitimated by consent.

In such a world, it becomes impossible to distinguish between a willing
consent and acceptance under some form of duress because that distinction
is based on value judgments and cannot be made unless there are
independent standards to which we can appeal. If consent is the source of
all value, people owe each other no obligations other than those to which
they have consented and there are no social limits on the bargains which
people may make. In such a world when an individual is made an offer,
he only has his prudence or self-interest to rely on to enable him to decide
whether to accept the offer or not. Hence, no-one can complain of any
obligations which he has accepted as long as it was prudent for him to
accept them at the time at which he accepted them. If it was not prudent
to accept the obligations the only person to whom the acceptor can
legitimately complain is himself, for acting foolishly. 42

This understanding of the nature of consent effectively equates it with
acceptance. Because it denies that there are any moral limits on the
bargains which people may make with each other, it treats agreements as
binding even in cases where one party was able to force the other to agree.
It cannot recognise the fact that there was unequal bargaining power or
even physical duress as valid reasons for exempting a person from any
obligations which he accepts. Consider the case of conquest. There is a
sense in which a conquered people consent to the rule of the conquerors.
No-one is conquered until he surrenders. He could choose to die instead.
Hence a conquered people must be taken to have decided that being
conquered is preferable to death. Confronted with the choice of death or
being conquered, they prudently choose being conquered. As this choice is
prudent they have no cause for complaint and may be said to have accepted
the rule of the conqueror. As the conqueror is not under any obligation to
refrain from forcing the conquered people to make the choice, it is difficult
to avoid the conclusion that if consent legitimates, this people are bound
by their acceptance. For the purposes of the theory it amounts to a valid
consent.

42 Traditionally, the argument that consent is the sole basis of obligation has been used to
justify servitude and tyranny; see Hobbes, Leviathan Ch XX "Of Dominion Paternal and
Despoticall" especially his distinction between a servant, who has voluntarily submitted to
save his life and is therefore bound to his master, and a slave, who has not voluntarily
submitted and is therefore not bound.
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It may seem hard to hold that people are bound by a consent which they
gave under duress and even under threat of death. However, from the point
of view of the theory that all values are created by and hence all
obligations are legitimated by consent, there is no other option. Any other
conclusion would not only be impractical, but would also be unfair. If
obligations can only arise by consent, there are no grounds for limiting
binding agreements to those in which the parties have equal bargaining
power. To do that destroys the practical value of the theory because in the
real world, especially a world which is as tough as the theory presupposes,
there will be plenty of situations in which people will be forced to make
bargains even though they are in a very weak bargaining position. As long
as they are not foolish, these bargains are just as likely to make them better
off as are bargains which they make when they are in a powerful bargaining
position. Hence, in 1820 an agreement to work in a coal mine for two
shillings a day may have been a good bargain for a starving child.
Similarly, a decision to accept enslavement at the hands of a conqueror
may be in the interests of a city which knows that to fight can only lead
to its destruction. As such bargains are in the interest of the parties at the
time they made them, there is no reason, according to the theory, for not
treating them as binding.

When these ideas are applied to politics, it is clear that the consent
theory of obligation validates almost every political system which has ever
existed. It may appear to be radical even anarchistic and it glorifies the
individual in that it assumes that no-one is bound by any social
arrangement, obligation or standard of behaviour except those to which he
has actually consented. It is also apparently democratic in that it suggests
that no-one is bound by any political arrangements other than those to
which he has actually consented. Hence, it sees power as arising from the
people in a very real sense. However, it leads to extreme political
conservatism because it equates acceptance with consent and hence
legitimates almost every political system which has ever existed.

As the theory that legitimacy derives from actual consent legitimates
every political system, it legitimates none. The standard which it provides
is so broad that it is not a standard at all. Hence, few political theories
other than that of Hobbes's Leviathan, base political legitimacy on consent
alone. Most political theories in which consent is important, such as social
contract theories, replace a real consent with a hypothetical consent, to
produce a theory which argues that social arrangements are legitimate, not
if they were actually accepted by the members of the society in question,
but if they would have been accepted by imaginary individuals who are
seeking to form a society. Usually these individuals are pictured as self
interested and as living in a state of approximate equality in an anarchic
state, the state of nature.

By replacing an actual consent with an imaginary consent, the basis of
the theory is changed from one in which legitimacy flows from consent to
one in which legitimacy is derived from reason. Once it is conceded that
the social contract did not happen, the contract becomes a device for
testing the reasonableness of various political principles. The basic idea
behind this form of the contract is that political principles are reasonable
if they would be selected by self-interested individuals who have decided to
form a society but who do not know and hence cannot favour the positions
which they will occupy in that society. It is claimed that principles which
are selected in this way are reasonable because self-interested individuals
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who have to choose rules for a society to which they will belong without
knowing the position which they will occupy in that society will, in order
to protect themselves, choose the rules which are as fair to everyone as is
possible.43

Within these general parametres, various forms of the social contract
have been adopted by different theorists. Some have assumed that men have
rights in the state of nature and seek to ensure that when men leave the
state of nature they take steps to protect these rights. 44 In these theories,
consent plays a different role. The government and society to which men
consent in the social contract is designed to protect the basic rights which
they have. According to social contracts of this type a government is set up
to protect certain basic rights and the legitimacy of government depends
upon the protection which it gives to those rights. On this view, basic
rights, not consent, legitimate government even in the contract itself. The
requirement that all consent to the basic arrangements acts as a test to
ensure that those arrangements do not invade anyone's basic rights. If they
do invade basic rights, then the possessor of those rights can veto the
arrangements by refusing to agree to the social contract. In this way, the
contract operates to ensure that government does not invade anyone's
rights. 45

Other forms of the contract give a much more basic role to consent. In
these contracts people are not seen as having any basic rights or obligations
in the state of nature. Indeed, that state is seen as being completely asocial.
No-one has any relations with each other and no-one owes anyone else any
obligations. Hence, everyone is free to do as he or she pleases. In this
world, obligations can only be created by consent and consent, as argued
above, may be equated with mere acceptance. As noted above, a theory
which equates consent with acceptance has the potential to validate all
existing social arrangements. This version of the social contract may but
need not avoid that result by limiting the types of societies which it
legitimates by making certain factual assumptions which ensure that
everyone is in the same position when they consent to the social contract
and hence that its terms are fair to all. 46

If social contract theory is to be used to justify the orthodox
interpretation of the Constitution, it must be possible to show that that
interpretation of the Constitution is consistent with a version of the social
contract. The simplest way of viewing the Constitution as a social contract
is to regard it as an agreement to impose a new form of government on

43 This is the basic, intuitive idea behind John Rawls' A Theory of Justice (supra n 41)
although, of course, there is much more in that book.

44 Locke's Second Treatise on Civil Government advances a theory of this type. A more
recent and odder version is Nozick's Anarchy, State and Utopia (1974, Basil Blackwell,
Oxford).

45 Nozick takes this type of argument a step further by offering a model of how persons who
possess basic rights in a state of nature could be induced to enter a type of social contract
designed to protect their rights without their rights being invaded in any way; see Anarchy,
State and Utopia Chs 2-6.

46 Hobbes' Leviathan is an example of a theory which legitimates political authority on the
basis of consent alone and hence legitimates all existing political arrangements; see
Leviathan Ch 21 where Hobbes argues that a people who submit to a ruler on pain of
death have constituted a sovereign and are as bound to accept that sovereign's rule as those
who establish a sovereign by means of a social contract. This chapter shows that Hobbes
did not seek to make the conditions of the social contract 'fair' to the parties who
entered it.
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an existing society. However, this simple way of looking at the Constitution
as a contract does not accord with any version of the contract. The fact
that the Constitution was adopted by an existing society suggests a form
of the social contract in which the state of nature, is not seen as being
completely asocial but is seen as one in which people already have existing
rights and duties. A contract of this type would lead to a government
which was designed to protect pre-existing basic rights. The function of
protecting those rights, rather than acceptance in the social contract, would
legitimate that government.

Although this is an obvious way of interpreting the Constitution as a
social contract, it fails to justify the orthodox interpretation. The
Constitution could only be interpreted as the result of a social contract
which was entered into by people who wished to protect their rights, if it
were possible to interpret the Constitution in a way which systematically
protects those rights. The Constitution does not identify many basic rights,
let alone offer them any systematic protection. Besides, the orthodox
interpretation is not designed to protect rights. It assumes a government
which has been granted limited powers, but it does not interpret those
limits on powers in a way which provides systematic protection for any
particular rights. Besides, as the notion of validity shows, the orthodox
interpretation is based on the idea that the Constitution only grants the
government linked powers rather than the idea that it protects pre-existing
rights.

When they are examined more closely, the basic ideas in the orthodox
interpretation of the Constitution suggests a very different contract. The
orthodox interpretation views the Constitution as a grant of limited power
to the government. It denies the government any powers which have not
been specifically granted to it. The limits on power which the Constitution
imposes are not seen as designed to protect any substantive rights. Indeed,
it is clear that if a totally different set of powers had been granted to the
government, the orthodox interpretation would have viewed them in exactly
the same way. The orthodox interpretation is not concerned with the
content or with the rationality of the limits which the Constitution imposes
on the powers of government. Instead, as the institution of judicial review
and the notion of validity show, it is concerned to ensure that all
government agencies exercise only those powers which have been granted to
them.

The only version of the social contract which emphasises these features
is that which derives political legitimacy from a hypothetical consent alone.
This version of the contract stresses the need to ensure that a government
does not exercise any powers other than those which the people have
granted to it. Unlike a social contract which was entered into in order to
protect basic rights, which places moral limits on the terms which the
parties may choose, it apparently leaves the parties free to decide what
powers to grant to a government. However, once they have given a
government certain powers, the government can only legitimately exercise
those powers. It can only legitimately exercise the powers which have been
granted to it, because they are the only ones which have been legitimated
by consent. If it purports to exercise any other powers, it simply usurps
powers which have not been granted to it.

By itself, the Constitution cannot be equated with a social contract which
legitimates political authority by consent. That contract must include not
only the Constitution, but would have to contain terms dealing with the
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whole basic structure of society because consent cannot be the basis of the
legitimacy of the government unless it is also the source of every other
obligation and social arrangement. A contract which argues that
government can only be legitimated by the consent of the governed is based
on the assumption that people are naturally free of all moral restraints and
owe no obligations to each other. 47 It is only in such a situation that
consent, isolated from any practices or arrangements which would confer
legitimacy on whatever was consented to could both be and be needed as
the basis of the legitimacy of all social arrangements. In a world where
men owe each other duties, consent would not be needed as the basis of
social arrangements because existing duties would provide a sounder basis,
and as argued above, consent could not provide such a basis because its
legitimacy would flow from those other, pre-existing obligations and
arrangements. Therefore, if consent is the basis of the legitimacy of the
government, it must also be the basis of every other obligation and social
arrangement.

As the social contract would not only include the Constitution but also
provide for all existing social arrangements, the contract can only be used
to legitimate the Constitution if it is possible to regard all existing social
arrangements, including the Constitution, as consistent with the terms of a
coherent social contract. In particular, to justify the orthodox
interpretation, it will be necessary to show that a legislature of limited
powers could form a part of such a contract. It may appear that the answer
to this question is simple: in a social contract in which legitimate authority
is created by consent, the parties to that contract are free to adopt whatever
form of government they choose and in particular, they are free to limit the
powers of the legislature as they saw fit. However, this is not the case. The
situation in which people find themselves when they sign the contract limits
that contract's terms. In particular, it forces the parties to the contract to
surrender complete authority over themselves to the society which they are
forming. In doing so, they form a new corporate entity which encompasses
the whole of the new society and which has unlimited power over its
members. Hobbes called that corporate entity the sovereign.48

The contract must establish a sovereign of unlimited competence to end
the state of nature and make social life possible. In the state of nature, as
people do not owe each other any moral obligations other than those to
which they have consented, each person is free to do as he or she pleases.
Unless he or she surrenders the whole of that freedom to do as he or she
pleases to the sovereign and allows the sovereign the right to control every
aspect of his or her behaviour, each person remains partially in a state of
nature. A sovereign of limited powers would entail people living in part in
society and in part in a state of nature.

The need for a sovereign of unlimited competence affects any
understanding of our Constitution as a social contract in which authority
is legitimated by consent. The simplest way to understand the Constitution
as a social contract is as a contract in which limited authority was granted

47 Few theorists have ever adopted this position completely. Even Hobbes argued for the
existence of a natural law; Leviathan Chs 14 & 15. However, this law seems to be dictated
by prudence rather than be a source of obligation so that genuine obligations only arise
from consent; see Leviathan Chs 14 & 15.

48 For Hobbes' analysis of the Sovereign see Leviathan Part II, esp Chs 17 & 18.
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by the people to government. However, if that understanding of the
contract implies that the parties to the social contract did not surrender
complete authority over themselves to the new society which they were
forming, it cannot be accepted, because it would entail that each man
remained at least in part in a state of nature. If that were the case, some
aspects of each person's behaviour would not only remain unrestrained, but
would be outside all possible restraints.

This consequence of viewing the Constitution as a contract in which the
people only gave up limited authority over themselves becomes obvious
when we examine the relationship between the Constitution and private
rights. The orthodox view of the Constitution is that it is a limited grant
of authority over private rights. A simple way of understanding this view
is to assume that private rights existed apart from the Constitution and that
the Constitution gave the new government limited power over those rights.
However, that simple view of what happened cannot be reconciled with the
idea that the Constitution is a social contract of the type under
consideration. According to that theory of the contract, private rights could
not exist apart from the contract.

Private rights could not exist apart from such a contract because in the
state of nature which would exist before such a contract, everyone was free
to do as he or she pleased. There were no moral restraints on people's
behaviour. Hence there was nothing to stop one person taking things from
the possession of another. In such a world, private rights could not exist.
The existence of private rights assumes that people owe each other certain
obligations which require them to respect the rights of others. According to
the theory, those obligations could only have arisen by consent. Therefore,
not only government, but private rights owe their existence to the contract.
Hence, when the parties to the contract ended the state of nature by
surrendering total control over themselves to the sovereign, they must also
have allowed the sovereign total power over any private rights which they
would have once society began to operate.

These considerations militate against the view that a contract which
legitimates political institutions by consent could result in a legislature of
limited powers. However, that possibility cannot be dismissed so quickly.
The sovereign to which the parties to the social contract surrender total
control is not itself the government. Instead, it is, as mentioned above what
society considered as a corporate entity. Like any corporate entity, it can
only act through agents. Those agents include all of the institutions of
government, including the legislature. A major problem which the sovereign
and the parties to the contract face is that of preventing the government,
the agencies of the sovereign, from using their powers in arbitrary ways to
establish a tyranny. One way of preventing this is to limit the powers which
these agencies, including the legislature may exercise.

However, other considerations suggest that the legislature which would be
established in a social contract in which government is legitimated solely by
the consent of the contracting parties would be a legislature of unlimited
competence. When the parties to the social contract surrender total control
over themselves to the sovereign, they do so not only to end the state of
nature but also so that the power which the sovereign gains may be used
for their benefit. In the state of nature they were subject to coercion by
more powerful people. One reason for forming society was to free
themselves from the possibility of such coercion. To achieve this end, they
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vested power over themselves in a sovereign. In return, the sovereign
promised to protect them from coercion by other members of the society.49
Given that these are the terms on which the sovereign is incorporated, it
is doubtful that the sovereign can legitimately consent to a legislature of
limited powers. If it does so, it may be that it is ignoring its responsibilities
to the people. A legislature of limited powers will not have the capacity to
regulate every aspect of the lives of the members of the society for which
it legislates. The legislature is the agent of the sovereign which is entrusted
with the responsibility of regulating the lives of members of that society.
If it does not have the capacity to regulate every aspect of the lives of the
members of that society some aspects of their lives will be beyond
regulation. Those aspects of their lives may return to the state of nature.
In those aspects of their lives, people will be free to do as they please. In
particular they will be free to ignore the contract and to dominate others.
Those who suffer from this domination would have no remedy but to
appeal to the sovereign to expand the powers of the legislature.

As those who suffer from domination because the legislature's powers are
limited would be free to appeal to the sovereign to expand the legislature's
powers, it may appear that as long as there are definite procedures such as
referenda, which enable the sovereign to expand the legislature's power,
there can be no objection to limiting the power of the legislature. This is
a powerful claim. To assess it, it is necessary to examine more closely the
role of the legislature in a political theory which bases political legitimacy
on consent. To illuminate that role, it is necessary to examine the
assumptions about the nature of politics which underlie a social contract
in which consent plays a fundamental role.

Contracts in which consent is the sole source of the legitimacy of the
terms which are adopted stress the need to subject the power of the
government to legal limits which are clearly defined by rules but which are
not designed to protect any basic rights. This feature of this type of
contract suggests a particular view of politics and of the dangers to which
the existence of governments give rise. The best way to discover this view
is by examining in more detail the type of state of nature which would
produce such a social contract because all social contract theories claim
that the contract is designed to overcome problems which beset humans in
the state of nature and the nature of these problems reflect the basic
political problems which a particular social contract theory claims to be
fundamental and which it accordingly seeks to solve.

The contract does not pre-suppose a state of nature in which people have
basic rights. If it did, the contract would seek to protect those rights,
probably by placing substantive limits on the powers of government. In
such a contract, government would be legitimated by its role in protecting
those rights rather than by consent alone. Instead, the contract is more
consistent with a state of nature in which people do not have basic rights,
because as has been argued above, it is only in such a state of nature that
consent is needed and could operate as the source of political legitimacy.
In such a state of nature, people would be free to do as they pleased,
because, as they have no rights, they would not owe each other any duties.

49 Leviathan Ch 17. Hobbes does not talk in terms of ending domination but of peace and
security. See Chs 14-17. However, the two may be equated because for Hobbes war is the
result of people's attempts to exercise power over others; Ch 13.
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This state of nature could quickly degenerate into a war of all against all
because everyone in it would be free to act out of self-interest with a total
disregard for the interests of everyone else. However, if the state of nature
did degenerate into a war of all against all, everyone would lose because
everyone would be so preoccupied with protecting themselves that no-one
would have the time to pursue their own interests. 50 Hence, it would be in
everyone's interests to end the state of nature.

The only safe way to end the state of nature is for everyone to enter a
non-aggression pact, ie an agreement in which everyone promises that they
will not use force against anyone else except in self-defence. This pact is
part of the social contract. However the social contract would have to be
more than a non-aggression pact. A non-aggression pact among a group of
totally self-interested people would simply be an agreement not to use force
in the pursuit of their own interests. It would have two obvious deficiencies.
First, it does nothing to remove the causes of the violence which would be
endemic in the state of nature. Violence would arise because of the
unlimited competition for scarce resources which would occur in the state
of nature. To remove the causes of violence it would be necessary to limit
that competition, and if possible to regulate it in ways which rewarded
peace. One way of doing this would be to create a system of entitlements
in the social contract and to allow those entitlements to be gained by
peaceful means. Unless some such system which rewarded peaceful
behaviour were established, a non-aggression pact would not work because
those who break it would still stand to gain. Second, a system of
entitlements would only be likely to work if some means for protecting
them and their owners from lawless force were established. Without some
guarantee against violence it would not be in anyone's interests to keep the
non-aggression pact or to respect the entitlements which were established.
Everyone would have an incentive to ignore the pact and the entitlements
because each individual would realize that he or she personally could gain
from breaking the pact as long as everybody else honoured it, but that he
or she personally would lose if he or she honoured the pact while
everybody else broke it. Hence, to be effective, the contract could not be
limited to a non-aggression pact and a system of entitlements, but would
have to set up some machinery for enforcing its terms. In other words, it
would have to establish a police force at least.

A police force might be sufficient to enforce the non-aggression pact.
However, the social contract would not be limited to establishing a police
force alone. It would go much further and establish a complete system of
government for a number of reasons. Firstly, once peace had been
established people would be likely to realize the advantages of co-operation
as a means of furthering their own interests. Co-operation, especially large
scale co-operation, requires machinery for setting a common goal. Hence
there would be incentives to establish such machinery, eg a legislature to
select common goals and to determine how they should be pursued.
Secondly and more importantly it would be dangerous to only establish a
police force. One of the major dangers which each individual faced in the
anarchic state of nature which preceded the social contract was that he or
she would be forced to submit to the will of others who were stronger.
Although in the state of nature everyone is perfectly free to impose his or
her will on others, in that he or she has no obligation not to, no notion

50 See Leviathan Ch 13.



284 STOKES, CONSTITUTION - A SOCIAL CONTRACT?

of moral right and no social stability could arise from this sort of
domination. It is based simply on force and hence those who were
subjected to it would be morally free to resist at any time if they felt strong
enough to do so. The creation of a police force to endorse a non-aggression
pact could simply increase the likelihood of force being used to dominate
others. The police themselves would have every incentive to attempt to
dominate everyone else by force and would have no incentive not to do so.
As they would be the only organized force which was permitted to exist,
they would be in a very strong position to use their power to force everyone
else to do as they wished. Coming from a state of nature in which their
behaviour had not been subjected to any moral constraints, it is unlikely
that the police would use the power at their command in a morally
responsible way. Instead, it is likely that they would use their power in a
self-interested way to subject everyone else to their will.

The dangers which would arise from a police force would increase if that
force had control over people's entitlements. If it had the power to
determine who was entitled to what, it could use that power to increase its
own dominance. It would be in a position to buy supporters by rewarding
them with extra entitlements and to weaken its opponents by taking their
entitlements.

Therefore, the social contract would do much more than establish a
police force to police a system of entitlements and a non-aggression pact.
It would have to provide an answer to the dilemma which the parties to
the contract face and which the example of the police force illustrates. The
parties to the contract know that they will all be better off it they can
establish a basis for ending the war of all against all and for mutual co
operation. However, they know that whatever system they establish they
must be prepared to confer power to enforce the peace on some person or
institution. If they do not do that they know that the system will collapse
because everyone will have an incentive to improve her or his own position
at the expense of everyone else by cheating. However, they face the danger
that whoever is entrusted with enforcing the peace will be sorely tempted
to use that power to impose her or his will on everyone else. If that
heppened, everyone might end up worse off than they were in the state of
nature.

Hobbes argued that although the parties to the social contract were
subject to the will of the sovereign, they had avoided this fate because in
carrying out the will of the sovereign they were merely performing their
part of the social contract, a contract into which they had willingly entered.
As they had all entered the social contract and all surrendered their power
to the sovereign, and therefore were incorporated within it, none could
complain of the sovereign's acts, because the sovereign's acts were their
acts. 51 However, in Hobbes' theory, this claim was little more than an
assertion, because Hobbes did not suggest any institutional machinery for
ensuring that when the sovereign acted it only did so in the interests of the
parties to the social contract. Hobbes probably did not devise institutional
machinery to ensure that the sovereign could only act in the interest of the
parties to the social contract for two reasons. Firstly, the study of the
practical operations of political institutions was not well developed in his
day, probably because political institutions themselves were not well
developed. In fact, it was only in Hobbes' day during the English Civil War

51 Leviathan Ch 18.
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and the Interegnum that experiments with different forms of government
began. Hence, questions about the relationship between the structure of
political institutions and the actual fairness of government were not likely
to occupy much of Hobbes' time. It was left to later thinkers to attempt
to embody Hobbes' insights within an institutional framework. 52

Secondly, Hobbes may not have been concerned with these questions
because his theory was such that it blinded him to the long term interests
of the parties to the social contract. He argued that the motive which drove
people to enter the contract was the fear of imminent death. Hence in his
view, if a people surrendered to a conqueror they were bound to it in a
contract on the same terms as the contract which they would make among
themselves if left free. In both cases, the terms would be the same because
the motive for entering the contract was the same; fear of death. 53 As the
parties to the contract were motivated by the fear of immediate death, they
entered the contract to ensure their survival. Their aim was to preserve their
lives, not to protect their long term interests. Hence, they would not
consider how they should constitute the government to ensure that they
gained long term as well as immediate benefits from the contract.
Structuring the contract in a way which prevented the parties to it from
taking into account their long term interests was consistent with Hobbes'
basic assumption that consent is the sole basis of all obligations, because,
as argued above, on that premise, no distinction can be drawn between a
consent given under duress or under fear of imminent death even though
it prevents the parties from considering their long term interests, and a
consent given in circumstances which are sufficiently favourable to allow
them to take their long term interests into account. 54 However, although this
was consistent of Hobbes, it prevents his theory being used to evaluate
different political systems, because the theory justifies all political systems
and provides no criteria for criticising any. 5

5 To provide criteria for
evaluating alternative political systems from a standpoint which is as near
to that of Hobbes as possible the following discussion assumes that, when
negotiating the social contract, the parties to it are able to take into
account their long term interests as well as their immediate survival. Apart
from that exception, it assumes a world similar to that envisaged by
Hobbes. Although the change involves a departure from Hobbes'
assumption that obligations arise from consent alone, it is necessary to
allow his theory to be used to justify any particular political institutions.

To ensure their long term interests, it is necessary for the parties to
Hobbes' contract to ensure that the sovereign acts in their interests, not just
its own. That will only occur if, when the sovereign acts, its will reflects
the desires of the mass of the people, rather than the desire of the few to
whom sovereign power has been entrusted. Only then is it fair, as Hobbes
did, to attribute the acts of the sovereign to the individuals of which it is
composed.

52 Much of this work has only been done recently. It is arguable that preference
utilitarianism, legal formalism and pluralist theories of democracy (in which the role of
government is seen as one of balancing the conflicting interests of the citizens in a way
which is fair to all) are all attempts to work out the practical implication of Hobbes's
theory; see Kennedy, Legal Formality (1973) 2 J Leg St 351.

53 Leviathan Ch 20.
54 Supra nn 41-46.
55 Ibid.
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In a theory such as Hobbes', it is not easy to devise institutions to ensure
that when the sovereign acts, its acts can be attributed to the parties to the
social contract. Ultimately, the right to wield the sovereign power must be
vested in the hands of human beings. According to Hobbes, one of the
main attributes of all humans is the desire for power and for glory and for
the opportunity to lord it over their fellows. 56 There is no reason why those
to whom the sovereign power is entrusted should be any different from
everyone else.

Given that anyone entrusted with such power will want to use it for their
own ends and to magnify their own glory at the expense of others, it is
difficult to see how anyone could be entrusted with such power. Hobbes'
theory therefore faces a dilemma; sovereign power must be trusted to a
defined group of individuals but no-one can be trusted with such power.

Hobbes did not provide a solution to the problem. However, one is
needed or it would not be rational for anyone to enter the social contract
because all that they would do is exchange the war of all against all in the
state of nature for subjection to the arbitrary will of an individual or a
group. To ensure that the social contract is worth entering, firstly it is
necessary to ensure that the sovereign not only consists of all members of
the society, but that its will reflects the interests of all of those members,
and secondly, it is necessary to ensure that those who are entrusted with
enforcing the sovereign's will do not breach that trust by departing from
what the sovereign has enjoined.

It is impossible to achieve these aims completely. However, it is possible
to design institutions of government which may be able to fulfil both
requirements sufficiently to make it worthwhile for people to enter the
social contract.

Traditionally, it has been argued that the second requirement is best
achieved by ensuring that the sovereign's will is always embodied in laws
and that those charged with the responsibility for executing the sovereign's
will, the government, are both subject to the general laws and have the
powers which have been entrusted to them defined and limited by law. If
the government's powers are limited by law in this way, individuals who are
harmed or threatened by the government in ways which the sovereign has
not authorised have a legal remedy. This method of ensuring that the
government does not break the law and ignore the sovereign's will is well
known to lawyers as the doctrine of the rule of law. 57 The concept requires
that a government should have no powers other than those which have been
expressly conferred on it by law. The orthodox interpretation of the
Constitution not only meets this requirement but is expressly designed to
meet it. It views the Constitution as setting out all of the powers of every
institution of the government, including those of the legislature, so that
every power which every institution of government may exercise is seen as
limited and defined by law. Also, the orthodox justification for judicial
review which was first elaborated by Hamilton justifies review on the
grounds that it is the best means of ensuring that the second requirement
is not in practice ignored by the government. The major problem which
those who enter the social contract face is that after they have established

56 Ibid Ch 13.
57 The most influential formulation of that doctrine is that of Dicey in Introduction to the

Study of the Law of the Constitution, supra n 4.
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government and subjected it to law, they have no guarantee the government
will abide by the legal restraints which are imposed upon it. The members
of the government will have a very strong incentive to pursue their own
private ends by usurping other powers. If they do this, they end government
according to law and replace it by domination according to their own
desires. As the courts do not exercise power directly, but must persuade the
other organs of government to carry out their decisions, they are, according
to Hamilton, the branch of government least likely to be able to usurp
power. 58 Hence, they are in the best position to watch over the other organs
of government in order to ensure that they do not usurp power.

Therefore, the model of the contract which lies behind constitutional law
and which views the contract as granting limited defined powers to the
government meets the requirement that the members of the government be
subject to law and where possible, to the same law, as the governed.
However, the contract which lies behind orthodox constitutional law and
which views the Constitution as an agreement to grant limited powers to
the government is unable to meet the requirement that the sovereign not
only embody all of the members of the community but that its will should
reflect their desires as much as possible. In practical terms, the sovereign's
will may be equated with the supreme law making authority in the
community. That supreme law making authority can only accurately
embody the desires of the members of the community if all members of
the community have approximately equal influence over it. Hence, the
problem which the parties to Hobbes' contract face is that of ensuring that
everyone has and will continue to have approximately equal influence over
the supreme law making authority or legislature. If they fail to solve that
problem, and the legislature falls under the dominance of an individual or
a group, the sovereign will no longer reflect the community's desires and
the contract will have failed. 59

The contract which is the basis of the orthodox theory of constitutional
law seeks to ensure that the legislature is not captured by a person or small
group by retaining ultimate legislative power in the hands of the people and
by establishing a subordinate legislature of limited powers which is subject
to that supreme law making authority. This institutional structure may
appear to have advantages over the alternatives, which would be to retain
all legislative power in the hands of the people or to confer all legislative
authority on a legislative body. However, a closer analysis suggests that in
fact it has many disadvantages when compared with a legislative body of
unlimited powers.

In order to determine which type of legislature would be preferred by the
parties to a contract of the type which Hobbes envisaged, it is necessary
to examine the reasons why the parties to such a contract would opt for
a legislatu~e at all, and the dangers which they would face in so doing. The
legislature in Hobbes' world has two functions. Firstly, it is needed to
establish a system of legal restraints on violence and a system of private
rights to property in order to place limits on the unfettered competition for
resources which took place in the state of nature. Secondly, it must ensure

58 The Federalist, No 78.
59 For an excellent analysis of the problems for this type of theory which flow from the

capture of the legislature by a small group with a resulting under-representation of the
majority, see Kennedy, Legal Formality (1973) 2 J Leg 8t 351.
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that all members will continue to receive the benefits of the contract in that
they will continue to be protected from violence and will continue to have
access to property rights in the future. Without some guarantee that the
parties will receive the benefits of the contract indefinitely, it would not be
in their interests to enter the contract. The danger that all parties face is
that an individual or group will capture the legislature and use it to gain
control of property rights or to deny others any continuing benefits from
the contract.

It may seem that it would be possible to avoid this danger by not
establishing a legislature at all. Instead, they could attempt to determine all
the permitted limits on violence and to establish and distribute all private
rights in the contract itself. The approach has the advantage that it
guarantees everyone equal access to the legislature. Everyone has equal
access and equal influence on the final outcome because that is embodied
in the contract, and each party to the contract has the power to veto it by
refusing to accept its terms. It also obviates the need for an on-going
legislature. It envisages a contract which establishes and distributes private
rights and places constraints on the way in which such rights may be used
in order to prevent them being used to deny some parties the continuing
benefits of the contract. As the parties to the contract are self-interested,
each would want as many private rights as fully as possible to maximise
his own satisfactions. To satisfy the first of these requirements, the contract
would have to provide for all private rights to be distributed equally. No
one would be prepared to opt for a share which was less than that of
anyone else. To satisfy the second requirement, the contract would allow
each person the greatest possible freedom to deal with his own private
rights and to exchange those rights with others. Hence, the regime would
be one of freedom of contract. A social contract in these terms would
create a society based on freedom of contract with the government's only
role being that of preventing aggression and enforcing bargains. From the
parties' point of view it would have one great advantage. It rules out the
need for a legislature and hence rules out the danger that the legislature
could be used to take away their property rights or to deny them the
benefits of the contract in the future. However, it has a number of
disadvantages. Firstly, it limits the possibility of people co-operating to
pursue common goals. As there would be no legislature to decide on
common goals, the only way people would be able to pursue these goals
would be by contract. This would limit the possibility of common action
greatly because there would always be some who would refuse to take part
either in the hope that they would gain the benefits of that action without
sharing in the costs or simply because. they did not agree with it. Secondly,
it rules out any type of redistribution of private rights. Self-interested
persons who entered a social contract without any pre-existing rights to
protect might not wish to rule out the possibility of redistributing in the
future the rights which they have agreed to create. They do not enter
society to protect private rights but to protect themselves from aggression
and to increase their opportunity to maximise their satisfactions. They
would see private rights simply as a means to these ends. They would
realise that if, at any future time, they lost all of the private rights which
they had, they could lose all of the benefits of the social contract. They
would realise that that could happen even if everyone were of equal wisdom
and equally prudent. No property distribution is likely to be perfect.
Instead any distribution, especially if the forms of property are at all
complex, is likely to favour some people over others, even if only
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marginally. Luck, accidents, different preferences and, in the real world,
different levels of skills and prudence, are likely to magnify the resulting
differences, so that no matter what the original distribution, some would
be reduced to poverty not necessarily through any fault of their own. If
they were reduced to poverty, they would have little chance to satisfy any
of their wants. Because the social contract would be likely to establish a
system of private property they would in fact be worse off than in the state
of nature. In the state of nature, they were always free to take what they
could seize. Property rights rule out that possibility or at least add to its
risks. Besides, the poor may be subject to economic exploitation. Faced
with no real choice, they may be forced to subject themselves to the will
of another by contract just as effectively as if the other was using force to
dominate them. It would be more difficult for them to resist that
domination than it would have been for them to resist force in the state
of nature because the state would be likely to enforce their contract against
them. Hence, by losing all their original property rights, the poor could
easily lose all that the social contract was designed to offer them and
indeed could find themselves in a worse position than in the state of
nature.

At the time of the signing of the contract, some of the parties would
foresee this eventuality and prudently refuse to sign. To overcome their
objections, it would be necessary to establish an ongoing legislature.

Once the parties to the contract had chosen to set up a legislature, they
would have two options. Firstly, they could establish a legislature of limited
defined powers, simlar to that established by the Constitution and retain
the exclusive power to legislate on all other topics in their own hands.
Secondly, they could confer unlimited legislative power on an ongoing
legislature. 6o

The first option appears to be very attractive for two reasons. Firstly, by
not giving the permanent legislature power to legislate on all matters it
preserves a large area of freedom for the parties to the contract. For the
purposes of the theory under discussion, freedom simply means absence of
legal constraint so that the parties' freedom may be measured simply by
working out all the acts which the law leaves them free to do. 61 Secondly,
by reserving large areas of legislative power for the people, this option
appears to offer some protection against the possibility that legislative
power will be captured by an individual or group, because it will be much
more difficult for an individual or group to gain control of a permanent
legislature than it will be for them to gain control of the whole people.

However, except in a small society, where it is easy for the whole people
to exercise their legislative powers, these advantages are likely to be illusory.
Hobbes himself recognized that freedom as he defined it, that is freedom
from the law, was not necessarily to be valued, because when men are
totally free, they lose the protection of the law as well as gain the freedom
to do as they please.62 Hence, if the option of limited legislature increases
freedom, that is likely to be a mixed blessing because as well as increasing

60 They could do this in one of two ways. Either they could divest themselves completely of
all legislative power, conferring it completely on the legislature, or they could retain the
right of direct legislation, so that legislative power was shared with the legislature. For the
purposes of my analysis, there is no need to distinguish between these alternatives.

61 Leviathan Ch 21.
62 Ibid.
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people's freedom of action, it will reduce the extent to which the law is able
to protect them. Given the ambiguous nature of freedom in Hobbes' world,
it is not at all clear that the parties to his contract would choose a
legislature which maximised their freedom.

The second advantage of a limited legislature is also likely to be illusory.
Although it is true that the legislative powers which the people retain in
their own hands are less likely to fall under the control of an individual
or group than are the powers which they confer on a permanent legislature,
that will be of little advantage to them unless those powers are easily
exercised. If the practical effect of the people retaining some legislative
powers in their own hands is that those powers will rarely be exercised, the
people will in fact be worse off than if they had conferred all legislative
power on a permanent legislature. They will be worse off because unless
they can exercise their legislative powers to protect it, a legislature of
limited power is much more likely to be captured by an individual or group
than is a legislature of unlimited power. Once that happens, those who do
not belong to the controlling group may be disadvantaged by the laws
which are passed and hence may lose all of the benefits of the contract.

A legislature of limited powers is more easily captured by private
individuals or groups because it is easier for private accumulations of
power to develop if the legislature has limited rather than unlimited powers.
It is easy for individuals to accumulate great wealth and power if the
legislature only has limited authority because the result of limiting the
capacity of the legislature is to increase freedom and reduce the protection
of the law. Stronger, more ruthless and more capable individuals will be
able to use that increased freedom and the reduced protection which it gives
to others to increase their own powers and wealth. Once private individuals
have accumulated vast wealth or power, it becomes much easier for them
to exercise a disproportionate degree of control over a permanent
legislature. By gaining control of the legislature, they further increase their
own power and entrench their position. Hence, to ensure equal access to the
legislature and to ensure that the sovereign will reflects the people's desires,
it is necessary to prevent vast power or wealth being accumulated by private
individuals. That is most easily done by arming the legislature with
sufficient power to take steps to prevent individuals from accumulating so
much wealth or power that they are able to threaten the independence of
the legislature.

Because a legislature of limited powers makes it easier for individuals to
accumulate power and wealth and to use that power and wealth to capture
the legislature and use it as an instrument of domination, parties to the
type of social contract under consideration would not choose to limit the
powers of the legislature unless they could exercise the powers which they
retained easily. Instead, they would choose a legislature of unlimited power
because it is less likely to be captured by private interests.

Hence, the version of the social contract in which the parties to the
social contract owe each other no obligations and possess no rights before
they make the contract provides no support for the orthodox view that the
Constitution is a grant of limited powers to the Parliament. This
undermines the orthodox view because the orthodox view is based on
assumptions which are derived from that version of the social contract, in
particular the assumptions that anarchy, not society and government are the
natural state of man, that to prevent subordination of some to the will of
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others, governments must govern according to general rules or laws and
hence that all government power ought to be authorised by such rules.

If the orthodox interpretation is not justifiable on these assumptions, it
is difficult to see how it could be justified at all because these assumptions
lie behind it and are more favourable to it than any others. Hence, the
theory therefore ought to be rejected. It would not be chosen by self
interested individuals who agree to form a society. They would see that it
is not in their interests to accept it because it confers unfair immunities on
a lucky few and allows for private wealth and power to be accumulated in
a way which threatens equality and representative democracy. As it is not
in the interest of the contracting parties to accept it, it is not in our
interests to remain bound by it. It provides an unfair basis for our
constitutional law.




