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WINNEKE, P. (Delivering the judgment of the Court):

1. This is an appeal brought by the appellant John David Little pursuant to leave granted by the Court on 1
2 March 1999 against the orders made and judgment given by Beach, J. On 9 December 1997 whereby his
Honour ordered that proceedings commenced in the Supreme Court by the appellant be dismissed on t
he grounds that they disclosed no cause of action known to law and had no prospects of success.
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2. It appears from the reasons given by Beach, J. that, shortly before 11 June of 1997, the appellant had sough
t to file his writ in the Court, with a statement of claim annexed, in which he claimed damages from the
respondent, the State of Victoria. The Prothonotary had refused to seal the writ without the Court's dire
ction, as he considered the proceedings to be an abuse, and, accordingly, the appellant had made applic
ation to a judge of the Court pursuant to Rule 27.06(3) of the Rules for a direction that the Prothonotary s
eal the writ. That application came on before Gillard, J. on 11 June 1997 and, on 17 June 1997, his Honour d
ismissed it. His Honour concluded that in the form in which it stood, the writ, if issued, would constitute
an abuse of process. In the course of his reasons, Gillard, J. discussed whether the appellant might have
an action based on negligence but concluded that because no such cause of action had been pleaded, he
should dismiss the application.

3. On 2 July 1997 the appellant again attempted to file a writ with an amended statement of claim annexed t
o it. Again the Prothonotary refused to seal it. Once more the appellant appeared before Gillard, J. seeki
ng his Honour's order that the Prothonotary be directed to seal the writ. On this occasion, his Honour, o
n 18 July 1997, did so direct on the basis that the claim then made was not so untenable as to warrant ter
mination in limine. It was this claim which the respondent, the State of Victoria, contended before Beac
h, J. disclosed no cause of action, and it was that contention which his Honour upheld on 9th December
1997.

4. It is thus necessary to say something about the claim which the appellant makes in his amended statem
ent of claim which his Honour found disclosed no cause of action known to the law:

(a) The appellant claims damages from the State of Victoria for loss said to arise from
breaches of duties alleged to be owed to him by two Attorneys-General of the
State; namely the Honourable James Kennan, MLA, who was Attorney-General
between 1988 and 1992, and the Honourable Jan Wade, MLA, who has been
Attorney-General since that date.

(b) The appellant claims that, as the consequence of certain facts which he has
pleaded, the said Attorneys-General owed to him a common law duty to exercise
with reasonable care "their responsibility to protect him from injustice" (paragraph
19 of the statement of claim). That responsibility, it is alleged, consists of a duty "to
cause law and justice to be executed in all judgments of the Supreme Court" and
"to the utmost of [their] power ... to protect people from judgments that have not
been so executed and that threatened their liberty and livelihood" (paragraph 3(2)
(v)). The claim alleges that, in breach of the duty claimed, Attorney-General
Kennan "negligently failed to intervene" to protect the appellant from the making
and implementation of a Court order in 1991 to strike his name from the Roll of
Supreme Court Practitioners and to fine, and in default, imprison him for
contempt of court. Attorney-General Wade, it is claimed, was in breach of the duty
alleged because she negligently failed to intervene to secure the appellant's re-
admission to practise. The appellant claims damages, including exemplary
damages, for injury to his credit and reputation and for his loss of liberty and his
inability to practise his profession.

(c) In support of these contentions, the statement of claim alleges a variety of facts
which include the following:

(i)         That, in 1988, and purporting to act in accordance with the Rules ma
de pursuant to the Legal Profession Practice Act 1958, the Law Institut
e of Victoria claimed from the appellant (then a practising solicitor
in the State) a "practising fee" which included "an insurance contrib
ution".
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(ii)        That the Rule which authorised the collection of the practising fee w
as imposed for an improper purpose and was, to the knowledge of t
he Institute, invalid.

(iii)       That the Rule was approved by the then Chief Justice of the Suprem
e Court who also knew of its invalidity.

(iv)       That the appellant lawfully refused to pay the fee, citing its invalidit
y, as a consequence of which various court orders were thereafter
made by judges of the Court restraining the appellant from practisi
ng as a solicitor, and culminating in the orders which imposed fine
s upon him and ordered his imprisonment for failure to comply wit
h the Court's orders.

(v)        That, by approving the Rule, the Chief Justice had, so it is alleged, "u
ndermined the independence of judicial officers of the Court in rel
ation to any challenge to the validity of the fee" and that the judges
of the Court, who, thereafter, had made, or upheld orders, restraini
ng the appellant from practising and, when he continued to practis
e, fining and imprisoning him, had failed to act independently and
impartially inter alia because they had been unduly influenced by t
he Chief Justice's approval of the Rule. It is further alleged that the j
udges were aware of the invalidity of the Rule and were motivated b
y bias.

(d)        The respective Attorneys-General were, so it is alleged, aware of most, if not all, of t
hese background facts and were, accordingly (by their failure to intervene) in brea
ch of their respective duties to protect the appellant from the injustices to which h
e had been improperly subjected.

5. It was this claim which Beach, J. dismissed on 9th December 1997. In dismissing the proceedings, it woul
d appear that his Honour was acting pursuant to the Court's inherent power or the powers invested in it
by Rule 23.01 of the General Rules of Procedure in Civil Proceedings 1996. That Rule provides insofar as r
elevant:

"(1) Where a proceeding, or any claim in a proceeding –

(a) does not disclose a cause of action ... the court may stay the proceeding generally or in
relation to any claim or may give judgment to the proceeding generally or in relation to an
y claim."

6. It is clear from his reasons this his Honour regarded the appellant's claim as untenable. As His Honour p
ointed out, proof of the facts upon which the claim is based presents great difficulties; amongst other thi
ngs, that five separate judges of the Supreme Court failed to act independently and impartially in makin
g orders adverse to the cause of the appellant; that the Law Institute was collecting and using fees for im
proper purposes pursuant to rules which it knew to be invalid; and that the Attorneys knew of the injusti
ces being perpetrated upon the appellant.

7. The nature of the application before his Honour required him to be clearly satisfied on the facts pleaded
that the appellant's claim was unsustainable before he was entitled to dismiss it summarily pursuant eit
her to the Rules or the Court's inherent power. At the end of the day his Honour was so satisfied. He obs
erved that pursuant to s.23(2) of the Crown Proceedings Act 1958 no action lay against the Crown in the rig
ht of the State of Victoria "in respect of anything done or omitted to be done by any person whilst discha
rging or purporting to discharge any responsibility of a judicial nature invested in him". He further obser
ved that the appellant's claim alleged liability in the State of Victoria, not for the wrongful acts of the jud
ges, but for the wrongful acts of the law officers in failing to comply with a duty to intervene to prevent d
amage being occasioned to the appellant from the wrongful conduct of the judges. His Honour rejected
the notion that any such duty existed in the Attorney-General. He said:
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"But what Mr. Little alleges is not so much that the Attorneys-General were responsible fo
r the acts of the judicial officers in question but that he and, more recently she, had a duty
to [the appellant] to exercise reasonable care to protect him from injustice and that, in this
case, that duty should have been performed by the Attorneys- General intervening with a
view to protecting him from the making and execution of the gaol order and intervening
with a view to securing his re-admission to practise.

In my opinion there is no such duty upon an Attorney-General, nor in my opinion has an
Attorney-General a power to intervene in proceedings of the type in which Mr Little was i
nvolved. He or she has no power to do so and in my view has no duty to do so.

Mr Little placed great reliance on the decision of the Privy Council in Maharaj v. Attorney-
General of Trinidad & Tobago (No.2) [1979] A.C. 385. But as Gillard, J. Pointed out in his reaso
ns for judgment delivered on 17 June last, that case is an example where there was a consti
tutional right which gave a cause of action against the Attorney-General in question. This
is not such a case.".

8. The appellant, who has appeared in this Court on his own behalf, contends that the reasons which Beac
h, J. has assigned for dismissing his claim are erroneous and misconceive his arguments addressed to the
Court. It was and is the appellant's submission that the duties of care, which he contends repose in the r
espective Attorneys, exist by virtue of the promise of civil rights enshrined in the Coronation Oath pursu
ant to which the Sovereign has promised and sworn to govern the peoples of, inter alia, Australia accordi
ng to law and "to [her] power cause Law and Justice, with mercy, to be executed in all [her] judgments". It
is the appellant's contention that this Oath, administered to the sovereign upon her coronation, impress
es upon the Attorneys-General for the State of Victoria a duty, enforceable at the instance of individual li
tigants, to ensure that those litigants do not suffer injustice from abuses of judicial power. As we underst
ood the argument, this obligation, deriving from the Coronation Oath, is analogous to a constitutional g
uarantee of the right of the individual not to have his liberty or livelihood taken or interfered with by im
proper judicial behaviour; a right which was found by the Privy Council to exist in the peoples of Trinid
ad & Tobago by virtue of Chapter 1 of that country's constitution (see Maharaj v. Attorney-General [No.2], s
upra). The appellant has submitted to this Court that the obligation flowing from the Coronation Oath, i
mposes upon the respective Attorneys-General for the State of Victoria, as Ministers of the Crown, a co
mmon law duty of care to prevent harm flowing to citizens of the State from the abuse of power by judici
al officers appointed by the Executive arm of Government to administer law and justice. It is the appella
nt's admission that this duty is a private duty and one which was owed by Attorneys-General Kennan an
d Wade to himself as a person whose liberty and livelihood were likely to be and were affected by judicia
l decisions made between 1988 and 1991 which were, to the knowledge of the then Attorney-General, infe
cted by bias. The duty extended, so the appellant submits, to the current Attorney who, being aware that
his livelihood is still being affected by the improper and invalid decisions, had and has an obligation to t
ake reasonable steps to ensure that harm did not and does not continue to flow to him as a consequence
of their implementation.

9. The extent of the duty of care which the appellant alleges is not entirely clear from the submissions whi
ch he makes, save that he contends that the duty imposes an obligation upon the Attorney-General to int
ercede on behalf of an affected citizen, by making reasoned arguments to the Court, if he or she is aware
that the relevant harm is being or is about to be inflicted by an abuse of judicial power. He further conte
nds that "reason and openness of the proceeding will protect judges from the possibility of improper int
ervention" and that "the judge is unlikely to resist the ignominy of public exposure that he could expect t
o ensue if he defied a reasonable request for fairness from the Attorney-General".

10. It is, we think, unnecessary for the purpose of disposing of the appeal, to set out in detail the interesting
historical analysis traced for us by the appellant, pursuant to which, in 1688 in the first year of the reign o
f William and Mary, an Act "for establishing the Coronation Oath" came to be enacted (see 1 W&M.c.6).
The preamble to that Act recited that "in accordance with Law and Usage, Kings and Queens have taken
a solemn Oath at their respective Coronations to maintain the Statutes, Laws and Customs" of the real
m., "on all People and Inhabitants thereof in their Spiritual and Civil rights and Properties". However the
Preamble went on to recite that, because the Oath had been framed in "doubtful words and expressions",
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it was convenient that "a uniform Oath may be in all times to come taken by the Kings & Queens of this
Realm ... "

11. In clause 111, the terms of the oath to be administered required the sovereign to solemnly promise and s
wear (inter alia):

"to govern the people of this Kingdom of England and the Dominions thereto belonging,
according to the statutes in Parliament agreed on and the Laws and Customs of the same".

And also –

"to your power cause Law and Justice in Mercy to be executed in all 
your judgments".

12. The oath so administered amounts to a clear assertion, so the argument runs, of the supremacy of Parlia
ment and, for the first time, a clear statement of the rule of law as the constitutional basis for a monarc
h's reign. The latter oath, so it is contended, represented a compact between the Monarch and her subjec
ts whereby the Monarch, in return for the subject's allegiance, bound herself to cause law and justice to
be executed in all her judgments. Justice so promised, it is submitted, is to be executed through the Cour
ts and judges established and appointed by the Monarch and that, notwithstanding the development of t
he twin doctrines of judicial independence, secured by tenure quamdiu se bene gesserint and guarantee
d salary; and judicial immunity from suit (these doctrines now enshrined in this State respectively in s.77
(1) of the Constitution Act 1975 and s.23(2) of the Crown Proceedings Act 1958), the Sovereign's promise contai
ned in the Coronation Oath continues to impress upon the Attorney-General a duty, enforceable by priv
ate action, to protect citizens from damage occasioned by judicial bias and to secure the civil rights whic
h, so it is said, the Oath is designed to secure.

13. Beach, J. held that the law does not recognise such a duty of care. We respectfully agree. Although the A
ct establishing the Coronation Oath and the Oath itself were reaffirmed by the Act of Settlement 1701 (see
s.2; 12 and 13 Wm III c.2), and although the oath continues to exist and is still administered to successive
Kings and Queens of the realm (see Halsbury's Statutes of England & Wales, 4th Ed., Vol.10, p.29), those f
acts in our view cannot give rise to the duty contended for by the appellant. From time to time, the oath i
nfluences judges in this country in the discharge of their duties, even though they are sworn to their dut
y by a different form of oath (see R. v. Miceli (1997) 94 A.Crim.R.327, per Charles, J.A. at 333). However, in o
ur view, the fact that the Sovereign has taken the oath cannot impose upon or transmit to the Attorney-G
eneral for the State of Victoria a common law duty of the type for which the appellant contends. A quest
ion may arise as to whether the Act of 1688 is in force in or in relation to Victoria. We are prepared to ass
ume that it is, at least by virtue of paragraph (b) of s.4 of the Imperial Acts Application Act 1980. However, t
he Attorney-General in this State, in common with other Ministers of the Crown, takes an oath which is
different in form from the Coronation Oath. Although the oath taken by the Attorney-General swears all
egiance to the Sovereign, to suggest that the nexus so created imposes a common law duty of care upon t
he Attorney, deriving from the Coronation Oath is, we think, to read too much into that oath. It would be
strange, to say the least, if the oath taken by the Queen bound or imposed a duty upon Attorneys-Genera
l in this State; a duty said by the appellant to be one "to guard" the Coronation Oath. If there are any dele
gates of Her Majesty in respect of her oath about law and justice, they are surely Her Majesty's judges. E
ven if that expression extends to judges of the Supreme Court, there is no action, as we have previously s
tated, which can lie against the State of Victoria in respect of those judges. The appellant, of course, reali
ses that he can only make the State liable in tort vicariously for the negligent acts of its servants, agents o
r independent contractors, and that no such liability can attach to the State for acts and omissions comm
itted by judicial officers whilst discharging judicial responsibilities (see s.23(1) and (2) of the Crown Procee
dings Act). It is no doubt for this reason that he seeks to attach such a duty to the Attorney-General.

14. We know of no decision (and none has been cited) in England, or elsewhere, where a Court has held tha
t the Attorney-General owes a duty of care of the type contended for by the appellant deriving from the
Coronation Oath. In our opinion, it is improbable that such a duty of care could exist, not only because i
t is difficult to discern with any degree of precision what conduct, actual or threatened, of the judges wo
uld make the Attorney-General liable to act, but also because it is difficult to envisage what steps the Att
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orney-General could take to prevent or reverse it. Decisions of judges will impact upon litigants in an infi
nite variety of circumstances. Harm may well flow to a litigant if a judge has acted without jurisdiction, o
r has acted erroneously or with actual or ostensible bias. Whether a judge has acted with actual or osten
sible bias is not infrequently a matter of degree. In the usual course of events the litigant's redress is conf
ined to appeal, or prerogative relief or, in the case of a final court of appeal, an application to set aside ju
dgment on the grounds of interest or bias (cf. R. V. Bow Street Metropolitan Stipendiary Magistrate, ex parte
Pinochet Ugarte [No.2] [1999] 2 W.L.R. 272). The appellant seeks to answer this problem by contending that
the duty will only attach to the Attorney-General in circumstances where there has been, or is threatene
d, serious misconduct by the judge which he defined as "an act done with the intent to give an advantage
inconsistent with official duty and the rights of others". However, whether such conduct has occurred, or
is threatened, is itself a matter of subjective appreciation and may have different shades of meaning to di
fferent people. Judges are sworn to carry out their duties without fear or favour to litigants before them, i
ncluding the Executive Government. They must be presumed to act accordingly. If they do not do so, the
y are liable to be removed from office (cf. Haggard v. Pelicier Freres [1892] A.C.61 at 68, per Lord Watson, de
livering the judgment of the Privy Council; see also Hamond v. Howell (1677) 2 Mod.218 at 219; Floyd v. Bark
er (1613) 12 Co.Rep.23 at 25; 77 E.R. At 1307). It would be odd, in those circumstances, if the Attorney-Gener
al were to be fixed with some private duty to those who might be affected by the judges' decisions.

15. We agree with Beach, J. That the decision in the Maharaj case [No.2], supra, cannot advance the applican
t's cause. The duty perceived by the majority of the Privy Council to exist in that case was a public law du
ty said to arise from a specific enactment affirming, and providing redress for breaches of, particular hu
man rights and freedoms. In the context of the enactment, the Privy Council held that the duty owed wa
s not a vicarious one, but was a public duty owed directly by the State. At c.399 of the judgment of the m
ajority, Lord Diplock said:

"... no change is involved in the rule that a judge cannot be made personally liable for wha
t he has done when acting or purporting to act in a judicial capacity. The claim for redress
under s.6(1) for what has been done by a judge is a claim against the state in the exercise o
f the judicial power of the state. This is not a vicarious liability; it is a liability of the state it
self. It is not a liability in tort at all; it is a liability in public law of the state, not of the judg
e himself, which has been newly created by s.6(1) and (2) of the Constitution."

(see also per Lord Diplock at 389E, 394E and 397G & H.).

16. The appellant submits that these words do not affect his claim against the Attorney-General because it d
erives from the Coronation Oath and not from some enactment of the State. Such an enactment, he cont
ends, is simply a statutory affirmation of the rights and freedoms for which the Coronation Oath provid
es and which is no longer available in a State in which the Queen is no longer the head of that State. Ind
eed he submits that the 1688 Act, particularly in its preamble, enshrines civil rights, at the forefront of w
hich is a right not to be harmed by judicial corruption which so he contends is "the closest thing that we
have to a ... written Constitution of Rights". In this respect, we think it is doubtful whether the words "civi
l rights" where used in the preamble are used in the sense contended for by the appellant, but rather are
referring to the proprietary rights of the people of the realm as opposed to the spiritual rights of the cler
gy which are the subject of the third branch of the Coronation Oath. However, in our view, Lord Diploc
k's comments are equally applicable to the claim which the appellant seeks to bring. But even if the Cor
onation Oath enshrines rights and freedoms of the type which the appellant alleges, they are owed as pu
blic obligations by the State, and not by particular ministers. There is nothing to be found in the decisio
n of the Privy Council which shows or tends to show that the type of relief which was held to exist under
the written Constitution in respect of judicial conduct was previously available by virtue of the Coronati
on Oath. Furthermore, the redress held to be available was in respect of the Judge's conduct, not the Atto
rney-General's conduct. As we read them, the words of the oath are of such width that it seems to us they
could only import obligations, carrying corresponding rights, if the State were to create such obligations
and rights in a specific enactment (cf. Simpson v. Attorney- General of New Zealand [Baigent's case] [1994] 3
N.Z.L.R. 667 at 677, per Cooke, P.; and at 697-8 and 700-702 per Hardie Boys, J., cf. 704-6 per Gault, J. And
718 per McKay, J.). It was the appellant's submission that the Privy Council in Maharaj's case did not need
to consider liability in tort, seeming, as we understood him, to suggest that, had it done so, it would have
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found such liability to exist. As we have said, no support can be found in the Privy Council decision for t
hat suggestion.

17. We have already referred to the inability of the appellant to state with precision the circumstances in wh
ich the Attorney-General should intervene in the judicial process, which is, in itself, an indication that th
e duty of care contended for by him does not exist. A further difficulty is presented by asking at what tim
e in the proceedings the Attorney-General should seek to intervene or, indeed, whether this obligation c
ould involve an attempt to have the relevant court re-convened after a judgment has been pronounced.

18. It is of relevance to note that the singular role of the Attorney-General is to represent the public interest,
as distinct from private interests, in the administration of justice, whether it be by way of filing presentm
ent, entering nolle prosequis, determining to apply for committal in respect of contempt of court or gran
ting his or her fiat for bringing an action to assert a public right. The exercise of none of these powers is
examinable by the courts. In Gouriet v. Union of Post Office Workers

[1978] A.C.435, Lord Wilberforce said at page 477:

"A relator action - a type of action which has existed from the earliest times - is on
e in which the Attorney-General, on the relation of individuals (who may include
local authorities or companies), brings an action to assert a public right. It can pro
bably be said to be a fundamental principle of English law that private rights can
be asserted by individuals, but that public rights can only be asserted by the Attor
ney-General as representing the public. In terms of constitutional law, the rights o
f the public are vested in the Crown, and the Attorney-General enforces them as a
n officer of the Crown. And just as the Attorney-General has in general no power t
o interfere with the assertion of private rights, so in general no private person has
the right of representing the public in the assertion of public rights. If he tries to d
o so his action can be struck out."

19. The decision of the Attorney-General whether or not to give consent to the initiation of a relator action r
esides exclusively in the Attorney-General, and a refusal of consent is binding and not open to question i
n the courts: See London City Council v. Attorney-General [1902] A.C.165, at 168-169 per the Earl of Halsbur
y, L.C.; and Gouriet at 478-9. One of the justifications for this principle is that the decisions to be made as
to the public interest are not such as courts are fitted or equipped to make and, since they are apt to attra
ct political criticism and controversy, are outside the range of discretionary problems which the courts c
an resolve. Just as the Attorney-General's concern is here the larger question of public interest, the coroll
ary, as the passage quoted from Lord Wilberforce's speech (above) shows, is that the Attorney-General ha
s "in general no power to interfere with the assertion of private rights".

20. As we have noted, the appellant put to the Court that the Attorney-General should intervene in litigation
whenever it appears that an act has been done with an intention to give some advantage inconsistent wit
h official duty and the rights of others; he submitted that there must be actual bias shown, but that if a ci
tizen will lose the protection of the law by bias or corruption, there is a duty in the Attorney- General to i
ntervene.

21. If any such obligation exists, the duty contended for has, as its inarticulate major premise, the propositio
n that the Attorney-General must maintain (subject to notice) a general supervision over litigation condu
cted in the courts. This interference in the function of the courts, denying any effective separation betwe
en the roles of the executive and the judiciary, would presumably require the Attorney-General to receiv
e and monitor complaints about the actions of judges while the litigation in question was still extant, an
d, in the interests of natural justice, conduct an inquiry into the complaint, running parallel with the liti
gation itself, before embarking on the suggested intervention. The submission, apart from the threat to t
he independence of the judiciary which is implicit within it, would require the Attorney-General to take
up a role in relation to private litigation which, so far as we are aware, has never previously been suggest
ed. In our system of the administration of justice, superior court judges carry out their functions indepe
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ndently and free from interference or control by the executive, including the Attorney-General (see per
Kirby, P., as he then was, in Rajski v. Powell & Ors. (1987) 11 N.S.W.L.R. 522 at 530).

22. Furthermore, the appellant's acknowledgment that any such intervention might fail to change the judici
al conduct or any order made, together with all the inherit problems of causation that must be involved i
n the proposal, also suggest that the duty of care for which the appellant contends cannot be establishe
d.

23. We are, accordingly, of the view that, in these circumstances, the Attorney- General owes no tortious dut
y to litigants to take reasonable care to ensure that they are protected from judicial misconduct, whateve
r meaning is to be attributed to these words.

24. For the foregoing reasons, we are not in doubt that Beach, J. was right to conclude that the appellant's cl
aim was untenable and ought to be dismissed.

25. We would, accordingly, dismiss the appeal.

26. The Court will order that the costs of the appeal be paid by the appellant, but we do not include in those
costs the costs that were reserved of the hearings on 17 April and 8 May.
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