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CHARLES, J.A.: 

1  The appellant was born in Johannesburg in the Republic of South Africa on 24 March 1972.  

He and his family left South Africa in April 1989 and moved to New Zealand and in February 1991 

they emigrated to Australia.  The appellant was granted permanent resident status in Australia.  

2  Between February 1991 and February 1997 the appellant was a student at the University of 

Tasmania, graduating in May 1995 as Bachelor of Arts with Honours and in May 1997 as Bachelor 

of Laws with First Class Honours.  

3  Sometime during 1992 or 1993 the appellant made inquiries about becoming an Australian 

citizen.  He then learned that it would be necessary for him to swear an oath of allegiance to Her 

Majesty The Queen.  The appellant is, however, a staunch republican and did not then pursue his 

application to become an Australian citizen, believing that any oath of allegiance should be to 

Australia rather than to the Queen.  

4  On 24 January 1994 the procedure for obtaining Australian citizenship changed so that 

applicants were no longer required to swear an oath of allegiance to the Queen but were instead 

required to make a pledge to Australia.  Accordingly, in February 1995, the applicant became an 

Australian citizen.  

5  In June 1997 the appellant moved to Melbourne where he took up part-time employment 

as a para-legal with a Melbourne firm of solicitors.  In September 1997 the Commonwealth 

Government appointed him one of the 36 non-Parliamentary delegates to the Constitutional 

Convention and in February 1998 he duly attended the Convention in Canberra.  In March 1998 

the appellant entered into articles with a member of the firm of solicitors at which he had been 
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working since June 1997.  He has completed all the necessary requirements for admission to legal 

practice in this State save for the matter now under consideration.  

6  The appellant now seeks to be admitted to practice in Victoria as a legal practitioner.  This 

proceeding, by originating motion filed 23 February 1999, seeks an order under Rule 14.06 of 

Chapter II of the Supreme Court Rules to excuse him from taking the oath of allegiance prescribed 

under Rule 14.05.  These rules provide:-    

"Oaths - Forms 2-14A and 2-14B 

14.05    (1) A person applying to be admitted to legal practice in Victoria 
shall take the oath of allegiance and an oath of office. 

(2) The oath of allegiance may be in Form 2-14A and the oath of 
office may be in Form 2-14B. 

Excuse 

14.06   (1) The Court may upon application excuse a person from taking 
the oath of allegiance. 

(2) The application shall be made by originating motion and heard 
no later than 30 days before the first day of the month in 
which application for admission to legal  
practice is to be sought." 

7  These rules were passed in furtherance of s.6(1)(c) of the Legal Practice Act 1996.  S.6(1) 

provides:-    

"6.  Admission to Legal Practice  

(1) The Supreme Court may admit a person to legal practice in 
Victoria if he or she -  

 (a) meets the requirements of the admission rules; and 

(b) pays the admission fee; and 

 (c) takes the oath, or makes the affirmation, required by the 
Court."  

8  The application was heard by a judge on 1 March 1999.  The appellant supported his 

application by an affidavit sworn by him on 23 February 1999.  The respondent filed no material 
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regarding the matter but argument was presented on its behalf by counsel at the hearing of the 

application.  

9  The grounds upon which the appellant sought to be excused were set out in his affidavit 

and the relevant portions of the affidavit were summarised, but in some detail, in the reasons for 

judgment of the judge delivered on 10 March 1999.  In summary, the appellant said he had a 

conscientious objection to taking an oath of allegiance to the Queen stemming from his sincere 

and genuine belief that to take an oath is a solemn, serious and sincere act, which should not be 

undertaken lightly or without full and proper consideration.  His conscientious objection to taking 

the oath was said to arise from his belief that Australia should adopt a republican form of 

government.  He said that he was committed to amendment of the Commonwealth Constitution 

so as to achieve the republican form of government and was an advocate for that cause and that 

his advocacy for an Australian republic would be compromised by his having made an oath of 

allegiance to the Queen.  The appellant had made a pledge of loyalty to Australia when he 

became an Australian citizen in February 1995.  It was his experience that advocates for an 

Australian republic who had sworn an oath to the Queen were accused of hypocrisy.  He said that 

he was genuinely troubled about swearing an oath of allegiance when Her Majesty has little to do 

with the practical governance of Australia.  He swore that he was genuinely troubled by having to 

swear an oath, the substance of which he did not actually believe and which was inconsistent with 

his stated beliefs.  There is no suggestion that his Honour did not accept any of the statements 

made by the appellant in his affidavit.  

10  The judge rejected the application.  His Honour's reasons included that, in swearing 

allegiance to the Queen, the appellant would be doing no more than swearing allegiance to the 

Head of State of the country of which he is now a citizen and, in effect, to Australia.  His Honour 

said that the fact that the appellant is a dedicated republican was not to the point and that the 

swearing of the oath would not change that fact nor prejudice the appellant in that regard.  His 
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Honour also said that it was appropriate that the appellant swear an oath of allegiance to the Head 

of State of this country in the same fashion as any other officer of the Court.  

11  The appellant now appeals to this Court.  His notice of appeal includes grounds that the 

judge erred in refusing his application without regard to the matters put before him in support of 

the exercise of his discretion to grant the application; in failing to have any or any proper regard to 

various matters in respect of which his Honour should have exercised his discretion with regard to 

the grant of the application, matters such as the appellant's commitment of allegiance upon his 

formal adoption of Australian citizenship, his conscientious and reasoned objection to swearing a 

false oath; the fact that the judge was invested with a discretion to excuse the appellant from 

taking the oath; and that the judge erred in deciding that there was no prejudice to the appellant if 

he took the oath, or that it was necessary for the appellant to show prejudice which he would 

suffer in the consequence of his swearing the oath.  

12  When the matter came on for hearing in this Court, the question was raised whether the 

appellant required leave to appeal in that any order refusing the appellant's application was an 

order "in an interlocutory application"; see Border Auto Wreckers (Wodonga) Pty Ltd v. Strathdee 

[1997] 2 V.R. 49; Supreme Court Act 1986 s.17A(4)(b).  The Court decided that it would defer 

ruling on this question and that it would hear an application for leave, together with the appeal 

itself.  I shall deal with the question whether leave is necessary later in these reasons.  

13  The appellant accepts at the outset that the discretion to excuse compliance with the 

requirement to take the oath of allegiance is unfettered (Re Miller [1979] V.R. 381 at 383-384; 

Nicholls v. Board of Examiners [1986] V.R. 712 at 720) but contends that the discretion must be 

exercised, and exercised judicially.  So much may be conceded.  But in considering whether 

there has been an error in the exercise of judicial discretion, the question is to be approached on 

the basis that "there is a strong presumption in favour of the correctness of the decision appealed 

from, and that the decision should therefore be affirmed unless the court of appeal is satisfied that 
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it is clearly wrong":  Australian Coal and Shale Employees Federation v. The Commonwealth 

(1953) 94 C.L.R. 621 at 627; Oldaker v. Currington [1987] V.R. 712 at 718.  This Court cannot 

substitute its own view merely because it would have exercised the discretion differently.  

Furthermore, the application to be excused from taking the oath of allegiance is not to be treated 

lightly; Miller at 384.  

14  Mr Bevan-John for the appellant began by submitting that the requirement in Chapter II of 

the Rules that an applicant for admission to legal practice should swear two oaths was beyond the 

power of the Court and invalid and the appellant was not required, accordingly, to take the oath of 

allegiance.  The argument, which I confess I had some difficulty in understanding, appeared to 

proceed in the following manner:  s.6(1)(c) of the Legal Practice Act authorised the Supreme 

Court only to require that an applicant take a single oath; accordingly, the Rules made by the Court 

were invalid in that (a) two oaths were required, and (b) the Court could not exempt a particular 

applicant from taking one only of those oaths; to do so, it was submitted, would do violence to the 

enabling words of s.6(1)(c).  In my view there is nothing in this argument, first because words in 

the singular ordinarily include the plural, and secondly because an entitlement in the court to 

require the taking of an oath would implicitly include a right to exempt an individual applicant from 

doing so.  In rejecting this argument, I note that it was not put to the judge at first instance and, 

indeed, if it had been correct, there would have been no occasion for the making of this application 

in the first place.  

15  The first submission of Mr Bevan-John directed to the merits of the decision appealed from 

was that the judge's reasons would preclude any exemption from ever being granted, since the 

factors relied on would apply to all candidates, certainly to all immigrants, and on this view the 

exemptive power would never be applied to an immigrant.  I do not agree.  It is clear from the 

structure of the judge's reasons that his Honour gave careful attention to each of the grounds 

asserted by the appellant for seeking exemption, including his conscientious objection, his having 
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taken the citizenship pledge and the prejudice he said he would face if he swore an oath of 

allegiance to the Queen.  As Lush, J. Said in Board of Examiners v. Whalen [1983] 1 V.R. 437 at 

442, "No doubt it would be more difficult for an Australian national with [substantial residential] 

ties to obtain an exercise of the discretion in his favour than it would be for a person having a 

single foreign nationality", but I cannot detect in the judge's reasons any suggestion that in his view 

the exemptive power in Rule 14.06 could never be applied to an immigrant; nor does that 

conclusion seem to me to follow from anything in his Honour's reasoning.  A part of this 

submission was that his Honour had not in fact exercised the discretion under Rule 14.06(1) at all.  

But it is clear from a reading of His Honour's reasons that this submission cannot be accepted.  I 

should say that most of the submissions made on behalf of the appellant in this Court would more 

properly have been addressed to a judge first considering whether to exercise the discretion to 

excuse under Rule 14.06(1), rather than to an appellate court considering whether the judge at first 

instance had erred.  

16  Next Mr Bevan-John made a series of submissions the general purport of which was to 

diminish the significance of the taking of the oath of allegiance and its position in the Legal Practice 

Act 1996.  For example, the submission was made that our legal system does not need an 

applicant to swear allegiance personally to the Queen, that the oath has no purpose other than a 

ceremonial one, and that swearing an oath of allegiance to the Queen is not required for admission 

in a number of jurisdictions in Australia and, for that matter, New Zealand.  It was submitted that 

it is not desirable for people to take oaths declaring the truth of matters they do not believe in or 

for a legal system to compel the taking of such oaths.  We were reminded that the requirement 

to take the oath has changed in recent years to permit persons in appropriate cases to be excused 

from taking the oath of allegiance.  

17  Although there is substance in a number of these individual submissions, they are, in my 

view, not really to the point in this appeal and of little assistance to the appellant since they raise 
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no question of error in the judge's reasons.  As Street, C.J. Said in Re Howard [1976] 1 N.S.W.L.R., 

641 at 646:-  

"The taking of the oath of allegiance in association with admission to practice is 

part of the formal ceremony attendant thereon, but the law is clear that the bond 

of allegiance exists at common law, independently of whether the oath be taken 

or not.  The formal taking of the oath has significance in a ceremonial, but not a 

legal, sense.  It is customary, on admission ceremonies, to remind those newly 

admitted that the significance of the oath is that the Sovereign represents the 

fountainhead of law and justice - the oath is a pledge of service to the symbol of 

law and justice ." 

And in Miller, at 383, Young, C.J. said:- 

"But it remains important that a candidate for admission should take an oath of 

allegiance to the Sovereign.  Parliament has provided that it is one of the 

essential prerequisites for admission to practise.  In so providing Parliament has 

required a candidate for admission to do what every high office holder in this 

State does upon his assumption of office.  The provision is thus a recognition by 

Parliament of the importance attaching to admission to practise as a barrister and 

solicitor." 

18  The thrust of these passages remains, I think, relevant, notwithstanding that it is now the 

Rules of Court, rather than Parliament itself, which impose the obligation to take the oath of 

allegiance, and also that various governments may have in cases such as the adoption of Australian 

citizenship substituted a pledge of loyalty to Australia for the oath of allegiance to the Sovereign.  

19  Ms Ryan, who appeared for the Board of Examiners, submitted that a duty of allegiance is 

owed to the Sovereign by all those resident within her realm whether or not an oath of allegiance 

is taken; Joyce v. DPP [1946] A.C. 347 at 366 and 374; Howard at 645-646; and Nicholls at 729-730.  

As the judge put it in paragraph (22) of his reasons, the requirement that the appellant take an 

oath of allegiance as a condition of being admitted to practice is nothing more than a recognition 

of that duty.  The concept of allegiance was discussed, and the reciprocal nature of the rights and 

obligations involved was explained, by Ormiston, J. in Nicholls at 728.  
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20  Mr Bevan-John next submitted that prejudice is not a strict criterion for this appeal, but 

that, if the application is refused, the appellant would effectively be permanently precluded from 

being admitted to practice in Victoria.  He will, it was submitted, continue as a para-legal until the 

oath requirement is changed.  The relevant ground in the notice of appeal is somewhat 

differently worded, claiming that the judge wrongly found no prejudice to the appellant, and erred 

in deciding that the appellant needed to show prejudice to succeed.  

21  There is nothing in the reasons for judgment to suggest that the judge held that proof of 

prejudice was a prerequisite to the success of the application.  A number of cases have 

demonstrated that if an appellant can show a real possibility of prejudice or prejudice of a tangible 

kind, as a consequence of taking the oath of allegiance, the application to be excused has stronger 

prospects of success than if no such prejudice is likely; Miller at 384; Whalen at 439-440, 441-442 

and 443; Re Macgregor [1983] 1 V.R. 427, at 428, and Nicholls per Ormiston, J.at 730.  In 

Macgregor, Gobbo, J. said at 429 that:- 

"The notion of prejudice is one normally related to material matters and not 

personal matters that do not involve detriment.  In this question of prejudice I 

would not, however, see mere inconvenience caused by a diligent bureaucracy 

but not ultimately leading to loss of any real rights as sufficient to constitute 

prejudice.  Nor would I see it as sustaining an exercise of discretion if the ambit 

of that discretion is unlimited.  It would not seem an appropriate ground for 

exercise of discretion confined by the usual considerations of prejudice, or, on the 

wider view, to have regard to the inconvenience of possible disputation if the 

evidence did not also satisfy the Court that the applicant would ultimately be 

deprived of a meaningful right or privilege." 

22  Ms Ryan submitted in this Court that here the prejudice relied on by the appellant is largely 

embarrassment and a perceived conflict between his republican sentiments and the oath he is 

required to take as a matter of law in this State if he wishes to be admitted.  Ms Ryan pointed to 

the fact that, unlike the applicants in other reported cases, the appellant does not face the 

possibility of losing his nationality of a foreign state by taking such an oath.  The submission 
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continued that the appellant's claim was that he would be prejudiced because if the appeal were 

refused he could not be admitted to practice.  Ms Ryan submitted that this was the wrong test, 

the relevant prejudice being that which the appellant would suffer if he took the oath, not any 

prejudice that might result from a conscious choice not to do so.  As Ms Ryan said, the appellant 

is under no compulsion to take the oath of allegiance.  If he chooses not to do so, and cannot 

therefore satisfy the conditions for admission in this State, that is the result of his election.  There 

was, it seemed to me, considerable force in Ms Ryan's submissions.  

23  No suggestion was made that the appellant is not sincere or genuine in the statements he 

made in his affidavit.  The difficulty with the appellant's submissions on this aspect is, once again, 

that they do not lead to the conclusion that any error has been shown in the judge's reasons.  His 

Honour, in my view, carefully considered the matters put forward in the appellant's affidavit and 

was not persuaded by them.  Mr Bevan-John's submissions have not led me to conclude that his 

Honour failed to take into account any relevant matter, or gave undue weight to any factor, or 

otherwise is shown to have erred in his reasoning.  

24  Mr Bevan-John's next submissions related to the appellant's personal position.  He put it 

that the appellant has already publicly and deliberately declared his allegiance to Australia and that 

the purpose of his taking the oath has been fulfilled by his pledge upon taking citizenship.  He 

submitted that it was unfair to use the exemptive power under the Act to excuse those who do not 

want to make any commitment of allegiance to Australia at all and to deny it in respect of one who 

has already made the solemn pledge of that allegiance when he formally undertook Australian 

citizenship.  These submissions are, in my view, not only irrelevant to the substance of this 

appeal, they ignore the purposes of taking an oath of allegiance to which reference was made in 

cases such as Howard and Miller, and also the proposition stated by Lush, J. In Whalen at 442, 

which has already been quoted.  Mr Bevan-John also put it that by taking the present Victorian 

form of the oath the appellant could not become more loyal than he already is to Australia.  He 
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submitted that the appellant was sincere in his beliefs and acting bona fide in seeking this 

exemption, that this was a perfect case for granting exemption since allegiance has already been 

pledged and the swearing of the oath served no legitimate purpose.  These arguments again do 

not suggest any error in the reasoning of the judge; rather, they are an invitation to this Court to 

exercise afresh on appeal the discretion already exercised by the judge at first instance, an 

invitation which this Court is unable to accept unless error is first shown in the reasoning of the 

judge.  Part of Mr Bevan-John's submission was that his Honour paid no regard to the particular 

circumstances of the appellant but, again, the reasons for judgment showed this argument also to 

be without substance.  

25  Mr Bevan-John's final submission invited the Court to vary the form of oath of allegiance 

since the Legal Practice Act merely requires the swearing of an oath as "required by the Court", 

and the form of the oath is then simply prescribed by the Rules.  Mr Bevan-John conceded that 

this Court could only consider and rule on such a submission if error had first been found in the 

judge's reasons and I therefore need not consider this question further.  In my view, all of the 

grounds in the notice of appeal should be rejected.  

26  I return to the question whether the appellant requires leave to appeal, that is, whether 

the refusal of the application was an order in an interlocutory application.  As Gibbs, C.J. Said in 

Carr v. Finance Corporation of Australia Ltd [No. 1] (1981) 147 C.L.R. 246 at 248, the question is 

"whether the judgment or order appealed from, as made, finally determines the rights of the 

parties."   Callaway, J.A. In Little v. State of Victoria (unreported) Court of Appeal, 30 June 1998, 

said that:- 

"This question is to be answered having regard to the legal, rather than practical, 

effect of the judgment or order.  It is not sufficient that the rights of the parties 

with respect to some such matter as discovery or interrogatories are, or even that 

a preliminary issue is, decided." 
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27  As Mr Williams says in his work Civil Procedure, Victoria at para. 64.01.430, the question 

whether an order is final or interlocutory cannot always be answered readily and the attempt to 

frame a definition which will enable a judgment or order to be recognised as final or interlocutory 

by resort to some formula has caused difficulty.  In Hall v. Nominal Defendant (1966) 117 C.L.R. 

423 at 443, Windeyer, J. Said that a judgment or order is interlocutory unless it "finally 

determine[s] the rights of the parties in a principal cause pending between them." 

28  If there is any principal cause relevant to the present appeal, I should myself have thought 

that it was the applicant's application for admission to practice.  The application to be excused 

from taking the oath of allegiance could not, in my view, sensibly be described as a principal cause, 

nor does it finally determine the rights of the parties or create any estoppel precluding the making 

of a second application.  The appellant could, I think, bring a further application to be excused 

from taking the oath (D.A. Christie Pty Ltd v. Baker [1996]    2 V.R. 582), on new material, 

although, if the new material was available when the first application was brought, the second 

would probably be stayed as an abuse of process.  If it be said that this application stands alone, 

being made before the filing of an application for admission, I note that an order granting or 

refusing preliminary discovery (before action is brought) under Rule 32.03 or 32.05 has been held 

to be interlocutory; see e.g. Schmidt v. Won [1998] 3 V.R. 435; and an order made on an 

application to extend time under a limitation statute for the commencement of a proceeding is 

interlocutory whether the application is granted or refused; D.A. Christie Pty Ltd v. Baker.  

29  In my view, the order refusing the appellant's application to be excused from taking the 

oath of allegiance is interlocutory, and the appellant required leave to appeal.  

30  Having regard to the conclusions I have reached as to the merits of the appeal, I propose 

that the application for leave to appeal be refused, and the appeal therefore be dismissed as 

incompetent.  
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WINNEKE, P.: 

31  I agree for the reasons given by Charles, J.A., and subject to what I shall say hereafter, that 

the order made by Beach, J. was made in an interlocutory application and that leave to appeal 

should be refused because it has not been demonstrated that the exercise of his Honour's 

discretion has miscarried or is attended with sufficient doubt to warrant the grant of leave.  Nor, 

in my view, has it been demonstrated that his Honour's order is productive of any relevant 

prejudice to the applicant in the event that it remains undisturbed.  

32  The requirement which the Court imposes on those seeking admission to practise as 

barristers and solicitors in this State to take an oath or make an affirmation of allegiance retains a 

significance which goes beyond the mere academic and the pompous.  Young, C.J. explained its 

importance in Re Miller [1979] V.R. 381 at 383 in terms of the statutory recognition given by the 

Parliament to the oath of allegiance and its administration to persons carrying out significant 

functions in this State.  

33  To my mind his Honour's comments remain valid, notwithstanding the differences to be 

found between the terms of s.6 of the Legal Practice Act 1996 and those which existed in s.5 of the 

Legal Profession Practice Act 1958.  As Street, C.J. said in Re Howard [1976] 1 N.S.W.L.R. 641 at 

643, the significance of the oath being administered to those wishing to practise as barristers and 

solicitors is its reminder to them that their role will be to serve law and justice in the State, of 

which the Sovereign is the fountainhead.  
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34  It is, therefore, not surprising that the Court, in exercising its role as the ultimate controller 

of the profession, imposes as one of the prerequisites for admission to practise a promise of 

allegiance and does not lightly entertain applications to exempt persons from that obligation.  

Where, as here, exemption was sought on the grounds of a strongly held commitment to a 

republican model of government and a fear of compromising conscience and principles if required 

to take an oath of allegiance, it is equally, in my view, not surprising that His Honour exercised his 

discretion against exemption.  

35  Strong, and sincerely held, political beliefs as to the structure and style of government can 

be presumed to exist in many, if not most, applicants for admission to practice in this State.  But, 

as I have endeavoured to point out, the Court's function in admitting applicants to participate in 

the administration of justice is not concerned with affirming or denying such political beliefs or in 

promoting one style of government to the exclusion of another.  If, as may well happen, a 

republican model of government is hereafter adopted in this country, and the law requires a 

pledge of loyalty to the country and to the maintenance of its laws, it would to my mind be equally 

unacceptable to grant exemptions to persons from such a pledge on grounds that they held sincere 

beliefs that the appropriate form of government was a constitutional monarchy.   

36  The Court requires its practitioners to be aloof from such matters.  I agree with the 

respondent's contention that, if an applicant feels compelled to decline to take the oath of 

allegiance on the basis of the strength of his or her political beliefs, any prejudice which flows 

stems only from a conscious election driven by personal belief and is not the prejudice of a tangible 

kind which has, in some cases, founded the exercise of the Court's discretion to exempt an 

applicant from the taking of the oath.  For these, and the reasons given by Charles, J.A., I agree 

that the application should be refused.  
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37  My agreement with the reasons of Charles, J.A. includes an agreement with his reasons for 

rejecting the applicant's submission, not made to the judge below, that s.6(1)(c) of the Legal 

Practice Act does not require an applicant for admission to take the oath of allegiance.  

 

 

BATT, J.A.: 

38  I agree with both judgments which have been delivered.  

 

WINNEKE P: 

39  The formal order of the Court will be that the application for leave to appeal from Beach, 

J.'s order is refused.   

40  The appeal is dismissed, accordingly, as incompetent. 
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