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CHANGING THE RULES OF SUCCESSION TO THE THRONE 

 

By Anne Twomey

 

 

Introduction 

 

For some time there has been discussion in the United Kingdom about changing the rules 

of succession to the throne.  In March 2009 the then British Government announced that 

it had been in discussions with Her Majesty about changing the rules of succession to the 

throne.
1
  These proposed changes included the removal of the priority of male heirs over 

female heirs and the removal of disqualification from the line of succession of any person 

who „marries a Papist‟.
2
  The Brown Government did not, however, propose changing the 

requirements that the monarch be „in communion‟ with the Church of England and not 

exercise any „Popish religion‟.
3
  Nor did it propose the disestablishment of the Church of 

England.  The then Leader of the Opposition, David Cameron, expressed support for the 

Government‟s proposed changes
4
 and the Queen was said also to have agreed to them in 

principle.   

 

Once elected, however, the Cameron Government took the view that it had greater 

priorities and the reform of the law of succession to the throne was not high on its 

agenda, although discussions with other Commonwealth countries were continuing.
5
  The 

marriage of Prince William, however, has given greater impetus to reform.  Concern has 

now focused upon the position of any first-born daughter and whether her place in the 

line of succession would be supplanted by a later born son.  Prime Minister Cameron 

informed the House of Commons on 12 October 2011 that he had written to the Prime 

Ministers of other Realms about the issue and that it would be discussed at the 

Commonwealth Heads of Government Meeting („CHOGM‟) in Perth in October 2011.  

Cameron‟s letter to the other Prime Ministers stated that he proposed that males be no 

longer given precedence over females in the line of succession and heirs should not be 

removed from the line of succession for marrying a Catholic.  He noted that this 

discrimination against Catholics was an „historical anomaly‟ that could no longer be 

justified.
6
 

                                                 

 Associate Professor, University of Sydney Law School.  This paper is an updated version of an article 

first published in [2011] Public Law 378.   
1
 N Watt, „Gordon Brown in talks to end ban on Catholics joining royal family‟, The Guardian, 27 March 

2009; R Winnett and J Bingham, „Gordon Brown wants to end “discrimination” against women and 

Catholics over throne‟ The Telegraph, 27 March 2009. 
2
 Act of Settlement 1700, s 2.  On the common law and statutory rules for succession to the throne, see:  V 

Bogdanor, The Monarchy and the Constitution (Clarendon Press, Oxford, 1995) pp 42-60; and D Freeman, 

„The Queen and her dominion successors:  the law of succession to the throne in Australia and the 

Commonwealth of Nations Pt 1‟, (2001) 4(2) Constitutional Law and Policy Review 28. 
3
 Bill of Rights 1688 and the Act of Settlement 1700. 

4
 N Morris, „Royal succession:  Tories back end of discrimination‟ The Independent, 28 March 2009. 

5
 UK, Hansard, HC, 1 July 2010, col 1112.  See also HL, Vol 723, 10 January 2011, col 1170 where it was 

noted that discussions were proceeding under the chairmanship of the New Zealand Government. 
6
 Patrick Wintour, „Cameron Consults Commonwealth on royal succession reforms‟, The Guardian, 12 

October 2011, http://www.guardian.co.uk/uk/2011/oct/12/cameron-commonwealth-royal-succession-

reform?newsfeed=true [viewed 13 October 2011]. 
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In making changes to the law of succession to the throne, to what extent must the British 

Government consult with or seek the consent of other Commonwealth countries, 

especially the Commonwealth „Realms‟ of which Her Majesty is Head of State?
7
  Would 

a British legislative change to the rules of succession to the British throne have any 

impact upon who will be the Head of State in any other Commonwealth Realm?  What 

difficulties might Commonwealth Realms face in changing their own laws and 

Constitutions regarding their Head of State?  This article seeks to explore these issues. 

 

Previous UK Bills to change the succession to the throne 

 

Since 1979 there have been thirteen Bills introduced into the Westminster Parliament on 

the subject of changing the rules of succession to the throne.
8
  Interestingly, six of them 

were introduced by Conservatives, five by Labour and two by Liberal Democrats.  Only 

three have ever reached the second reading stage.   

 

Of these three, the first, in 1997, was introduced by the Conservative Peer, Lord Archer, 

as a private member‟s Bill.  It would have removed the priority of males over females in 

the line of succession, but would not have affected disqualification for marrying a 

Catholic.  In debate on the Bill, Lord Williams of Mostyn stated upon behalf of the 

Government that such a matter should be dealt with by a Government Bill as it was a 

significant constitutional matter.  He observed: 

 

Under the Statute of Westminster 1931, before any alteration in the law touching 

the succession to the Throne can take effect, the assent of all those countries of 

which Her Majesty is Queen is required.  The United Kingdom cannot act 

unilaterally.  That is another good reason for introducing a government measure.  

It would seem very odd to the legislatures of the 15 Realms to be invited to 

consider assenting to legislation instigated by an individual Member of your 

Lordship‟s House.
9
 

 

Lord Archer withdrew the Bill upon the assurance that the matter would be taken up in a 

Government Bill.  This did not happen.   

 

In 2004 a Labour Peer, Lord Dubs, introduced a Succession to the Crown Bill into the 

House of Lords as a private member‟s Bill.  This Bill dealt not only with male 

primogeniture but also with disqualification arising from marrying a Catholic.  

Arguments put against the Bill included:  that it would undermine the basis upon which 

                                                 
7
 Her Majesty is Head of State of sixteen Commonwealth Realms, being Antigua and Barbuda, Australia, 

the Bahamas, Barbados, Belize, Canada, Grenada, Jamaica, New Zealand, Papua New Guinea, Saint Kitts 

and Nevis, Saint Lucia, Saint Vincent and the Grenadines, the Solomon Islands, Tuvalu and the United 

Kingdom. 
8
 House of Commons Library Research Paper 09/24, Royal Marriages and Succession to the Crown 

Prevention of Discrimination Bill, 17 March 2009, available at:  

http://www.parliament.uk/commons/lib/research/rp2009/rp09-024.pdf [viewed 9 February 2010].  See in 

addition:  Succession to the Crown Bill 2011 (UK). 
9
 UK, Hansard, HL, 27 February 1998, Vol 586, col 917. 

http://www.parliament.uk/commons/lib/research/rp2009/rp09-024.pdf
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other hereditary titles are inherited; that it would undermine the establishment of the 

Church of England; and that it would increase the risk that the monarch‟s heir would be a 

Catholic, who could not be in communion with the Church of England.
10

   

 

Lord Falconer, the Lord Chancellor, stated on behalf of the Government that the Bill 

could „possibly require the assent of the legislatures of all the countries of which Her 

Majesty is Queen‟.  The word „possibly‟ should be noted.  He was careful not to insist 

that this was a legal requirement.  He acknowledged that the Bill specifically confined its 

application to the United Kingdom, but criticised it for not dealing with „the real issues 

raised by the possibility of the succession to the Crown diverging among the various 

countries of which Her Majesty is Queen‟.
11

  Lord Falconer‟s argument eventually turned 

on the conclusion that while the objects of the Bill were worthy, it was not an urgent 

matter and should be done in a broader context of reconsidering the Act of Settlement.
12

  

In the absence of government support, the Bill was withdrawn. 

 

In March 2009, the Royal Marriages and Succession to the Crown (Prevention of 

Discrimination) Bill was introduced into the House of Commons as a private member‟s 

Bill, this time by a Liberal Democrat, Dr Harris.  It proposed the elimination of priority 

for male heirs over females, the removal of disqualification from the line of succession 

for marrying a Catholic and the repeal of the Royal Marriages Act.   

 

One of the notable aspects of the debate on this Bill was the confusion about whether all 

Commonwealth countries would have to be consulted about it, or whether consultation 

was confined to the 15 other Realms.  It was even suggested that all the British overseas 

territories would have to be consulted, as well as devolved administrations, such as 

Scotland.
13

  There was also confusion about whether mere consultation was required, 

which could be done by a phone call, or whether the Parliament of each of these polities 

would have to legislate prior to the United Kingdom Parliament enacting its legislation.
14

  

The force of the commitment given in the preamble to the Statute of Westminster was 

questioned, with some regarding it as similar to a treaty obligation that is not a domestic 

legal obligation.
15

  There was little discussion of the possibility of the rules of succession 

to the throne diverging amongst Commonwealth Realms, although one Member pointed 

out that it was possible that Canada or Australia could pass such a law first of their own 

initiative, leaving the United Kingdom out of kilter with discriminatory rules.
16

 

 

This Bill was the catalyst for the Prime Minister, Gordon Brown, stating that he 

supported the proposals, although not this Bill, and that his Government would raise the 

issue with Commonwealth countries at CHOGM in Trinidad and Tobago in November 

2009.  Whether or not this was simply another holding manoeuvre on the part of the 

British Government, is unclear.  Brazier has recorded in great detail the extreme 

                                                 
10

 UK, Hansard, HL, 14 January 2005, Vol 688, col 500-1. 
11

 UK, Hansard, HL, 14 January 2005, Vol 688, col 511. 
12

 UK, Hansard, HL, 14 January 2005, Vol 688, col 512. 
13

 UK, Hansard, HC, 27 March 2009, Vol 490, col 590. 
14

 UK, Hansard, HC, 27 March 2009, Vol 490, col 569 and 577. 
15

 UK, Hansard, HC, 27 March 2009, Vol 490, col 606.   
16

 UK, Hansard, HC, 27 March 2009, Vol 490, col 616. 
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reluctance of United Kingdom governments of any political persuasion to legislate with 

respect to the monarchy.
17

   

 

When the Lord Chancellor, Jack Straw, was asked whether the British Government had 

already approached other countries of which the Queen is Head of State, he stated: 

 

Let me put it this way:  we have not been unaware of the views of the Heads of 

Government of relevant countries…
18

 

 

Mr Straw noted that the members of the Commonwealth „would be right to be offended‟ 

if they were bounced into a „take-it-or-leave-it‟ position.  He recognised that there was a 

„slightly arcane argument‟ about whether a commitment in the preamble to the Statute of 

Westminster has legal force, but concluded that this commitment „plainly has huge moral 

force‟ and that „[n]o serious British Government of any complexion could ignore part of a 

solemn compact with, originally, the dominions and now the Commonwealth.‟
19

 

 

He concluded that the issue was one that the Government would pursue, including 

through discussions with Commonwealth Governments, but that the chances of it being 

implemented before the next general election were „very limited‟.
20

   

 

The CHOGM communiqué of November 2009 did not record any formal discussion of 

changes to succession to the throne.  While Commonwealth Heads of Government 

acknowledged „the centrality of gender equality and empowerment‟ and „stressed the 

need for improved women‟s participation, leadership and representation in decision-

making at all levels‟,
21

 they did not appear to address the discrimination against women 

in the law of succession to the throne, which potentially affects the Head of the 

Commonwealth.  The New Zealand Prime Minister, John Key, confirmed that succession 

to the throne was not discussed at CHOGM.
22

  When asked in the Westminster 

Parliament what discussions had been held at CHOGM about the laws of succession to 

the throne, Ms Harman, the Leader of the House, responded on behalf of the Prime 

Minister that the Government was in contact with other Realms about updating the rules 

of succession and that discussions were continuing.
23

   

 

Prime Minister Cameron‟s statement to the House of Commons on 12 October 2011 that 

the matter will be discussed at the next CHOGM will hopefully mark more committed 

efforts on the part of the United Kingdom Government to achieve change.  

 

                                                 
17

 R Brazier, „Legislating About the Monarchy‟ (2007) 66(1) Cambridge Law Journal 86. 
18

 UK, Hansard, HC, 27 March 2009, Vol 490, col 621. 
19

 UK, Hansard, HC, 27 March 2009, Vol 490, col 628. 
20

 UK, Hansard, HC, 27 March 2009, Vol 490, col 628. 
21

 CHOGM Communiqué, 29 November 2009, Trinidad & Tobago, paras 41 and 97. 
22

 „NZ supports change to royal-succession rules‟ New Zealand Herald, 1 December 2009. 
23

 UK, Hansard, HC, 27 January 2010, Vol 504, col 807.   



 5 

The Statute of Westminster 1931 

 

In the debate on changing the law of succession in the United Kingdom, the following 

views have variously been put: 

 

 Commonwealth countries would have to be consulted;
24

 

 Commonwealth countries would have to give consent through their legislatures;
25

 

 Commonwealth Realms would have to assent, either by resolution or legislation 

enacted by their respective Parliaments;
26

 

 Commonwealth Realms would have to pass identical legislation to avoid disputes 

about the succession.
27

 

 

In part, the differences may lie in a failure to be exact.  In the main, however, the 

confusion appears to be derived from misunderstandings as to the application of the 

Statute of Westminster and its current relevance.   

 

The Balfour Declaration, made at the Imperial Conference of 1926, declared that Great 

Britain and the Dominions „are autonomous communities within the British Empire, 

equal in status, in no way subordinate one to another in any aspect of their domestic or 

external affairs, though united by a common allegiance to the Crown, and freely 

associated as members of the British Commonwealth of Nations‟.
28

  Legislation was 

required to formalise some aspects of this relationship of equality.  The Conference on 

the Operation of Dominion Legislation met to consider what legislation was needed.  Its 

report formed the basis for the Statute of Westminster.
29

  Its proposal to remove the 

application of the Colonial Laws Validity Act 1865 and the doctrine of repugnancy with 

respect to Dominion laws meant that a Dominion could theoretically repeal the 

application of the Act of Settlement with respect to the Dominion and enact its own law 

regarding succession to the throne.  The retention of exclusive British legislative power 

over succession to the throne was regarded as inconsistent with the principle of equality 

laid down in the Balfour Declaration.
30

   

 

                                                 
24

 Royal Marriages and Succession to the Crown (Prevention of Discrimination) Bill 2009 (UK), cl 4(2). 
25

 UK, Hansard, HC, 13 December 1999, Vol 341, WA 57 (Mr Blair); and 12 January 2009, Vol 486, col 

513W (Mr Straw), both stating that „the consent of legislatures of member nations of the Commonwealth‟ 

was required.  
26

 UK, Hansard, HL, 27 February 1998, Vol 586, col 917 (Lord Williams); R Brazier, „Skipping a 

generation in the line of succession‟ [2000] (Winter) Public Law 568, 572. 
27

 Letter by the UK Prime Minister, Mr Blair, to Lord James Douglas-Hamilton, 23 October 1999, quoted 

in:  Scottish Parliament Information Centre, Research Paper 99/17, The Act of Settlement, 14 December 

1999, available at http://www.scottish.parliament.uk/business/research/pdf_res_papers/rp99-17.pdf.  See 

also:  R Blackburn, King and Country – Monarchy and the future King Charles III, (Politico‟s 2006) 127. 
28

 The Report of the Imperial Conference of 1926 upon Inter-Imperial Relations, 18 November 1926, Cmd 

2768. 
29

 Report of the Conference on the Operation of Dominion Legislation and Merchant Shipping Legislation, 

25 June 1930, Cmd 3479. 
30

 Australia, „Report of Sir William Harrison Moore on the Conference on the Operation of Dominion 

Legislation‟, 11 July 1930, Parliamentary Papers, Vol 1929-30, 1337, 1367.  

http://www.scottish.parliament.uk/business/research/pdf_res_papers/rp99-17.pdf
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The Conference concluded that as the Dominions and Great Britain were now equal in 

status but bound by a common allegiance to the Crown, „it is clear that the laws relating 

to the succession to the Throne and the Royal Style and Titles are matters of equal 

concern to all‟.
31

  It therefore proposed the establishment of a convention to deal with 

succession to the throne, which would be recorded in the preamble to the proposed 

statute.  An Australian delegate, Sir William Harrison Moore, noted that a convention 

was chosen because it was a familiar method that would be readily understood and that 

„avoiding rigidity, it would impose the least restraint upon the flexibility which has been 

a distinctive feature of the British constitutional system‟.
32

  It was not intended to be set 

in stone.  It was apparently only included in legislation because the British Government 

representatives feared that if there were no mention of this convention in the Statute, it 

would be defeated in the House of Commons.
33

   

 

The relevant parts of the preamble to the Statute of Westminster 1931 state: 

 

And WHEREAS it is meet and proper to set out by way of preamble to this Act 

that, inasmuch as the Crown is the symbol of the free association of the members 

of the British Commonwealth of Nations, and as they are united by a common 

allegiance to the Crown, it would be in accord with the established constitutional 

position of all the members of the Commonwealth in relation to one another that 

any alteration in the law touching the Succession to the Throne or the Royal Style 

and Titles shall hereafter require the assent as well of the Parliaments of all the 

Dominions as of the Parliament of the United Kingdom. 

 

AND WHEREAS it is in accord with the established constitutional position that 

no law hereafter made by the Parliament of the United Kingdom shall extend to 

any of the said Dominions as part of the law of that Dominion otherwise than at 

the request and with the consent of that Dominion. 

 

Formerly, the United Kingdom Parliament had full power to legislate in a manner that 

bound the Dominions by laws of paramount force.  While s 2 of the Statute of 

Westminster took away the „paramount force‟ of such laws by permitting their local 

amendment or repeal, s 4 of the Statute limited the future extension of British laws to the 

Dominions to circumstances where the Dominion had requested and consented to such an 

enactment.
34

  Section 4 provided: 

 

                                                 
31

 Report of the Conference on the Operation of Dominion Legislation and Merchant Shipping Legislation, 

25 June 1930, Cmd 3479, para 59. 
32

 Australia, „Report of Sir William Harrison Moore on the Conference on the Operation of Dominion 

Legislation‟, 11 July 1930, Parliamentary Papers, Vol 1929-30, 1337, 1367. 
33

 Memorandum by P McGilligan on a meeting of the heads of delegations at the Conference on the 

Operation of Dominion Legislation, October 1929, Documents on Irish Foreign Policy, No 279:  

http://www.difp.ie/docs/Volume3/1929/991.htm [viewed 16 February 2010]. 
34

 Section 4 is not a limitation on the power of the United Kingdom to enact such laws.  Rather, it is a rule 

of recognition that allows the courts of the Dominion to ignore any purported attempt to extend the 

application of a British law as part of the law of the Dominion if the request and consent is not recorded in 

the Act.   

http://www.difp.ie/docs/Volume3/1929/991.htm
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No Act of Parliament of the United Kingdom passed after the commencement of 

this Act shall extend, or be deemed to extend, to a Dominion as part of the law of 

that Dominion, unless it is expressly declared in that Act that that Dominion has 

requested, and consented to, the enactment thereof. 

 

These recitals and provisions have been extensively examined by Wheare.
35

  As he 

pointed out, they declare three conventions and a legal requirement.  These are as 

follows: 

 

1. Dominion legislation that alters the law touching succession to the throne or the 

royal style and titles requires the assent of the Parliaments of the United Kingdom 

and other Dominions (preamble, paragraph 2); 

2. United Kingdom legislation that alters the law touching succession to the throne 

or the royal style and titles, whether or not it is intended to extend as part of the 

law of the Dominions, requires the assent of the Parliaments of the other 

Dominions (preamble, paragraph 2); 

3. United Kingdom legislation that alters the law touching succession to the throne 

or the royal style and titles and which is intended to extend to any Dominion, as 

part of its law, requires the request and consent of that Dominion (preamble 

paragraph 3); and 

4. United Kingdom legislation that alters the law touching succession to the throne 

or the royal style and titles shall not extend, or be deemed to extend, to a 

Dominion as part of its law, unless it is expressly declared in that Act that the 

Dominion has requested, and consented to, its enactment (section 4).
36

 

 

A number of critical distinctions arise.  First, conventions 1 and 2 require „assent‟, which 

might take place before or after the United Kingdom‟s legislation is enacted (although it 

would obviously be prudent for the United Kingdom to seek an informal indication of 

assent in advance).
37

  Convention 3 and legal requirement 4 instead require both a request 

and consent.  The request must take place before the enactment of the legislation 

implementing it, particularly if legal requirement 4 applies, as it needs to be recorded in 

the implementing Act itself.   

 

Secondly, conventions 1 and 2 require the assent of „Parliaments‟ whereas convention 3 

and legal requirement 4 require the request and consent of „the Dominion‟, incorporating 

a degree of ambiguity as to how this is to be given and by which institution.
38

  That 

ambiguity is clarified with respect to Australia by s 9(3) of the Statute of Westminster, 

which provides that the request and consent referred to in s 4 is that of the Parliament and 

Government of the Commonwealth of Australia.  The view has been taken in Australia 

that as the word „Parliament‟ incorporates not only the two Houses but also the Crown, a 

                                                 
35

 K C Wheare, The Statute of Westminster and Dominion Status, (OUP, 5
th

 ed, 1953) 150-7 and 277-99. 
36

 This is a summary of those rules described by Wheare:  K C Wheare, The Statute of Westminster and 

Dominion Status, (OUP, 5
th

 ed, 1953) 278-80. 
37

 K C Wheare, The Statute of Westminster and Dominion Status, (OUP, 5
th

 ed, 1953) 283; R T E Latham, 

The Law and the Commonwealth (OUP, 1949) 619. 
38

 K C Wheare, The Statute of Westminster and Dominion Status, (OUP, 5
th

 ed, 1953) 283. 
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resolution of both Houses is not enough.  The request and consent of Parliament may 

therefore only be given by the enactment of a statute, as this involves royal assent as well 

as the consent of the two Houses.   

 

Thirdly, the Statute of Westminster applied from its commencement in December 1931 to 

the Dominions of Canada, Australia, New Zealand, South Africa, the Irish Free State and 

Newfoundland.
39

  However, sections 2-6 did not extend to Australia, New Zealand or 

Newfoundland as part of their law until adopted by the relevant Dominion Parliament.
40

  

Hence, while s 4 did not initially apply to these Dominions,
41

 the preamble did.  The 

preamble, of course, has no legal effect and merely recognises the existence of a 

convention that was accepted by all the Dominions in 1931.  It did not freeze that 

convention or prevent it from changing over time. 

 

The most critical distinction, however, is between a United Kingdom law that extends to 

a Dominion as part of its law (convention 3 and legal requirement 4) and a law that alters 

the law touching succession to the throne or the royal style and titles but which may only 

apply as part of the law of the country in which it is enacted (conventions 1 and 2).  For 

example, assuming the conventions still apply, a law enacted by the Westminster 

Parliament that provided for the proclamation of a new royal style and title of Her 

Majesty with respect to the United Kingdom would not give rise to the application of 

convention 3 or legal requirement four, but would trigger convention 2, and a law enacted 

by the Australian Parliament regarding the royal style and titles of the Queen of Australia 

would trigger convention 1, but none of the others. 

 

Application of the Statute of Westminster to the abdication crisis of 1936 

 

These distinctions are illustrated with respect to the abdication of Edward VIII, which 

involved the need to enact legislation to change the law of succession to the throne to 

exclude him and any of his issue and their descendants from succession to the throne.  

Canada, New Zealand and Australia sought to have the British law extend to them as part 

of their own laws.  The Statute of Westminster applied in full to Canada, so conventions 

2 and 3 and legal requirement 4 applied in its case.  The consent and request of Canada to 

the enactment of His Majesty‟s Declaration of Abdication Act 1936 was given by way of 

executive order in council
42

 and recorded in the preamble to that Act  In order to meet the 

parliamentary assent requirement of convention 2, the Canadian Parliament later enacted 

the Succession to the Throne Act 1937 (Canada).   

 

Section 4 of the Statute of Westminster had not yet been adopted by Australia or New 

Zealand, so it was not necessary to gain and record their request and consent for the law 

to extend to them.  It extended to Australia and New Zealand of its own force without any 

                                                 
39

 Statute of Westminster 1931, s 1. 
40

 Statute of Westminster 1931, s 10. 
41

 See the discussion below of the adoption and later repeal of s 4 with respect to Australia and New 

Zealand.  It was never adopted by Newfoundland, which later came under direct rule of the United 

Kingdom Government in 1934 and became a Province of Canada in 1949. 
42

 Minute of the Privy Council of Canada, 10 December 1936:  National Archives of Australia („NAA‟):  

A461 V396/1/1. 
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further legal steps.  Assent, under convention 2, and its mention in the preamble to His 

Majesty‟s Declaration of Abdication Act 1936 (UK), was regarded as a „matter of 

courtesy‟.
43

  Australia‟s Parliament was the only Dominion Parliament to indicate its 

assent prior to the enactment of His Majesty‟s Declaration of Abdication Act.
44

  It did so, 

however, by way of resolutions of each House,
45

 rather than legislation, because of 

doubts as to whether there was a constitutional head of power that would support the 

enactment of legislation.
46

  It remains doubtful whether this would amount to the assent 

of „Parliament‟ for the purposes of convention 2.  New Zealand indicated its assent in 

advance by way of executive act, but later passed a parliamentary resolution in each 

House which „ratified and confirmed‟ that assent for the purposes of convention 2.
47

  It 

appears that neither Dominion formally requested and consented to the enactment of the 

British Act, in accordance with convention 3.
48

  Wade has noted that Australia and New 

Zealand simply behaved as they would have done before the enactment of the Statute of 

Westminster.
49

   

 

As His Majesty‟s Declaration of Abdication Act 1936 (UK) extended as part of the law 

of Canada, Australia and New Zealand as well as the United Kingdom, the effective date 

of the abdication in those four countries was the date of commencement of that Act, 11 

December 1936, rather than 10 December, which was the day on which Edward VIII 

signed his declaration of abdication. 

 

Neither South Africa nor the Irish Free State wanted the British Act to extend in its 

application as part of their own law, so neither gave the request and consent required by s 

4 of the Statute of Westminster.  South Africa gave an initial executive „assent‟ prior to 

the enactment of the British law, but then later enacted its own law, His Majesty Edward 

VIII‟s Declaration of Abdication Act 1937, which gave parliamentary assent to the 

British law (in accordance with convention 2), enacted the changes in the law of 

succession and dated the abdication back to 10 December, being the day on which 

Edward VIII signed the instrument of abdication.  The Irish Free State did not assent to 

the British Act at all.  It enacted its own law, the Executive Authority (External 

Relations) Act 1936, implementing the abdication and changing the laws of succession to 

the throne on 12 December 1936.  The abdication therefore took effect in the Irish Free 

State on 12 December 1936.   

                                                 
43

 R T E Latham, The Law and the Commonwealth (OUP, 1949) 629. 
44

 R T E Latham, The Law and the Commonwealth (OUP, 1949) 626. 
45

 Australia, Hansard, HR, 11 December 1936, 2898-2926; Senate, 2892-6. 
46

 Australia, Hansard, HR, 11 December 1936, 2908-9 (Mr Menzies).  See also:  K H Bailey, „The 

Abdication Legislation in the United Kingdom and in the Dominions‟ (1938) 3 Politica 1, 10 and 19; R G 

Menzies, „The Statute of Westminster‟ (1938) 11 Australian Law Journal 368, 370; and K C Wheare, The 

Constitutional Structure of the Commonwealth (Clarendon Press, 1960) 157. 
47

 New Zealand, Hansard, Vol 248, 9 September 1937, LC, 5; HR, 7.  See further:  K C Wheare, The 

Constitutional Structure of the Commonwealth (Clarendon Press, 1960) 162 on why a resolution was 

chosen over legislation. 
48

 The Australian Prime Minister consulted the States about the proposed procedure of parliamentary 

„assent‟ under convention 2.  The Victorian Premier replied on 9 December 1936 by querying whether 

„consent and request‟ was also required under convention 3, but the Australian Government did not appear 

to regard it as necessary:  NAA:  A461 V396/1/1. 
49

 E C S Wade, „Declaration of Abdication Act, 1936‟, (1937) 1 Modern Law Review 64, 66. 
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Three lessons can be learned from this exercise in changing the laws of succession.  First, 

that it is possible for the laws of succession to diverge and apply differently in 

Commonwealth Realms.  There were different Kings in different Dominions during the 

period 10-12 December 1936 marking the divisibility of the Crown in the personal, as 

well as the political, sense.  As Wheare described it, the Commonwealth was „partly 

dismembered‟ during this period.
50

   

 

Secondly, these conventions, even a short time after the enactment of the Statute of 

Westminster were not fully implemented by the different Dominions.  Latham described 

the conventions as „creaking‟.
51

  Scott, writing in 1962, noted that „[t]here was formerly a 

convention that statutory uniformity on these subjects would be maintained in the parts of 

the Commonwealth that continued to owe allegiance to the Crown‟.
52

  He went on to 

observe that uniformity is not always attainable and pointed to the divergence of 

approach of the Dominions in responding to the abdication crisis as evidence.
53

 

 

The third point is that the local laws and constitutions of the Dominions affected how 

they responded to the 1936 abdication crisis.  The United Kingdom had already ceased to 

have any real control over how changes to succession to the throne would apply to, or be 

implemented by, its Dominions. 

 

The application of the Statute of Westminster today 

 

At the time the Statute of Westminster 1931 was enacted, there were six „Dominions‟ to 

which it applied:  Australia, Canada, New Zealand, South Africa, the Irish Free State and 

Newfoundland.  The conventions set out in the preamble to the Statute of Westminster, 

although referring to the free association and common allegiance of „the British 

Commonwealth of Nations‟, only apply to the „Dominions‟ or the „Parliaments of all the 

Dominions‟, as defined in s 1 of the Statute.  

 

Of these Dominions, the Statute of Westminster no longer binds South Africa or Ireland 

at all since they became republics.  Newfoundland never adopted the Statute and became 

a part of Canada.  The Statute applied with respect to Canada from 1931, but the 

Canadian Parliament has since repealed the application of s 4 of the Statute to Canada,
54

 

so no United Kingdom law changing the law of succession could extend to Canada.  

Section 4 of the Statute has also been repealed with respect to Australia.
55

  New Zealand 

has repealed the entirety of the Statute of Westminster in its application to New 
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Zealand.
56

  Hence the statutory provision which supports convention 3 and would have 

allowed a change in the United Kingdom‟s law of succession to the throne to extend to a 

Dominion as part of its law is no longer operative in any part of the world.  Indeed, the 

only former Dominions to which the Statute of Westminster continues to apply in part are 

Australia and Canada, and this is only because of the provisions that protect the federal 

system in both countries.   

 

The Statute of Westminster did not apply to any of the other Commonwealth Realms.  

Instead, provisions giving these Realms the same legislative freedom as in the Statute of 

Westminster have been inserted separately in their independence statutes.
57

  These 

independence statutes also provide that no Act of the Parliament of the United Kingdom 

passed on or after independence shall extend, or be deemed to extend, to the newly 

independent Realm as part of its law.
58

  The consequence is that today, unlike in 1936, 

any law enacted by the Westminster Parliament that touches upon or alters the laws of 

succession to the throne will not extend as part of the law of any of the Commonwealth 

Realms.  Hence convention 3 and s 4 of the Statute of Westminster, which required the 

request and consent of the relevant Dominions, no longer have any application at all. 

 

The remaining question is whether conventions 1 and 2 still apply, requiring the United 

Kingdom to gain the assent of Dominion Parliaments to any change it makes to the law of 

succession (even though the law will not extend as part of the law of the Dominion) and 

requiring any Dominion Parliament to gain the assent of the Parliaments of the United 

Kingdom and other Dominions to any law it makes touching upon succession to the 

throne with respect to its own Crown.  The only countries that remain subject to the 

Statute of Westminster and its preamble are the United Kingdom, Australia and Canada, 

minimising the need for wide-ranging assent.   

 

It is arguable, however, that the scope of the convention (rather than the Statute of 

Westminster) has expanded to include other Commonwealth countries.  If it has 

expanded, the scope of that expansion ought to be limited by the fact that convention 2 is 

predicated upon the Dominions being „united by a common allegiance to the Crown‟.  

That common allegiance was terminated in 1949 when India became a republic but 

remained a member of the Commonwealth of Nations.
59

  The majority of Commonwealth 

countries are republics and some others have their own indigenous monarchy.  So, if such 

a convention continues to exist, it does not extend to seeking the assent of those 

Commonwealth countries that do not have allegiance to the Crown.  It would be confined 

to the Commonwealth Realms. 

 

Any such convention has also been undermined by the change in the same convention 

with respect to the royal style and titles.  In 1952 Commonwealth countries agreed that 

each Realm could have its own royal style and titles, although admittedly with some 

                                                 
56
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common wording.  The original convention that the Parliament of each Dominion or 

Realm must assent to changes in the royal style and title made in other Dominions or 

Realms has long since been abandoned.  Even a custom of consultation has „fallen into 

desuetude‟.
60

  Joseph has noted that the Statute of Westminster convention was ignored in 

1974 when the Royal Titles Act 1974 (NZ) was enacted because by then „it was 

considered inappropriate to obtain Commonwealth agreement on a matter of domestic 

constitutional law‟.
61

  The same argument might well extend to succession to the throne.  

If, for example, Australia decided that rather than implementing a republic it wanted to 

move to an indigenous monarchy and change its laws regarding succession to the Crown 

of Australia to require birth in Australia as a qualification for its King or Queen, then it 

would hardly be likely to regard itself as bound to obtain the assent of the United 

Kingdom and other Realms.  It would be a matter of domestic constitutional law for 

Australia. 

 

The same principle must apply to the United Kingdom.  As the Fabian Commission on 

the Future of the Monarchy stated: 

 

[N]o other country can exercise a veto on a constitutional change proposed by the 

UK for itself.  It is inconceivable that the UK would interfere in the right of 

sovereign states to choose their own Head of State, including those countries who 

currently have the Queen in that office.  But equally the UK could not allow other 

states to prevent reform of its Head of State simply because they currently share 

the same incumbent.
62

 

 

The continuing formal status of conventions 1 and 2 in the preamble to the Statute of 

Westminster is therefore looking rather dubious,
63

 despite the strong support that these 

conventions continue to be given within the United Kingdom on moral, if not legal, 

grounds.
64

 

 

It is arguable that unnecessary stress has been placed upon the terms of the conventions 

as set out in the Statute of Westminster and the necessity for the „assent‟ of 

Commonwealth Parliaments.  Instead one should look to the potential consequences of 

such a change and use that as a guide to the form of any modern convention.  The better 

reason for continuing the practice of consultation before changing the rules of succession 
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to the throne is that such action on the part of the United Kingdom Parliament will have 

constitutional implications for the Realms.  In those Realms that identify their sovereign 

by reference to the external fact of whoever is sovereign of the United Kingdom, any 

change to the United Kingdom laws of succession will affect who may become sovereign 

of the relevant Realm.  In those Realms that identify their sovereign in their own 

Constitution or laws, it will be necessary to undertake legislative action or constitutional 

amendment if the Realm wishes to ensure that the same person is monarch of the Realm 

and the United Kingdom.  If the Realm decided to take no action, or could not do so 

because of the difficulties involved in constitutional amendment, then the Crown would 

not only be divisible in its political sense but would also potentially become divisible in 

person.  If, for example, Prince William had a first born daughter and a second born son, 

it is conceivable that if the United Kingdom changed its law of succession and Canada 

did not, the daughter would become Queen of the United Kingdom and the son would 

become King of Canada.  This may not be acceptable to the royal family, imposing 

constitutional problems upon the Realms. 

 

The real focus ought not, therefore, be on whether or not the Parliaments of the Realms 

„assent‟ to the enactment of United Kingdom legislation changing the law of succession.  

It should instead be on what the ramifications of such a change would be for each Realm, 

what they would need to do to ensure the continuance of uniform laws of succession and 

what value the United Kingdom places on maintaining the uniformity of the laws of 

succession if a Realm will not or cannot make the changes necessary to maintain uniform 

succession laws. 

 

Changing the rules of succession in Commonwealth Realms 

 

Each of the Commonwealth Realms has different constitutional and legislative provisions 

concerning the recognition of the sovereign which will affect how it responds to any 

proposal to change the law of succession to the throne in the United Kingdom.  As no 

change has been made to the law of succession to the throne since 1936, most Realms 

have no experience of dealing with the issue.  The constitutional waters are therefore 

untested and uncertain.   

 

A number of difficult questions arise.  To what extent is the succession to the Crown of a 

Realm dependent on the external fact of who is sovereign of the United Kingdom?  Have 

the British statutes that regulate aspects of succession to the throne been incorporated as 

part of the law of the Realm, making them subject to amendment with respect to that 

Realm by its own legislature?  Does the Realm have legislative power to enact its own 

law of succession, and if so, do any manner and form constraints apply?  What role is 

played by sub-national polities, such as the Australian States, the Canadian Provinces and 

self-governing dependencies of Realms?  To what extent is there a separate Crown in 

relation to such polities, with its own law of succession?  If there is a unified national 

Crown, what role do these sub-national polities have in participating in national changes 

to the law of succession?   
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These questions are considered below with respect to five different Commonwealth 

Realms:  Australia, New Zealand, Tuvalu, Antigua and Barbuda and Canada.  As the 

more complicated questions arise in relation to the two federations of Australia and 

Canada, more detailed attention is paid to these two countries. 

 

Australia 

 

Three difficult constitutional questions arise in Australia concerning succession to the 

throne.  The first is the role of s 2 of the Commonwealth of Australia Constitution Act 

1900 (UK) and whether it requires the Queen of Australia to be simultaneously the Queen 

of the United Kingdom.  The second question is whether there is one Australian Crown, 

or whether there are separate Crowns for each of the Australian States, all potentially 

with their own laws of succession.  The third question concerns the source of legislative 

power to enact a law or laws concerning succession to the Crown(s) of Australia. 

 

Constitutional entrenchment of connection with the Queen of the United Kingdom 

 

Section 2 (known as „covering clause 2‟) of the Commonwealth of Australia Constitution 

Act 1900 states that the provisions of the Constitution referring to the Queen „shall 

extend to Her Majesty‟s heirs and successors in the sovereignty of the United Kingdom.‟  

The Commonwealth of Australia Constitution Act 1900 is a British Act of Parliament, 

section 9 of which contains the Australian Constitution.  There are three views as to how 

this covering clause 2 operates in Australia.  The first view is that covering clause 2 

mandates that whoever is the sovereign of the United Kingdom is also, by virtue of this 

external fact, sovereign of Australia.
65

  According to this view, a change in the United 

Kingdom law of succession would have no legal application as part of Australian law, but 

if it had the effect of changing the sovereign (eg as a result of abdication) then the new 

sovereign of the United Kingdom would automatically become the new sovereign of 

Australia because of the operation of covering clause 2.   

 

The second view is that covering clause 2 is merely an interpretative provision which 

simply assumes, but does not enact, the existence of a succession law that is operative in 

Australia.
66

  According to this view, covering clause 2 operates to ensure that references 

to the sovereign are not taken to be confined to the sovereign at the time of the 

enactment, but extend to whoever happens to be the sovereign from time to time in 

accordance with the applicable law.
67

  As the United Kingdom can no longer legislate for 
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Australia, the applicable law would be the pre-existing law of succession as altered by 

Australian law. 

 

The third view, which falls between the two extremes is that covering clause 2 

incorporated by reference into the Commonwealth of Australia Constitution Act the 

British laws of succession to the throne.
68

  Under s 4 of the Statute of Westminster, those 

laws could be amended or repealed by United Kingdom legislation to which Australia 

had given its request and consent.  That is no longer the case.  Section 1 of the Australia 

Acts 1986
69

 provides that no Act of the United Kingdom Parliament may now extend to 

Australia as part of Australian law.  In Sue v Hill, three Justices of the High Court of 

Australia noted that covering clause 2 identifies the Queen „as the person occupying the 

hereditary office of Sovereign of the United Kingdom under rules of succession 

established in the United Kingdom‟.  Their Honours went on to state: 

 

The law of the United Kingdom in that respect might be changed by statute.  But 

without Australian legislation, the effect of s 1 of the Australia Act would be to 

deny the extension of the United Kingdom law to the Commonwealth, the States 

and the Territories.
70

 

 

The argument here is that the rules of succession have been effectively patriated with the 

Australian Crown and while they continue to exist in their current British form, they may 

only be amended or repealed by Australian action. 

 

The Australian Constitutional Commission, in 1988, took into account not only the effect 

of covering clause 2, but also the impression that it generated.  It stated: 

 

We consider that covering clause 2 gives the impression that our Monarch must 

be chosen according to the law of another country and, further, it can mislead a 

person to the view that the institution of Monarchy in Australia is not an entirely 

separate institution from the Monarchy in the United Kingdom.
71

 

 

It recommended that covering clause 2 be amended to refer to the Queen, her heirs and 

successors in the sovereignty of „Australia‟, rather than the United Kingdom.  A similar 

recommendation had been made by the Australian Constitutional Convention in 1976.
72

  

The appropriate time to make such a change would have been 1986 upon the enactment 
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of the Australia Acts.  During the negotiation of the Australia Acts, British officials were 

mystified as to why covering clause 2 of the Commonwealth of Australia Constitution 

Act was not repealed as part of the package.  They viewed it as being inconsistent with 

the other provisions that sought to terminate the application of United Kingdom 

legislation to Australia, although they did not perceive any intention that the Australia 

Act 1986 (UK) would impliedly repeal covering clause 2.  British Foreign Office officials 

were reluctant to go on the record as suggesting its repeal.  One of them noted: 

 

I am sure we do not want to suggest a change to the Bill to allow this to be done, 

since this would, I fear, be construed as our facilitating the possible future 

transformation of Australia into a Republic.  Not something, I think, which would 

be looked upon favourably by our Ministers, and certainly not by the Palace.
73

   

 

So covering clause 2 remained and its status continues to be unclear.  However, given the 

nationalistic approach of the High Court and the view of three judges in Sue v Hill,
74

 it is 

likely that a future court would hold that no British changes to the law of succession 

could have either a direct or indirect effect upon the law of succession with respect to 

Australia and that Australian legislation would have to be enacted to effect such a 

change.
75

 

 

How many Australian Crowns? 

 

The other consequence of the enactment of the Australia Acts was that it ended the 

previous bifurcation of the Crown with respect to Australia.  Prior to 1986 the Australian 

States were dependencies of the Crown of the United Kingdom while the Australian 

federal government came under the Crown of Australia.  What replaced the old system in 

1986 remains a matter of dispute.  The Australia Acts 1986 simply refer to „Her Majesty‟ 

and do not identify the capacity in which she acts.  They terminated the role of British 

Ministers in advising the Queen on State matters and substituted State Premiers, who now 

directly advise the Queen on matters in relation to their respective States.  It is arguable 

that once the responsible Ministers of a jurisdiction obtain the right to advise the Queen 

directly with respect to that jurisdiction, this creates a new Crown.
76

  It is also arguable 

that the effect of the Australia Acts was to create a single federal Crown in which the 

Sovereign takes advice from different ministers depending on the issue.
77

  This is another 
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issue that British officials sought to raise during the negotiation of the Australia Acts, but 

it was swept under the carpet as it would have revealed differences that could have 

destroyed the consensus for the enactment of the Australia Acts.
78

   

 

If each State has its own Crown, it would also, at least since the Australia Acts 1986 

came into force, control the law of succession with respect to its Crown.
79

  For example, 

in New South Wales s 6 of the Imperial Acts Application Act 1969 (NSW) declared the 

Bill of Rights 1688, the Act of Settlement 1701 and the Royal Marriages Act 1772 to be 

in force in New South Wales from 1828 and to continue to be in force in New South 

Wales.  These Acts are now part of New South Wales law and could theoretically be 

amended with respect to New South Wales by the New South Wales Parliament, subject 

to any constraints implied by the Australia Acts and covering clause 2 of the 

Commonwealth of Australia Constitution Act.
80

   

 

If, on the other hand, there is a single Australian Crown which is federal in its nature and 

which performs a fundamental role under both the State and Commonwealth 

Constitutions, then an even more complicated question arises as to who could amend the 

law of succession with respect to that Crown. 

 

The legislative power to amend the law of succession in Australia 

 

Back in 1936 the Australian federal government accepted legal advice that the federal 

Parliament had no head of legislative power to deal with succession to the throne.
81

  

Today it is likely to argue, in the absence of an express head of legislative power,
82

 that it 

has an implied or inherent „nationhood‟ power to enact such a law,
83

 or that it falls within 

the external affairs power,
84

 if it could be argued that such a law would implement an 

agreement made by Commonwealth Heads of Government.
85

  

 

However, there are also constitutional implications that prevent the federal Parliament 

from legislating in a way that interferes with matters fundamental to State 
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Constitutions.
86

  As the Queen is a constituent part of State Parliaments and plays a 

fundamental role in State Constitutions, doubt must arise as to whether the federal 

Parliament could unilaterally enact legislation that changed the rules for determining the 

Queen of a State (if there are separate State Crowns) or the Queen of Australia (if there is 

a federal Crown that applies to all Australian jurisdictions).
87

  It is also arguable that such 

legislation would be invalid because it was inconsistent with the Australia Acts 1986, 

which cannot be expressly or impliedly amended by unilateral legislation of the federal 

Parliament.
88

 

 

The most obvious and constitutionally acceptable course to change the rules of 

succession in Australia is to use the method of cooperative federalism, set out in s 

51(xxxviii) of the Australian Constitution
89

 and s 15 of the Australia Acts, which 

involves the federal Parliament enacting a law at the request or with the concurrence of 

each of the State Parliaments.
90

  This would have the benefit of avoiding all question of 

invalidity and being consistent with Australia‟s federal structure by involving all the 

States.  The opportunity could also be taken, through this process, to clarify the effect of 

covering clause 2 of the Commonwealth of Australia Constitution Act and to clarify in 

the Australia Acts whether there is one federal Crown or there are separate Crowns for 

each Australian jurisdiction.   

 

Hence if the United Kingdom were to change its law of succession to the throne, it is 

likely that cooperative legislation would have to be passed by both the Australian 

Parliament and the Parliaments of all the Australian States to ensure that an equivalent 

change applied with respect to Australia.  It is unlikely that there would be any difficulty 

in achieving such cooperation as the proposed changes to succession to the throne would 

be consistent with State and federal anti-discrimination law and with s 116 of the 

Australian Constitution regarding freedom of religion. 

 

New Zealand 

 

In New Zealand, s 5 of the Constitution Act 1986 (NZ) states that the Sovereign‟s 

successor in New Zealand is „determined in accordance with the enactment of the 

Parliament of England intituled The Act of Settlement (12 &13 Will 3, c 2) and any other 

law relating to the succession to the Throne‟.  However, the Act of Settlement has 

become part of New Zealand law by operation of s 3 and Schedule 1 of the Imperial 
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Laws Application Act 1988 (NZ).  It now applies in that form, subject to amendment by 

the New Zealand Parliament.
91

  No Act of the Westminster Parliament passed after the 

commencement of the Constitution Act 1986 (NZ) may extend to New Zealand as part of 

its law.
92

  Hence any United Kingdom amendment to the Act of Settlement would have 

no effect upon the Act of Settlement as part of New Zealand law.   

 

New Zealand has a unitary system of government with a Parliament of plenary legislative 

power.  The New Zealand Parliament therefore clearly has the power to enact a law that 

amends the Act of Settlement to the extent that it is part of New Zealand law, and hence 

the rules of succession with respect to the Crown of New Zealand.  The New Zealand 

Prime Minister, John Key, has stated that New Zealand supports a change to the law of 

succession.
93

   

 

There is, however, one complicating factor.  The Realm of New Zealand also includes the 

Cook Islands, Niue, Tokelau and the Ross Dependency.  The Cook Islands and Niue are 

both now self-governing states, freely associated with New Zealand, but under the one 

Crown.
94

  In the Cook Islands, for example, the Queen is advised by the Prime Minister 

of the Cook Islands with respect to matters concerning the Cook Islands, such as the 

appointment of the Queen‟s Representative on the Cook Islands.
95

  In practice, however, 

the advice of the Prime Minister of the Cook Islands is channelled through the Prime 

Minister of New Zealand to the Queen.  This is because of the view taken by the Palace 

that the Queen should not receive advice from more than one source within a Realm.
96

 

 

New Zealand can no longer legislate for the Cook Islands (except at its request and 

consent
97

).  Article 2 of the Constitution of the Cook Islands states:  „Her Majesty the 

Queen in right of New Zealand shall be the Head of State of the Cook Islands‟.  This 

gives rise to the dilemma of whether the Head of State is simply identified by reference to 

an external fact, so that a change in the rules of succession for the Queen in right of New 

Zealand, while not extending to the Cook Islands as part of its laws, has the same effect 

in the Cook Islands, or whether the Cook Islands would need to request and consent to 

the New Zealand legislation or enact its own.
98

  The New Zealand Government has taken 

the view that any change to the rules of succession to the throne enacted by the New 

Zealand Parliament would necessarily affect the Cook Islands and other dependencies 
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under the New Zealand Crown.  It would, however, consult with the Cook Islands, Niue 

and Tokelau about any proposed changes. 

 

Tuvalu 

 

Of all the countries of which the Queen is Head of State, Tuvalu, through its Constitution, 

is the most explicit about the identification of the Queen and her successors and the 

changes that might be made to the rules of succession to the throne.  Section 48 of the 

Constitution of Tuvalu states that Elizabeth II, Queen of the United Kingdom, at the 

request of the people of Tuvalu, graciously consented to be Sovereign of Tuvalu, and „in 

accordance with this Constitution, Head of State‟.  It is interesting to note the element of 

popular sovereignty involved in the suggestion that the Queen‟s right to rule rests on the 

request and consent of the people, not upon any continuing prior sovereignty or God-

given right.
99

  It is also made clear that the Queen‟s role as Head of State is subject to the 

Constitution.   

 

Without more, it could be argued that as she attained the title of Queen by way of 

invitation, rather than inheritance, the title might not necessarily be inherited by her heirs.  

However, s 49 expressly extends references to the Sovereign to her Heirs and Successors 

according to law.  This raises the question of „whose law?‟  In Tuvalu, this is made clear 

in the Schedule to the Tuvalu Constitution.  It states that the law in question is one made 

by an Act of Parliament of Tuvalu, or in the absence of such legislation, the law in force 

in England that identifies who shall be the Sovereign of the United Kingdom.
100

   

 

If a change in the United Kingdom‟s constitutional arrangements would result in any 

provision of the Tuvalu Constitution ceasing to be appropriate, s 8 of the Tuvalu 

Constitution allows the Governor-General, on the advice of Cabinet, to make by way of 

order such changes as may be necessary or convenient to adapt the Tuvalu Constitution to 

the new constitutional British arrangements.  However, the order must be presented to 

Parliament and will expire after two sessions of Parliament if it is not enacted in 

legislation by that time.  The special two-thirds majority rule that is normally required to 

pass constitutional amendments in Tuvalu is waived for the passage of such legislation. 

 

Ultimately, it is the Parliament of Tuvalu that controls the law concerning the Sovereign 

of Tuvalu, although changes in the United Kingdom law of succession may have an 

immediate effect with respect to the Crown of Tuvalu if its Parliament takes no action. 

 

Antigua and Barbuda 

 

The West Indian territory of Antigua became an „associated state‟ under the West Indies 

Act 1967 (UK).
101

  This gave it a large measure of independence, but certain matters 

were reserved for British control.  Section 2 stated that the United Kingdom Government 
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shall have no responsibility for the government of an associated state except in respect of 

certain matters with respect to defence, external affairs, nationality, citizenship and „any 

matter relating to the Succession to the Throne or the Royal Style and Titles.‟  Sub-

section 3(1) provided that no future Act of the United Kingdom Parliament shall extend 

to an associated state as part of its law unless it is expressly declared that the state has 

requested and consented to its enactment, but this was made subject to s 3(4) which 

provided that s 3(1) did not apply to any United Kingdom Act „in so far as it relates to the 

Succession to the Throne or the Royal Style and Titles‟.  Hence, in 1967, any United 

Kingdom legislation relating to the succession to the throne would have applied as part of 

the law of Antigua regardless of whether it had given its consent and request to such a 

law. 

 

Antigua‟s status as an associated state was terminated in 1981 and a new Constitution 

enacted for the nation of Antigua and Barbuda.
102

  The Queen remained a constituent part 

of the Parliament and executive power continued to be vested in Her Majesty.  The oath 

of allegiance in Schedule 3 of the Constitution of Antigua and Barbuda refers to Her 

Majesty Queen Elizabeth the Second, Her Heirs and Successors, according to law‟.  It 

does not stipulate which law, but given the fact that since independence laws enacted by 

the United Kingdom Parliament are no longer to extend as part of the law of Antigua and 

Barbuda,
103

 the reference is presumably to the British law of succession as received in 

Antigua and Barbuda and as now altered by the Parliament of Antigua and Barbuda.  

Hence, a change in the United Kingdom law of succession to the throne would not affect 

the law of succession with respect to the Crown of Antigua and Barbuda.  It would be up 

to its Parliament to change the law of succession to be consistent with that of the United 

Kingdom if it so desired. 

 

Canada  

 

Like Australia, questions arise in Canada as to whether the relationship between the 

Canadian Crown and that of the United Kingdom is entrenched in the Canadian 

Constitution and whether the Canadian Parliament has a head of power to legislate to 

amend the laws of succession to the Canadian Crown.  The issue about whether there are 

separate Crowns in relation to each Province, however, does not arise in Canada.  The 

Canadian Provinces never had the direct relationship to the British Crown that the 

Australian States had.  While the Queen appoints Australian State Governors directly, 

upon the advice of State Premiers, the Lieutenant-Governors of the Canadian Provinces 

are appointed by the Canadian Governor-General.  The Provinces do not directly advise 

the Queen.  It is therefore clear that there is one Queen of Canada with one law of 

succession. 

 

Constitutional entrenchment of connection with the Queen of the United Kingdom 

 

Section 2 of the British North America Act 1867 previously stated that the provisions of 

that Act referring to the Queen extended to „the Heirs and Successors of Her Majesty, 
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Kings and Queens of the United Kingdom of Great Britain and Ireland‟.  That provision 

was repealed, however, in 1893
104

 on the ground that it was redundant because the 

Interpretation Act 1889 (UK) provided that references to the sovereign at the time an Act 

was made should „unless the contrary intention appears be construed as referring to the 

Sovereign for the time being‟.  As Banks has noted, „this does not say quite the same 

thing as the repealed section 2, but British legislators in 1889 and 1893 could not be 

expected to foresee the effects of the passage of the Statute of Westminster, 1931, or the 

Canada Act 1982.‟
105

  Had s 2 not been repealed, it would have been entrenched and the 

same complicated issues would have arisen as in Australia and the Cook Islands.   

 

However, there continues to be a reference in the preamble to the Constitution Act 1867 

(as it is now known) to the Provinces of Canada being united into „One Dominion under 

the Crown of the United Kingdom of Great Britain and Ireland‟.
106

  A question therefore 

still arises as to whether the Queen of Canada must also be the person who is Queen of 

the United Kingdom.  The royal style and titles in Canada also refer to Her Majesty as 

„by the Grace of God of the United Kingdom, Canada and Her Other Realms and 

Territories Queen, Head of the Commonwealth, Defender of the Faith.‟
107

   

 

Despite these references, it is doubtful that an amendment to the rules of succession to the 

throne enacted by the Westminster Parliament would have any effect in relation to the 

Queen of Canada.  British laws may no longer extend to Canada as part of Canadian 

law.
108

  Hence, if the Westminster Parliament were to change the rules of succession with 

respect to the Crown of the United Kingdom, Canada would need to consider whether it 

was prepared to accept the possibility that a future monarch of Canada might be a 

different person from the monarch of the United Kingdom, or whether it should instead 

pass its own law of succession to conform with those of the United Kingdom. 

 

The potential difficulty here is s 41 of the Constitution Act 1982 (Can).  It states that an 

amendment to the Constitution of Canada in relation to „the office of the Queen‟ can only 

be made by the proclamation of the Governor-General where authorized by resolutions of 

                                                 
104

 Statute Law Revision Act 1893 (UK), 52&53 Vict c 63, s 30.  Note, however, the mistaken assumption 

that s 2 was still in force at the time of the abdication crisis in 1936 and the analysis of its effect:  Canada, 

Hansard, HC, 19 January 1937, 76 (Mr Lapointe, Minister for Justice); A B Keith, „Notes on Imperial 

Constitutional Law‟ (1937) 19 Journal of Comparative Legislation and International Law (3
rd

 series) 105, 

106; K H Bailey, „The Abdication Legislation in the United Kingdom and in the Dominions‟ (1938) 3 

Politica 1, 20-1; and Sir I Jennings, Constitutional Laws of the Commonwealth (Clarendon Press, 1952) 

384.  
105

 M Banks, „If the Queen were to Abdicate:  Procedure Under Canada‟s Constitution‟ (1990) 28(2) 

Alberta Law Review 535, 537 n 15. 
106

 This statement in the preamble has been regarded as confirming that „the monarch is shared with the 

United Kingdom and other Commonwealth countries‟ and that this is „at the root of [the Canadian] 

constitutional structure‟:  O’Donohue v Canada (2003) 109 CRR (2d) 1, [21]. 
107

 Royal Style and Titles Act RSC 1985 c R-12 (Can).  Note the suggestion that it may no longer be 

possible to revise the royal style and titles without the agreement of all the Provinces because of the 

operation of s 41 of the Constitution Act 1982 (Can):  P W Noonan, The Crown and Constitutional Law in 

Canada (Sripnoon Publications, Calgary, 1998), pp 48-9.  However, the better view seems to be that of 

Hogg that they may be amended by ordinary legislation:  P Hogg, Constitutional Law of Canada (Thomson 

Carswell, 5
th

 ed supplemented) para 4.2(c). 
108

 Canada Act 1982 (UK), s 2. 



 23 

the Canadian Senate, the House of Commons and the legislative assembly of each 

Province.  Two questions arise.  First, does an amendment to the rules of succession 

amount to an amendment to the „Constitution of Canada‟?  Secondly, if so, does it 

amount to one that relates to the „office of the Queen‟?   

 

The „Constitution of Canada‟ is defined in s 52(2) of the Constitution Act 1982 as 

including the Canada Act 1982 (UK) and Constitution Act 1982, as well as the Acts listed 

in the Schedule.  These Acts include the Constitution Act 1867 and the remainder of the 

Statute of Westminster 1931 (after the repeal of ss 4 and 7(1)).
109

  The definition does not 

expressly include the Act of Settlement, the Royal Style and Titles Act, or any legislation 

that mandates the rules of succession.  However, the definition of the „Constitution of 

Canada‟ is inclusive rather than exclusive, so it could potentially include other aspects of 

the Constitution, such as succession to the throne.
110

  This argument has been accepted by 

Canadian courts with respect to unwritten constitutional conventions, such as those 

concerning parliamentary privilege.
111

  It remains the subject of debate as to whether the 

definition of „Constitution of Canada‟ could be interpreted as incorporating non-listed 

statutes, such as the Act of Settlement.
112

 

 

The other uncertainty is whether a change in the rules of succession would be a law 

relating to „the office of the Queen‟.  It would be unlikely to affect the existence of that 

office or the powers or functions of the office.  It would merely affect who might fulfil 

the office in the future.  Nonetheless, Hogg has argued that amendments to the Royal 

Style and Titles Act would be amendments in relation to the „office of the Queen‟,
113

 so it 

is possible that amendments to the law of succession would also be so classified.   

 

In short, while it is by no means certain that Canadian legislation changing the law of 

succession to the throne would be regarded as a constitutional amendment relating to the 

office of the Queen, triggering the application of s 41, there are at least plausible 

arguments that a court might take this approach.  In addition, there is a further argument 

that s 41 would apply because such a law would amount to an implied amendment of 

those Acts that make up the „Constitution of Canada‟ which refer to the Queen, to the 
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extent that it would change the meaning of „Queen‟ by breaching the personal union 

between the Crowns of Canada and the United Kingdom.
114

 

 

The only judicial authority on the subject is that of the Ontario Superior Court of Justice 

in a case where the law of succession to the throne was challenged as being inconsistent 

with the Canadian Charter of Rights and Freedoms.  Justice Rouleau decided that the 

matter was not justiciable because although the rules of succession were not part of the 

written Constitution of Canada, they were „part of the unwritten or unexpressed 

constitution‟ and were therefore not subject to the Charter.
115

  Justice Rouleau was 

concerned that if the rules of succession were found to be inoperative because they 

breached the Charter, this would break the symmetry of such rules with the United 

Kingdom and could result in Canada having a different monarch from the United 

Kingdom.
116

  Justice Rouleau regarded the convention concerning consultation in the 

preamble to the Statute of Westminster as comparable „to a treaty among the 

Commonwealth countries to share the monarchy under the existing rules and not to 

change the rules without the agreement of all signatories.‟
117

 

 

Justice Rouleau also suggested that if the rules of succession with respect to the Queen of 

Canada were to be changed in Canada (by a court or Parliament) this would „bring about 

a fundamental change in the office of the Queen without securing the authorizations 

required pursuant to s 41 of the Constitution Act 1982.‟
118

   

 

The legislative power to amend the law of succession in Canada 

 

If, contrary to the view of Justice Rouleau, a formal constitutional amendment under s 41 

of the Constitution is not required to change the law of succession to the Crown of 

Canada, does the Canadian Parliament have the legislative power to enact such a law by 

way of ordinary legislation?  None of the heads of legislative power conferred upon the 

Canadian Parliament would appear to support such a law.  Formerly, s 91(1) of the 

Constitution Act 1867 gave the Canadian Parliament a broad power to legislate with 

respect to the Constitution of Canada except in relation to certain matters, such as those 

granted exclusively to the Provinces.   

 

Section 91(1) was repealed in 1982.  Instead, s 44 of the Constitution Act 1982 now 

provides that subject to ss 41 and 42, the Canadian Parliament „may exclusively make 

laws amending the Constitution of Canada in relation to the executive government of 

Canada or the Senate and House of Commons‟.  Hogg has taken the view that s 44 „is 

narrower than s 91(1), and would not authorize laws in relation to the monarchy‟,
119

 

although it would appear arguable that the monarchy would fall within the description of 

the executive government of Canada.  Hogg concluded that probably the residual power 
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in s 91 for the Canadian Parliament to legislate with respect to the peace, order and good 

government of Canada would support such a law.
120

  As far back as 1936, Bailey argued 

that this residual power supported the Canadian Succession to the Throne Act 1937.
121

 

 

Hence, if there is no constitutional restraint upon changing the law of succession to the 

Canadian Crown, it would be achievable by the enactment of ordinary legislation by the 

Canadian Parliament.  However, even though Justice Rouleau‟s comments have no 

greater status than obiter dicta and the constitutional arguments for the application of s 41 

to a change in the law of succession are not strong, it would still be a live and contentious 

question in Canada as to whether a resolution of each Provincial legislature was required 

to make such a change.  The problem then for Canada would be the likely reluctance of 

Quebec to pass a resolution authorising an amendment concerning the succession of a 

British monarch to the Canadian Crown, even if the law would remove discrimination 

against Catholics and women.  It is therefore likely that the Canadian Government would 

not wish to proceed with legislation on the subject and might discourage the British 

Government from moving ahead with any plans to change the rules of succession. 

 

Conclusion 

 

While changing the rules of succession to the British throne might seem to be a relatively 

simple legislative exercise of updating ancient laws to make them more consistent with 

current anti-discrimination laws,
122

 it presents greater difficulties in other Commonwealth 

Realms.  It is doubtful whether the commitment in the Statute of Westminster to obtain 

the parliamentary approval of the Dominions continues to be applicable, but as a matter 

of comity, consultation will still be necessary as changes to the law in the United 

Kingdom may have constitutional ramifications for Commonwealth Realms.   

 

Sir Zelman Cowan once observed that the personal union of Crowns in the 

Commonwealth is distinctive in that „there are separate countries with a common law of 

succession and this fact binds these countries in constitutional links by virtue of the 

shared monarchy‟.
123

  If it is regarded as important to the United Kingdom that the 

Crown, while divisible in its sources of advice and exercise of powers, remain indivisible 

in its monarch (i.e. that it be held by the one person), then special care will need to be 

taken to ensure that all Commonwealth Realms are willing and able to make the 

necessary changes to succession in relation to their own jurisdictions.  In some cases, 

there may be manner and form constraints upon constitutional change.  In federations, 

there is the added complication of obtaining the consent of all the constituent polities.  

Even in unitary countries such as New Zealand, issues may arise with respect to self-

governing dependencies.  Finally, there is uncertainty in some Realms as to whether 

United Kingdom changes would affect the identity of the Sovereign within that Realm, 
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even though the United Kingdom can no longer legislate for the Realm, or whether local 

legislative change would be needed.  As most Commonwealth Constitutions were not 

drafted with such issues in mind, many do not deal with succession to the Crown at all. 

 

Ultimately, however, the law of succession to the Crown of the United Kingdom is a 

constitutional matter for the United Kingdom to determine.  No Commonwealth Realm 

has a right of veto upon such a change and consultation, although appropriate, does not 

pose a constitutional barrier to reform. 

 


