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MR G.L. MEEHAN:   May it please the Court, I appear for the respondent.  (instructed by the Victorian Govern
ment Solicitor.

 

HIS HONOUR:   Mr Fyffe, you appear for yourself, is that so?

 

MR FYFFE:   Yes, your Honour.  Your Honour, is it all right if I have my daughter, Judy, to assist me?

 

HIS HONOUR:   Yes.

 

MR FYFFE:   Thank you.

 

HIS HONOUR:   Mr Fyffe, it is your application, is it not?

 

MR FYFFE:   Yes, your Honour.

 

HIS HONOUR:   And your application to seek an order restraining the State of Victoria from taking any action
on the judgment which it has obtained, is that right?
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MR FYFFE:   Yes, your Honour.

 

HIS HONOUR:   Well then, what do you want to say in support of the application?

 

MR FYFFE:   Your Honour, what this case is about is a violation of fundamental right of natural law which is w
hat our Constitution was put in place to uphold for the benefit of the citizens of Australia.

 

Your Honour, the case that I will be presenting to you today will show that my family and I all k
now that the Crown in right of Victoria have no right to take possession of our family home, pro
perty, and means of subsistence either legally or morally.  If a private citizen stands up to the ba
nks they immediately try to discredit you in the eyes of the public which is exactly what happen
ed in my case.  There is something very wrong with our so-called democratic system when our e
lected representatives in Parliament sit back and allow the courts of Australia, whose judges are
political nominees, to asset-strip farmers, small business people and private citizens who have ta
ken out so-called safe government loans to buy to their houses.  This reprehensible behaviour h
as got to be stopped and it will be by concerned citizens of this country.

 

At the start, the banks gained summary judgment on my property and engaged the office in the
Crown in right of Victoria to deprive me of my livelihood and means of making a living.  Under
Magna Charta and the Human Rights and Equal Opportunities Commission Act 1986, paragraph 1, ar
ticle 1, section 2, this is strictly forbidden. In my extensive research for this case, I have never co
me across anything in the Constitution that allows the courts to give summary judgment against
citizens of Australia in favour of foreign-owned banks who boast about their obscene profits.

 

I was arrested and charged on fabricated and hearsay evidence which contravenes Magna Chart
a.  I now present to you a copy of the summary of facts as presented in my previous case.

 

HIS HONOUR:   Yes.  Have you seen this, Mr Meehan?  Could you show it please, first, to Mr Meehan.

 

MR MEEHAN:   It looks similarly to something I have seen previously, your Honour.

 

HIS HONOUR:   Yes.  Thank you.

 

MR FYFFE:   Do you mind if I read that out, your Honour?

 

HIS HONOUR:   It may, perhaps, be quicker if I simply read it for myself.  I have two sheets here.  They are bot
h the same.  Should I have two pages or should I have just the one page?  Should I have two pages or one?
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MR FYFFE:   No, you should only have one, your Honour.

 

HIS HONOUR:   That is all right.  As long as I am not missing a page.  Yes, I have read that.

 

MR FYFFE:   Thank you, your Honour.  I was held up to public ridicule and contempt without given the chanc
e to defend myself which brings to light the audi alteram partem principle which states “no one shall be conde
mned unheard”.  This was a violation of my constitutional rights and I was held without bail for 10 months whi
ch contravenes Article 12 of the Bill of Rights which states that:

 

All grants and promises of fines and forfeitures of particular persons before conviction, are illeg
al and void.

 

Magna Charta Statute of Edward I states:

 

We will sell to no man.  We will not deny or defer to any man either justice or right.

 

Of the 18 charges the State tried me for, only one remains and this charge is not even known to la
w.  I will now read out exhibit BCF H15 being an outline of the submission.  That is there. 

 

The first matter to be considered relates to the outstanding criminal conviction th
at remains recorded against Fyffe.

 

HIS HONOUR:   Now, this is the outline of submissions that was put before the Court of Appeal, is that right?

 

MR FYFFE:   Well, it was put before the Court of Appeal but they would not – did not read it out and they wou
ld not let me read it out.  They said they had read it.  That is the one.

 

HIS HONOUR:   Yes.  Well, I, too, have tried to read it from start to finish, Mr Fyffe.  What are the main points t
hat you say I should understand from this document?

 

MR FYFFE:   Well, your Honour, it has got to be read in its full context to be able to understand it.

 

HIS HONOUR:   Yes.

 

MR FYFFE:   Thank you.
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The first matter to be considered relates to the outstanding conviction that remains recorded ag
ainst Fyffe.  Upon the advice of his Solicitor Fyffe surrendered himself to the Police then was tak
en into custody.  He remained in custody for many months without being brought to trial.  Articl
e 9.3 of the International Covenant on Civil and Political Rights of 1966 requires that Fyffe be bro
ught to trial within a reasonable time or released.  The State of Victoria clearly breached that ob
ligation of International Law which is binding upon it by virtue of Article 50 of the International
Covenant and Fyffe has an action against it for compensation pursuant to Article 9.5 of the Inter
national Covenant.

 

At the trial, as it appears on page 630 and 631 of the transcript, Judge Strong charged the jury in r
elation to the third count as follows:

 

“That brings me to Count 3.  Let me read it to you.  Count 3 alleges that the accused, on 5 of May,
1988 knowingly had in his possession or under his control certain explosive substances, namely,
a number of modified clocks...”

 

Judge Strong went on to say:

 

“…before you could convict the accused of this Count, you would have to be satisfied beyond rea
sonable doubt, first of all, that the clocks … constitute an explosive substance within the meanin
g of the relevant legislation...” 

 

Judge Strong then went on to say:

 

“The Act of the Parliament which creates this particular offence, which makes this conduct crim
inal, says this:  ‘Explosive substance includes any apparatus, machine, implement or materials u
sed or intended to be used or adapted for causing or aiding or aiding and causing any explosion
in or with any explosive substance.’”

 

During the course of its deliberations as it appears on pages 704 and 705 of the transcript, the Jur
y returned to the Court and the Foreman said:

 

“Your Honour, if the definition of an explosive device could be read out again.”

 

Judge Strong said:

 

“Certainly.  It is actually the definition of an explosive substance.  It includes any apparatus, mac
hine, implement or materials used or intended to be used or adapted for causing or aiding in ca
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using any explosion in or with any explosive substance.  I think I said to you yesterday that you
would have to be satisfied beyond unreasonable doubt that at the time the clocks were seized th
ey were intended to be used by someone for causing or aiding an explosion, together with the ex
plosives and so forth and that the accused knew that...  Does that answer your question?”

 

The Foreman replied:

 

“Yes, Sir.” 

 

The Jury returned a verdict of guilty.  At the Appeal on 7 June, 1989 before Justices Crockett, Mar
ks and Southwell in the Court of Criminal Appeal, this observation was made on pages 9 and 10
of the Judgment:

 

“There has been no argument at the Trial or on the hearing of the present application, as I think
I have already indicated, but that the material found is an explosive substance as legislatively de
fined.”

 

Fyffe says that either the modified clocks cannot be an explosive device within the definition of t
he Act or, alternatively, if the modified clocks can be explosive devices within the definition of th
e Act, then the Act is unconstitutional and null and void.  Article 15.1 of the International Covena
nt on Civil and Political Rights provides no-one should be held guilty of any criminal offence or
act of any act or omission which did not constitute a criminal offence under national or internat
ional law at the time when it was committed.  Under English and Australian Law, a citizen is enti
tled to do whatever he likes unless he thereby initiates harm against his neighbour and that har
m constitutes an offence at law.  Under English and Australian Law merely modifying alarm clo
cks by drilling a hole in the glass or plastic face of the clock and placing it where the hour hand
will meet a wire, the wire in such a way that when the hour hand touches it will open or close an
electric circuit, cannot constitute an offence in itself.  If the clocks had been attached to a detona
ting wire and there were detonators in the vicinity of the clocks then it could be argued that they
were or were intended to be explosive devices.  There was no such evidence in this case.  The po
sition simply was that clocks were found that had been modified where the modification was su
bject to one or more potential applications some of which were innocent and some of which wer
e potentially criminal.  The significance of the criminal proceedings is that the Jury return to ask
for the definition of an explosive device and the Court of Appeal raised the issue without that iss
ue having been argued before it.  It was proper and appropriate that the Jury queried the statuto
ry definition because it is clear that the application of that definition to this case was erroneous
and a contravention of international law.

 

HIS HONOUR:   Mr Fyffe, can I interrupt you there?  What is the relevance of the circumstances of your crimi
nal conviction to the claim that the State of Victoria made for recovery of the land?

 

MR FYFFE:   Your Honour, this High Court of appeal that I have submitted contains more information than I c
an give you here today.
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HIS HONOUR:   I have read the application for special leave to appeal, Mr Fyffe.  Can you just answer my ques
tion.  What is the relevance that you say the fact of conviction and the circumstances surrounding your convict
ion - - -

 

MR FYFFE:   Your Honour - - -

 

HIS HONOUR:   Just let me finish my question, would you, Mr Fyffe.

 

MR FYFFE:   I am sorry.

 

HIS HONOUR:   You know more about what you want to say than I know.  I am trying to find out from you wh
at it is you want to say.

 

MR FYFFE:   Yes, your Honour.

 

HIS HONOUR:   What is the relevance that you say the conviction or the circumstances surrounding the convi
ction has for the claim which the State makes to possession of the land because you did not pay the rent?

 

MR FYFFE:   Your Honour, this case goes back beyond the claim that the State of Victoria claims I did not pay
the rent.  It goes back to beyond where - that I claimed that the State of Victoria does not own the property and
has no right to charge me rent anyway.

 

HIS HONOUR:   And that concerns, does it, the circumstances in which the State of Victoria bought the land
when the mortgagee was selling it?

 

MR FYFFE:   Yes, your Honour.

 

HIS HONOUR:   And you say that that mortgagee sale was conducted in a way which - if I use a neutral word, i
t was conducted irregularly?

 

MR FYFFE:   That is right, your Honour.

 

HIS HONOUR:   But in the present proceedings in the Supreme Court, the State of Victoria said it was register
ed as proprietor of the land.  Is that right?

 



Fyffe v The State of Victoria [2000]
HCATrans 201

MR FYFFE:   It is registered at the moment as the proprietor of the land but it goes beyond that to show that th
e State of Victoria has no right to be the registered proprietor of the land and had no right to buy it at a public
auction.  This case that I am referring to at the moment shows that there was a collusion between the banks an
d other institutions.  I was put out of the road.  I was held without trial for 10 months.  I had no chance to refina
nce the property.  I had no chance to prepare a proper submission.  I had already had a stay through one of our
local MPs, Mr Peter McGauran, and he had got me a stay until October 1988.  I was arrested on all these so-call
ed charges in May, nearly six – five months before my stay was up.  I was arrested and I was kept out of the road
so they could go and do whatever they wanted to do with the property, which is exactly what they did, and that
is the relevance that I see in it.

 

HIS HONOUR:   Yes.  Yes, you were reading at paragraph 8 of this document.  I should say to you that I have re
ad it but what is it that you want to do?

 

MR FYFFE:   Well, what it does is, your Honour, it brings to light the constitutional issues that were violated in
my particular case.

 

HIS HONOUR:   Yes.

 

MR FYFFE:  

 

The Magna Carta of 1297 provides by Chapter One that the grants made by the King bind the Ki
ng’s heirs and successors forever and are granted to the subjects of the King and their heirs and s
uccessors forever.  Chapter 30 confers upon merchants the right of safe conduct to come and go f
rom England to engage in trade.  Chapter 38 says that neither the King nor his heirs will violate t
he Charter and if anything is procured by any person contrary to the Charter that shall be void. 
On the face of it, if the Parliament purported to enact a Statute that abrogated the rights granted
or confirmed in Magna Carta then the King and his heirs and successors were precluded from g
ranting the Royal Assent to such a Statute.  The combined effects of chapters 1, 30 and 38 of the
Charter is to limit the legislative powers of Parliament to infringe the right of merchants to freel
y come and go and conduct trade within the terms of the Charter.  It would appear as though Ch
apter 30 of Magna Carta was violated from time to time because by a Statute in the 9th year of th
e reign of Edward the Third that permission was re‑affirmed.  In the 25th year of the reign of Ed
ward the Third by the Statute of Edward the Third of 1350, that permission was again confirmed
by Parliament and that Statute went on to say the earlier Statute was to be preserved in all its poi
nts and if any Statute was made to the contrary that Statute was void.

 

In the Case of the Monopolies in 1602 these Statutory provisions were considered.  A principle o
f law was recognised that any grant by the King that prejudiced the rights or abrogated the rights
of a subject was void.  This is the foundation of the maxim of the common law that freedom onc
e given cannot be taken away.  In that case reference was made to the Statutes in the 9th and 25th
years of the reign of Edward the Third and it was recited that by the second Statute any Statute a
gainst the first Statute was utterly void and it went on to refer to Magna Carta erroneously referr
ing to chapter 18 when it should have referred to chapter 38.  The decision in the Case of Monop
olies which confirmed that freedom once given cannot be taken away and further confirmed tha
t any purported enactment of the Parliament that abrogated the rights of the citizen was void, w
as given statutory sanction in the State of Monopolies in 1623.  The Statute recited that all grants
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of power to dispense with the law were against the ancient and fundamental laws of the Realm. 
The Statute went on to enact that all grants heretofore made or granted or hereafter to be made
or granted to any bodies politic whatsoever of power to dispense with or to give licence or tolerat
ion to do use or exercise anything against the tenent or purport of any law or Statute is void.  Th
at means that if the Parliament purports to pass a law that abrogates the rights of the citizen that
Statute is unconstitutional and null and void.

 

These principles of law were further confirmed in the Bill of Rights of 1688.  The Bill of Rights re
cited that King James had violated the laws and liberties of the people by assuming and exercisi
ng the power of dispensing with laws without the consent of Parliament.  The Parliament went o
n to recite that this was contrary to all Statutes of the Realm and that by virtue thereof King Jam
es the Second had abdicated government.  The Parliament went on to vindicate and assert their
ancient rights and liberties and declare that the pretended power of dispensing with laws by reg
al authorities in legal.  What that means is that if the monarch purports to grant the Royal Assen
t to any Statute that abrogates the rights of the citizen or otherwise dispenses with the laws then
that Statute is void.  The Parliament went on to say that the aforesaid rights are not to be prejudi
ced and that those rights are to be observed by all officers of the Crown in all times to come and
at the end of that Statute the monarchs of the time went on to say that those laws shall remain t
he law of the Realm forever.

 

In relation to the Statute of Monopolies of 1623, Sir Edward Coke in the third part of the Institute
s of the Laws of England wrote at page 181 that a Monopoly is an institution whereby any person
or persons bodies politic or corporate are sought to be restrained of any freedom or liberty that t
hey had before.  In other words a monopoly is any abrogation of the rights of the people.  If a Pa
rliament enacts a law that abrogates the rights of the people by dispensing with the law then it is
a Monopoly and the purported power of the Parliament is absolutely void.

 

In the Ex parte Nichols in the Supreme Court of New South Wales in 1839, Chief Justice Dowling
stated at pages 127 and 128 of the report that the effect of Section 24 of the Australian Courts Act
of 1828 was to provide that all the fundamental laws of England were to be applied in Australia. 
He went on to refer to Section 21 of that Act which empowered the Governor of New South Wale
s to make laws that were not repugnant to the laws of England and he said that meant that the P
arliament of New South Wales only had power to make local and not fundamental laws.  In the s
ame case Justice Willis noted that Magna Carta, the Habeas Corpus Act, the Bill of Rights and th
e Act of Settlement comprised the constitutional birthright of the people.  At pages 133 and 134 of
the report he asked himself whether the fundamental constitutional birthrights of English subje
cts applied to New South Wales and quoting an authority he found that every act or Parliament i
ncluding the Bill of Rights that confirmed rights and liberties upon subjects of the Realm were a
dopted as part of the law and constitution of New South Wales.  By virtue of the decision in that
case, all of the constitutional enactments which comprised the constitutional birthright of the p
eople of England became the constitutional birthright of the people of Australia and by virtue of
the Statute of Monopolies and the Bill of Rights neither the Parliament of the United Kingdom
nor any Australian Parliament has constitutional authority to abrogate those rights.

 

The Imperial Acts Application Act of 1980 of Victoria states by Section 3 that the enactments menti
oned in the Schedule are to continue to have the force of law in Victoria.  Section 5 purports to r
escind all other statutes insofar as the Parliament of Victoria has authority to repeal them.  By vi
rtue of the Statute of Monopolies and the Bill of Rights, the Parliament of Victoria has no constit
utional authority to repeal any enactment of the Parliament of England, Great Britain or the Uni
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ted Kingdom which confers rights upon the subjects of the Realm.  The schedule to the Imperial
Acts Application Act 1980 sets out the text of the Bill of Rights of 1688 and the Statute of Monopoli
es of 1623 and those laws are confirmed as part of the constitutional birthright of the people of V
ictoria.

 

Section 118 of the Constitution of the Commonwealth requires the Government of the Common
wealth and all other States to give full faith and credit to Imperial Acts Application Act of Victoria.

 

HIS HONOUR:   You then go on to refer to covering clause 5 and certain other matters. I have read ahead of yo
u. I have read again what you say in this 10-page document. As I understand it, those are the arguments that yo
u either put or wanted to put to the Court of Appeal. Those arguments were not accepted there. They are argu
ments, as I understand, that you would put or want to put in support of your application for special leave, is th
at right?

 

MR FYFFE:   Yes, that is correct, your Honour.

 

HIS HONOUR:   Yes.  Well, I have read those and I understand what you say in them.  What more is it that you
would wish to say in support of your application that the State be restrained in the way you seek?

 

MR FYFFE:   Well, your Honour, this affidavit that I am reading, it contains and shows you how the State of Vi
ctoria erred in leaving a very minor criminal conviction against me which is not even known to law and this ex
plains it and it has got to be read in its full context.

 

HIS HONOUR:   Well, as I say to you, I have read it.  Yes.

 

MR FYFFE:   So, what does that mean, that I cannot read out any more of it?

 

HIS HONOUR:   Well, Mr Fyffe, time is not unlimited.  When you come to do your application for special leav
e, you will have 20 minutes to address the Bench, that is all.  Time is not unlimited.  I have read it.  I believe I u
nderstand what you are saying in there.  What I am asking you to do is to advance any further argument that y
ou have in support of your application.

 

MR FYFFE:   Yes, your Honour.  So, you do not want to read any more about this?

 

HIS HONOUR:   Well, I have read it, Mr Fyffe.  I say to you, again, I have now read it more than once.  I believe
I understand what is said.

 

https://jade.io/article/282130
https://jade.io/article/282130
https://jade.io/article/282130/section/421
https://jade.io/article/282130
https://jade.io/article/260323/section/5195


Fyffe v The State of Victoria [2000]
HCATrans 201

MR FYFFE:   Well, to finish it off, your Honour, it is a matter of record that I did not drill any holes in any clock
s; I did not place any wire in any clocks, and that is a matter of record.  Thank you, your Honour.

 

It is a matter of public record that I did not drill any holes in the face of any clock or place wires
therein. The purported sale of the property was but a private treaty and we rely upon section 51
(xxxi) of the Constitution, 106 and 115 of the Commonwealth Constitution. I will now read out m
y affidavit filed in this Court on 12 May, exhibit BCF H12A.

 

HIS HONOUR:   Let me just see which it is.  That is the 12 May affidavit and the exhibit is BCF H12A.  Is that th
e one you are going to now?

 

MR FYFFE:   That is the one, your Honour.

 

HIS HONOUR:   Just a moment, I will get it out.  I have the affidavit of 12 May which I have read in which you r
efer to 51(xxxi) and other aspects of the matter and I have looked at exhibit H12A.  Yes.

 

MR FYFFE:   Your Honour, could I read this exhibit out?

 

HIS HONOUR:   Yes.  I have read it once but if you would take me to those parts of the document which you sa
y are the most important and relevant aspects to your argument.

 

MR FYFFE:   Well, I will start with No 2, your Honour.

 

I wish to raise as further argument that the State of Victoria acquired my land at an undervalue,
so that this was not an acquisition on just terms within s.51(xxxi) of the Commonwealth Constit
ution or, looking at the common law background to that constitution and the Constitution of Vi
ctoria, an acquisition for a State purpose in violation of the rule, derived from the Bill of Rights,
that purchase for state purposes requires compensation at full value. The State had notice of cir
cumstances which made the sale, not just an ordinary exercise of the mortgagee’s power of sale,
but wantonly destructive of my interest and without advantage for the mortgagee. In paragraph
three of exhibit BCF H12A, the then Minister for Conservation, Forest and Lands, Kay Setches, a
dmits in this letter, dated 13th June, 1989, that the State purchased the property for a price the au
ctioneer later told a public meeting in Yarram on 20 April, 1989, was below the reserve. At the au
ction the State, the mortgagees and the auctioneer went into another room to discuss the price
which the property had reached, on 3 occasions in all during the auction, and reached an agreed
price even though there were still people bidding openly for the land. This was not purchased o
n just terms. Now produced and shown to me and marked with the letters BCF H12A is a true co
py of the said Letter from the Conservation, Lands and Forests dated 13th June, 1989.

 

Your Honour, would you like me to read the letter from the Minister?
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HIS HONOUR:   Well, the key paragraph of that letter is the third one, is it not?

 

However, my Department bought the property openly –

 

and so on.  Is that the key paragraph to which you refer?

 

MR FYFFE:   Well:

 

However, my Department bought the property openly, as offered publicly at a mortgagee’s aucti
on at which there were a number of other interested parties, for a price the auctioneer later told
a public meeting in Yarram on 20 April that was below the reserve.

 

If the mortgagees were willing to sell under such conditions I do not see how an open bidder, su
ch as my Department, can be criticised for a normal commercial decision.

 

With respect to your request to consider selling part of the property to your brothers, I wish to sa
y –

 

and so it goes on.  But those are the key parts of it where the Minister for Lands openly admitted that the prope
rty was bought…..sale and your Honour, in the Bill of Rights, it strictly forbids that type of behaviour and it als
o states that “lands of the subject cannot be seized in the King’s hands without a trial by judge and jury.”

 

HIS HONOUR:   Yes.

 

MR FYFFE:   And there is another affidavit, your Honour, dated 15 May 2000.

 

HIS HONOUR:   Of Judy Maree Mastwyk?

 

MR FYFFE:   That is the one, sir.

 

HIS HONOUR:   Yes.

 

MR FYFFE:   And it says:
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I, JUDY MAREE MASTWYK, of Wild Dog Valley - - -

 

HIS HONOUR:   Again, I have read it.  What are the particularly important parts to which you refer?  She, Ms
Mastwyk, refers to her attending the auction and then, in paragraph 2, she describes what she says happened a
t that auction?

 

MR FYFFE:   Yes, the property was sold:

 

offered for sale with an undisclosed reserve price of which the property would not be sold unde
r this price.  If the property as a whole did not reach the reserve price the property would be the
n offered as separate titles.  As the bidding started there were four parties bidding for the proper
ty.  As bidding slowed down the auctioneer along with the Conservation Department officer, wh
o was bidding for the property, and the mortgagees, left the auction room to discuss, we presum
e, the price the auction had reached.  After about 10 minutes the auctioneer and other parties ret
urned and started the bidding again.  When the price had advanced a bit further, the same peop
le as mentioned above left the auction room, again, to, I presume discuss the price the property
had reached.  At this stage none of the other people bidding for the property were asked to atten
d this, what appeared to be, private conference.  There were over 100 people present at this aucti
on and by this stage they were starting to get a bit annoyed about the way the auction was being
conducted.  The auctioneer and other parties again returned to resume the action only to go awa
y, yet again, to discuss the property price when it reached $485,000.00.  After about 10 minutes t
he auctioneer returned to the auction room, alone, to announce that the property had been sold
to the Conservation Department for an undisclosed price.  This caused an uproar among the cro
wd and in particular the other bidding parties.  This auction was not, in my opinion conducted i
n an open and honest manner.  Even though the property did not reach the reserve price, the au
ctioneer, as stated before the start of the auction, did not attempt to sell the property in 2 titles.

 

This, your Honour, brings to light - as these proceedings there has been no equitable interest ever considered i
n my wife’s case now in the last hearing before the two judges on 14 April.  They asked me was my wife part of t
he action and, incorrectly, I answered, no, because she is part of the action because the sheriff ’s warrant includ
es all the tenants.  And I would like to read you out part of – well, it ends up with Amadio’s Case anyway.  But thi
s property is not just a piece of land, it is our home and our business and our livelihood.  Justice demands that I
have the right to have my case heard through until I have exhausted all my legal avenues of appeal.  If the State
is granted possession, the subject matter shall be ruined and therefore the State will have won the battle before
I have exhausted all of my legal avenues.  This, again, goes against my constitutional rights.

 

The issues raised in the application for special leave are substantial and deserve proper consider
ation by this Court.  In Amadio’s Case, in 1983, my wife has separate rights which have also been o
verlooked and which would be adversely affected if the stay were not to be granted.  She has an
equitable interest as my wife of 38 years.  Wendy has, however, received independent legal advic
e at this stage and as this issue has only really come to our notice, she has not been given legal c
ounsel on what her rights are on it.
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Your Honour, there is no doubt that Magna Carta and the Bill of Rights are enshrined in our Co
nstitution by section 118 of the Commonwealth Constitution. I will now read out recent case hist
ories of the Bill of Rights, exhibit BCF H15, and some recent cases on Magna Carta which the Hi
gh Court has upheld. We give your Honour a copy of the last three cases of Magna Carta that ha
s been upheld in the High Court.

 

HIS HONOUR:   Yes, thank you.  I think the Court has a record of that one.  It has not got a record of these one
s, I think.

 

HIS HONOUR:   Perhaps if you would be good enough to show them to Mr Meehan first.

 

MR MEEHAN:   The three pages appear to be the same, your Honour.  I wonder if I might keep one of the thre
e.

 

HIS HONOUR:   Is that all right with you, Mr Fyffe, if they are all the same, if he keeps one?

 

MR FYFFE:   Yes, your Honour.

 

HIS HONOUR:   Yes.  Thank you very much. 

 

MR FYFFE:   Your Honour, in the Commonwealth of Australia v Yarmirr which was in the Federal Court of Austr
alia, the High Court Judges refer to Magna Carta no less than 24 times in 10 pages, and Egan v Willis is also men
tioned.  In Jago v The District Court of New South Wales & Ors, the Judge himself even quoted the Latin text of M
agna Carta.  It is no doubt that the Magna Carta is still law and still recognised by the High Court of Australia.

 

You have a sample copy of court cases referring to the Bill of Rights and is it necessary for me to
read them out?

 

HIS HONOUR:   No. 

 

MR FYFFE:   Constitutional arguments are not something new to the Government Solicitor is the fact they wer
e raised in the letter of the Government Solicitor dated 16/10/96 which I will now read to you.  This is to Ronald
C. Beazley on 16 October 1996.  One for the Court.  The Government Solicitor has probably still got his.  And th
e Government Solicitor’s answer.

 

HIS HONOUR:   I do not believe, subject to anything that Mr Meehan may later say, that it is said that these ar
e points that come to them as a surprise.  They are points which they understand, or at least appear to me to be
points which have been raised more than once in earlier stages of this proceeding.  Yes.
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Dear Mr Beazley,  Re:  BRIAN CHARLES FYFFE, Woodside Carrajung Road, Carrajung.

 

And this is dated 16 October 1996.

 

I refer to your Notice to Quit dated 1 February, 1996 and your letter of 15th August, 1996 to Messrs
Slater and Gordon. 

 

I refer also to a Contract of Sale of Real Estate dated 5th April, 1989 between Wallco Finance Lim
ited (formerly William Adams Leasing Limited) as Vendor and Kay Setches, Minister for Conser
vation, Forests and Lands, as purchaser relating to the purported sale of the freehold in the land
described in Certificate of Title Volume 9150 Folio 084 - - -

 

HIS HONOUR:   Yes, and there then follows the description of the subject matter of the land.  You go on to say
that the fact is that the purported sale and transfer was “done without due process of law and was unconstituti
onal and null and void”, and you then draw attention to Magna Carta, Coke’s Institutes, Confirmatio Cartarum
of 25 Edward I, Coke’s Institutes, the Australian Courts Act, the Constitutions Act 1850, the Colonial Laws Valid
ity Act 1865 and a reference in Blackburn v Attorney-General from Lord Denning, is that right?

 

MR FYFFE:   Yes, your Honour.

 

HIS HONOUR:   And you then go on to contend that:

 

Any purported enactment of the Parliament of the United Kingdom, or the Parliament of Victori
a, that purports to confer jurisdiction…..to disseise –

 

you of your land –

 

contrary to due process of law, is null and void.

 

And the argument is expanded and put in the various ways you put in the balance of your letter, is that right?

 

MR FYFFE:   That is right.

 

HIS HONOUR:   Now, can I just make sure that I understand your argument.  Essentially, as I understand it, so
far, you have made two kinds of argument.  Firstly, that you were wrongly convicted.  You were wrongly convict
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ed of an offence that you had not committed or – and/or wrongly convicted of an offence which was not know
n or should not be known to law.  That is the conviction branch of your argument.  Do I understand what you
have put in that way?

 

MR FYFFE:   That is right, your Honour.

 

HIS HONOUR:   The second branch of your argument concerns the taking of your land, if I use “taking” as the
most neutral and all-embracing term I can think of - - -

 

MR FYFFE:   That is correct.

 

HIS HONOUR:   And your argument there is, as I understand it, that the sale by the mortgagee was irregular in
the way you have referred to and that the State bought it but paid an undervalue for it and that therefore, so yo
ur argument proceeds, the State has acquired your land in contravention of the various old instruments that yo
u have referred to:  Magna Carta and those instruments that follow.  Is that the nub of the second way in which
you put your argument?

 

MR FYFFE:   That is correct, your Honour.  They are some of the subjects.  I mean, these constitutional argum
ents, I mean, I have just referred to the latest.  The case of Magna Carta was used was last year in November, so,
I mean - - -

 

HIS HONOUR:   But at the moment I am concerned to make sure that I identify the two principal aspects of th
e arguments you have advanced so far.  Do I accurately state them?

 

MR FYFFE:   Yes, your Honour.  And I have here the answer to that letter from the Government Solicitor whic
h I would like to read to you.  It states:

 

I acknowledge receipt of your letter dated 16 October 1996.

 

Whilst I note your citations I regret to advise you that they have no relevance to this proceeding
as this property was purchased by a Government Department on behalf of the Crown at a public
auction.

 

The Department has been very fair with you in allowing you to stay on this property whilst your
personal issues were investigated by the Ombudsman’s Office.  You have also had the benefit of 3
years occupation of this property without paying any rent whilst no doubt deriving an income fr
om it.
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You have been requested to leave the property informally, and then formally by way of notice to
quit.  You have declined to do so.

 

It is apparent from your letter that you have no intention of vacating the property.

 

Accordingly, I must advise you that proceedings will now commence to recover possession of th
e property from you.

 

Your Honour, having listened to some of the material that I have read to you, as regarding the Bil
l of Rights, Magna Carta, the rights of what the Crown in Victoria can do and what it cannot do,
and the Government Solicitor would have had knowledge all along of what he was doing, why h
as he continued doing it for the last 3½ years when he is violating constitutional rights of the su
bject?

 

HIS HONOUR:   Yes, well that is the issue that is raised.  Now, there are these two branches of your argument t
hat I have identified.  Are there any further ways in which – or different ways in which you put different argum
ents?

 

MR FYFFE:   Yes, your Honour, I have a section out of a High Court case in Metwally v University of Wollongong
.  It shows – I mean the States claim they have got plenary powers.  Now, I raised in an argument with the Proth
onotary who purportedly gave judgments to the Crown in right of Victoria against my property without – the l
egal tests – summary judgment ‑ ‑ ‑

 

HIS HONOUR:   Those summary judgments were set aside.  Just a moment, Mr Fyffe.  Those summary judgm
ents were set aside, were they not?

 

MR FYFFE:   No, they were not.

 

HIS HONOUR:   The summary judgment entered in default?

 

MR FYFFE:   No.  The one the Prothonotary gave the judgment first, I sent a fax, because I cannot remembe
r ‑ ‑ ‑

 

HIS HONOUR:   And that judgment was set aside and the matter then came on before a Master, is that right?

 

MR FYFFE:   No, it was not set aside.  They acted on it, the Master, who ‑ then it was referred to the Master’s co
urt, then it was referred to the practice court, then it was referred to Justice Evans who set the judgment aside b
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ecause the Crown had not argued the case properly.  Then it came back to Justice Evans and he gave judgment
against the property.  That is a judgment that I am appealing against now.

 

HIS HONOUR:   That is the judgment that is in issue now, yes, I understand that.

 

MR FYFFE:   That is the judgment. But, your Honour, I raised in that – I sent a fax and I sent a letter to the Prot
honotary. It was a conditional appearance. In that letter I raised the fact that no one had ever been able to prod
uce to me the 1854 Victorian Constitution Act as having had the royal assent. I have asked for this document man
y times and no one has been able to give it to me. Your Honour, if this document has not been signed, therefore
Victoria has not got a Constitution. Now, in 1855 – in 1850‑1851 New South Wales purported to give Victoria its o
wn Constitution. In 1855, it was not until 1855 that the New South Wales Constitution itself was purported to val
idly receive the royal assent and the question in that arises is, how can New South Wales give Victoria its own 
Constitution in 1850‑51 and purported to be enacted in 54 when it did not have any Constitution itself. The Con
stitution had not validly been signed. As far as the State’s claim to have plenary powers, if the Constitution Act h
as not received the royal assent, then they have no powers at all.

 

HIS HONOUR:   Yes.

 

MR FYFFE:   Sir Matthew Hale in his Commentaries on Laws of England stated that if a province has not got a
Constitution which has validly received the royal assent, it cannot have laws. Your Honour, in the Metwally v U
niversity of Wollongong Case, the High Court of Australia stated the following:

 

It has been held in this Court that sovereignty rests with the people.

 

It give a heap of – it gives Joose v….. 159, Nationwide News – it quotes a whole lot there. It goes on to say Common
wealth statutes cannot prevail over the Constitution. The Australian Federation was, and is, a union of the peo
ple. This provision of the Constitution should be properly viewed as ultimately concerned with the governanc
e and protection of the people from which the artificial entitles called Commonwealth and State derive their a
uthority. That was University of Wollongong v Metwally in 1984. To support this, the High Court has said: Section
109 is concerned with citizen’s rights as well as with Commonwealth/State relations. The citizen has a right to k
now which of the two laws he must obey.

 

Gibbs CJ stated, The Commonwealth Parliament, being subordinate to the Constitution, could n
ot reverse the past operations of section 109. It is not the Commonwealth law which operates to
make the State invalid; it is the Constitution itself. The people who demand law be obeyed, as in
structed to judges and courts by clause 5 of the preamble of the Constitution. Clause 5 of the pre
amble to the Constitution also leaves no doubt to the Attorney-Generals that their courts are sub
ject to the Constitution. Before 1901 the Constitution and laws of the State were made part of the
Constitution pursuant to sections 106, 107, 108 and 118. After 1901, the States under the Constituti
on agreed to unite in one indissoluble federal Commonwealth under the crown of the United Ki
ngdom and under the Constitution hereby established clause 1 of the preamble.
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As the States are now a dissoluble union under the Commonwealth, the laws can apply Australi
a wide under the terms of the preamble, Chapter I. Section 109 operates against traders from ma
king laws which are not sanctioned by the Constitution, as the following High Court Bench deci
sion shows. In University of Wollongong v Metwally the State Act was found inconsistent with a C
ommonwealth Act, therefore section 109 automatically invalidated the State Act. The self-execut
ing effect of section 109 could not be overridden by the Commonwealth Parliament. So Gibbs C
J, Murphy, Brennan and Deane JJ, contra Wilson & Dawson JJ. Section 109 is concerned with citi
zen’s rights as well as Commonwealth State relations. The citizen has a right to know which of th
e two laws he must obey. Gibbs CJ. The citizen is protected from the injustice of being subject to
inconsistent laws, quoted Mason J.

 

Judgments. When the law of the State is inconsistent with the law of the Commonwealth and be
comes, to the extent of the inconsistency, invalid, the invalidity is brought about by section 109 of
the Constitution and not directly by the law of the Commonwealth.

 

HIS HONOUR:   Do you say there is some inconsistency question raised by your proceeding?

 

MR FYFFE:   Yes, your Honour.

 

HIS HONOUR:   What are the two laws that are inconsistent?

 

MR FYFFE:   The State of Victoria claims that they have plenary powers. The matter of the fact that the Victori
an Constitution Act having received the royal assent, the document never been shown, invalidates that and also
does section 109. It states that the Commonwealth statute law overrides State statute law and the Constitution
overrides the lot. So that the State cannot do whatever they like whenever they like.

 

HIS HONOUR:   But the only relevant power of the State that might be said to be in issue is the power of the St
ate to buy land by contract.

 

MR FYFFE:   Yes, but your Honour, Magna Carta and the Bill of Rights, which is enshrined in our appeal and
application directly says that is prohibited.

 

HIS HONOUR:   And that is the second point which we had earlier identified?

 

MR FYFFE:   Yes, your Honour.

 

HIS HONOUR:   Yes.
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MR FYFFE:   I hope that I have furnished plenty of proof to you to prove to you that these laws are still alive an
d well and they are still the laws of the land.  I have to keep referring to them back because, I mean, to stay in t
his proceeding is very important to us to preserve the subject matter.

 

HIS HONOUR:   I do not underestimate the importance of it at all, Mr Fyffe.

 

MR FYFFE:   I beg your pardon.

 

HIS HONOUR:   I do not underestimate the importance of this at all.

 

MR FYFFE:   Thank you, your Honour.

 

HIS HONOUR:   But I am concerned that I should understand the basis of your arguments.  Presently, I unders
tand two ways in which you put the argument.  Is there a third way?

 

MR FYFFE:   There is a third one, your Honour. It involves the legality of the legal system to be able to do what
they have done to me. Sir, most of us that have read the Constitution understand what section 115 says. It says t
hat:

 

A State shall not coin money, nor make anything but gold and silver coin a legal tender in paym
ent of debts.

 

We requested an order for accounts for the purpose of the sale of the property on many occasions but none ha
s ever been made available.  I refer to a case called …..Ali First National Bank v Montgomery in America in Decem
ber 1968 in the State of Minnesota,…..Scot.  Now, the judge upheld in that there was no law, no legal law in Am
erica that allowed banks to create book entry credit or use fraction reserve banking.  The laws of Minnesota are
the same as the laws of Australia.  The State Constitution is the same.  They have both derived from England.

 

HIS HONOUR:   No.  The constitutional arrangements in the United States are very different.  There are some
matters of similarity, but the constitutional arrangements are significantly different.  What is the nub of the poi
nt that you now want to make?  As I understand it, you say there has never been a satisfactory accounting to yo
u, by the mortgagee?

 

MR FYFFE:   By the people who bought the property, the State, the Crown in right of Victoria.

 

HIS HONOUR:   You say the State, as purchaser, had to account to you, is that right?
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MR FYFFE:   That is right.

 

HIS HONOUR:    Why did the State, as the purchaser, have to account to you?  Why was there not an obligatio
n on the mortgagee, William Adams Leasing – whatever their later name was?

 

MR FYFFE:   And the ANZ Bank and the New South Wales Bank, but the State of Victoria purported to buy th
e property from them. That is the reason. This section 115 states – it is in the Constitution – that banks must pa
y the debts in gold and silver coins. So, therefore, there must be an order of accounts given to see if the State of
Victoria really did pay for the property.

 

HIS HONOUR:   Yes.  Is there some other argument you would seek to advance?  Mr Fyffe, I have to understan
d the way in which this case is to be put.  At the moment, as I understand it, there are three points which you m
ake.  Is there a fourth point?

 

MR FYFFE:   Yes, your Honour.  There is those two points that you raised before.  There is the matter of the leg
ality of the – whether the State has the power or not and the judges have the power or not to have done what t
hey have done to me.  Also there is a matter of a secession.

 

HIS HONOUR:   Yes.

 

MR FYFFE:   Your Honour, I would like to read out an affidavit filed on 20 April 2000.

 

HIS HONOUR:   Yes, I have that affidavit of yours.

 

MR FYFFE:  

 

April 14, 2000, I appeared before the Court of Appeal Civil Division Supreme Court of Victoria –

 

HIS HONOUR:   Again, I have read this affidavit.  What is the point which you seek – points, plural – which yo
u seek to make from the affidavit?

 

MR FYFFE:   Your Honour, any members that are officers of the Crown have got to swear an oath of allegiance
to the Queen.

 

HIS HONOUR:   Yes.
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MR FYFFE:   That is their oath of allegiance oath of office.  And any officers of the Crown that are Freemasons
have got to swear an oath of allegiance to a foreign power.

 

HIS HONOUR:   Yes.

 

MR FYFFE:   So, I mean they cannot live in both trenches.  They have got to owe allegiance to one person.

 

HIS HONOUR:   If you are asking me whether I am a Freemason, the answer is I am not.  As it happens, I woul
d regard the question as impertinent, but the answer to it is I am not.  Yes.  Could we then pass beyond that.

 

MR FYFFE:   Yes, your Honour. Section 44 of our Constitution also ‑ ‑ ‑

 

HIS HONOUR:   I should add I am not, and never have been, lest there be any equivocation about the stateme
nt.

 

MR FYFFE:   Thank you, your Honour. This affidavit goes on to say about a matter which I have raised before
under clause 24 of the Victoria Constitution Act and that was that matter I just raised about the swearing ‑ ‑ ‑

 

HIS HONOUR:   Yes, we can go past that, yes.

 

MR FYFFE:   That includes the oath for the subject of the Queen and from the Queen to the subject.  We have
raised the subject of Magna Carta.

 

HIS HONOUR:   Yes.

 

MR FYFFE:   I have raised the subject of Chapter 17 where Judge Ormiston says is the defendant – or is the app
licant in any of these proceedings – meaning that I had raised the subject of my wife’s equitable interest, and I t
hink I covered this matter before and I have said, no ‑ ‑ ‑

 

HIS HONOUR:   Yes, you have spoken to me about that.

 

MR FYFFE:   I should have said yes, because she is mentioned in the sheriff ’s warrant as being a tenant, to be r
emoved off the property.  On section 18, your Honour, the judge his Honourable Ormiston, I think, it was, he m
ade some comments about two letters, one from the State Attorney-General and one from the federal Attorney-
General.
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HIS HONOUR:   This comes back to whether the Magna Carta, Bill of Rights and other instruments to which y
ou have referred apply in this matter.

 

MR FYFFE:   Yes, but see what it really means is – the judge said, oh, it is only his secretary or it is one of his of
ficers who has sworn an oath of office as well, but what it really means is the King – is that a jury, to distribute j
ustice to all his subjects and all and because he cannot do it himself to all persons, he delegates his power to hi
s judges who have the custody and guard of the King’s oath and sit in the seat of the King concerning justice.  N
ow, that was the answer to that - the judge, sort of I asked him did he not believe that the Attorney-General’s let
ters held any weight and he said that they were only another legal opinion.  But, your Honour, the Attorney-Ge
nerals are supposed to be the highest officers of the law in the land.

 

HIS HONOUR:   Yes.

 

MR FYFFE:   Your Honour, also as an added argument to what I was saying, the land – my land or my family’s l
and was acquired by the Crown and a question arises:  who is the Crown?  I mean, if there was no Constitution
Act ever validly received the royal assent, and if it had it has not been produced, so that brings to light the quest
ion who is the Crown?

 

HIS HONOUR:   Yes.

 

MR FYFFE:   The land cannot be acquired by the Queen of the United Kingdom which – the argument they ha
ve put up, I mean the governments have put up themselves, the United Kingdom is supposed to be a foreign po
wer.  I think that came to light in the 1972 British Nationality Act.  It also related to a senator being discharged fr
om the Parliament for being a foreigner when she was a British subject.

 

The other matter is the affidavit – there is another affidavit, your Honour, of 12 May 2000.

 

HIS HONOUR:   Yes.  We looked at this earlier, did we not, the affidavit of 12 May?

 

MR FYFFE:   No, this is a different affidavit, your Honour.  This is an affidavit regarding a secession.

 

HIS HONOUR:   The one that beings by referring to SBS News, is that the affidavit?

 

MR FYFFE:   Yes, that is the one, your Honour.

 

HIS HONOUR:   Yes, I have read that also.
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MR FYFFE:   I would like to read that out, your Honour.

 

HIS HONOUR:   To what purpose?

 

MR FYFFE:   So that it is a matter of record on the Court, because ‑ ‑ ‑

 

HIS HONOUR:   It is on the Court file, Mr Fyffe.  I have read it.

 

MR FYFFE:   Can I read it out, or you will not let me read it out?

 

HIS HONOUR:   Mr Fyffe, I have read it.  I have already given you something like three times the amount of ti
me which you will have on your special leave application.

 

MR FYFFE:   Excuse me, with respect, your Honour, but the point I am trying to make is the fact that if I canno
t get the point across now which I am trying to make, there probably will not be any special leave.

 

HIS HONOUR:   That is right.  I understand that.  Do not misunderstand me, Mr Fyffe.  I know that these proc
eedings are very important.  I know they are very important to you and to those whom you love.  I do not under
estimate that.  But I also have obligations to deal with the work of the Court efficiently and appropriately.

 

MR FYFFE:   Thank you, your Honour.  I am not here because I want to be; I am here because I have to be her
e.

 

HIS HONOUR:   Yes.  I have read your affidavit of 12 May.

 

MR FYFFE:   I have raised extremely important constitutional issues to be addressed by the High Court of Aus
tralia.  The respondent, the State of Victoria, is not at a disadvantage because this issue has gone on for so lon
g.  I humbly beg your honourable Court to stay this matter until it can be determined by the Full Bench of the
High Court.

 

HIS HONOUR:   Yes.

 

MR FYFFE:   There is plenty more to say, your Honour, but if you are satisfied with the evidence produced, an
d you can really understand ‑ ‑ ‑

 



Fyffe v The State of Victoria [2000]
HCATrans 201

HIS HONOUR:   It is not a question of me being satisfied, Mr Fyffe; it is a question of whether you have made t
he arguments which you wish to make.  Have you identified the arguments which you wish to submit?

 

MR FYFFE:   Your Honour, we have covered the Magna Carta, we have covered the fact that it is still legal law,
we have covered the sale of property, we have covered the fact that the Constitution says that all debts paid by
States must be paid in gold and silver coin, and we have covered the secession argument because you have said
you have read it and you do not need me to read it out. So there is not really much more that I can say. The onl
y thing is to say that in the legal dictionary it quotes “justice” as being “of upholding the rights and punishmen
ts of wrongs by the law” and justice is the name given to judges of the common law courts, now called judges of
the High Court. Thank you, your Honour.

 

HIS HONOUR:   Thank you, Mr Fyffe.  Mr Meehan, what do you say to the application for restraining orders o
f the kind sought?

 

MR MEEHAN:   I oppose the application, your Honour.

 

HIS HONOUR:   Yes.

 

MR MEEHAN:   Your Honour, I have prepared a short outline of submissions.

 

HIS HONOUR:   Yes.  Have you given that to Mr Fyffe?

 

MR MEEHAN:   I have not yet, your Honour.

 

HIS HONOUR:   Yes, if you would give it to Mr Fyffe and I will read it at the same time as he does. If you would
then simply sit down a moment, Mr Meehan, while Mr Fyffe reads this.  I will read it, too.  Mr Fyffe, have you h
ad an opportunity to read this document now?

 

MR FYFFE:   I have sort of glanced through it, your Honour, and I am reading ‑ ‑ ‑

 

HIS HONOUR:   You have a chance to read it now.

 

MR FYFFE:   Yes.  Have I got a chance to object to it?

 

HIS HONOUR:   It is not a case of objection.  You will have an opportunity to answer it in a moment, but if you
would be good enough to read it first. 
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Mr Meehan, I will not trouble you further on the matters you raise in this outline of submission
s.

 

Mr Fyffe, is there anything you wish to say in answer to what has been said in the respondent’s o
utline of submissions?

 

MR FYFFE:   Yes, your Honour.  The acquisition of land, as I have pointed out before, was raised in that letter o
f 16 October.  It was raised in many other affidavits.  In fact ‑ ‑ ‑

 

HIS HONOUR:   For the moment, you may proceed on the basis that whether the point has been raised earlier
is not a matter which troubles me.

 

MR FYFFE:   Your Honour, I have here an appeal book that went to the Court of Appeal which was never read
out.  I would just like to leave it with you so ‑ ‑ ‑

 

HIS HONOUR:   No, Mr Fyffe.  Let it be – no ‑ ‑ ‑

 

MR FYFFE:   This has been a very strange case.  I have had trouble with solicitors, I have had trouble with barr
isters.  It is a case that solicitors and barristers seem to shy away from because it brings in too many controversi
al points.  I have filed over, on the last, I think, six or seven appearances in the High Court – hundreds of pages
of affidavits that somehow do not ever seem to hit the floor of the Court.  In the first instance, most of my heari
ngs have been held without myself getting a copy of what went into the Court.  I mean, I have filed affidavits bu
t a lot of them never ever reached the Court.  In fact, there was one instance in an appeal before Justice Mandi
e, we arrived there on the Friday and the documents had been filed a couple of days before but there were no d
ocuments there.  So the judge adjourned the case till over the weekend.  We get there on the Monday morning
and there are still no documents there and he had to adjourn it until the afternoon.  And the only evidence I go
t that I had ever been to court was one scribbled line from my then solicitor, and that was the transcript of the t
rial.  Evidences, I got nothing.  There was a heap of evidence – included 78B notices which Master Evans had t
hrown out.  Now, I mean, a master cannot assume the role of a federal judge.  I mean, a 78B notice is a constitut
ional matter, it is a federal matter.

 

In this paragraph here of acquisition of land not on just terms, well, I mean ‑ ‑ ‑

 

HIS HONOUR:   Mr Fyffe, when you interrupted me I was making a point that I intended to assist you, rather t
han hinder you.

 

MR FYFFE:   Sorry, your Honour.
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HIS HONOUR:   Just be quiet.

 

MR FYFFE:   I did not even ‑ ‑ ‑

 

HIS HONOUR:   Just a moment.  What I was saying was that you may assume that I am not troubled about wh
ether the point has previously been taken.  That is a point in your favour.  Yes, go on.  Is there anything else you
wish to say in answer to the outline of submissions?

 

MR FYFFE:   Yes, your Honour.  I am having a little bit of trouble hearing you.  Most of the submissions that ha
ve been outlined here by Mr Meehan is – I disagree with them, your Honour.

 

HIS HONOUR:   I understand that.  Yes.

 

MR FYFFE:   I would just like to say that I just hope that you understand what I said to you and justice not onl
y be done, but seen to be done in this particular case.

 

HIS HONOUR:   Yes.  Is there anything else you wish to add, Mr Fyffe?

 

MR FYFFE:   Not at the moment, your Honour.

 

HIS HONOUR:   This is your last chance, Mr Fyffe, it is not a case of “not at the moment”.  I am asking you is t
here anything else you wish to add in answer to the respondent’s outline of submissions?

 

MR FYFFE:   Yes, well, your Honour, I disagree with a lot of these submissions here because a lot of those sub
missions were represented to the court and they were not argued and were not allowed to be argued so, therefo
re, they were not record.

 

HIS HONOUR:   Yes.

 

MR FYFFE:   The fact of the Government Solicitor, knowing a lot of these things, that amounts to what you cal
l intrinsic or collateral fraud; where a person who is taking an action against you knows what your rights are b
ut does not inform you of them.

 

HIS HONOUR:    Yes.
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MR FYFFE:   Thank you, your Honour.

 

HIS HONOUR:   Thank you, Mr Fyffe.

 

The applicant, Mr Brian Charles Fyffe, has applied for special leave to appeal to this Court from
the judgment of the Court of Appeal of the Supreme Court of Victoria given on 18 November 199
9.  The Court of Appeal dismissed Mr Fyffe’s appeal from an order of a single judge of the Supre
me Court of Victoria, Justice Mandie, dismissing his appeal from an order of a Master that the re
spondent, the State of Victoria, recover possession of certain land, together with mesne profits, d
amages to be assessed and costs.  In its reasons for judgment the Court of Appeal recorded the f
acts which give rise to the action instituted by State of Victoria and it is convenient to adopt the
description given in those reasons. 

 

The State of Victoria contends that it acquired the subject land in 1989 through the Ministry for
Conservation, Forests and Lands.  That Ministry is alleged to have bought the land at a mortgag
ee’s sale.  The State alleges that in about June or July 1989 it leased the land, including the reside
nce built on it, to Mr Fyffe.  This lease, or it may only have been a licence to occupy the land, wa
s oral and required the payment of rent at a rate of $40 per week.  By his defence in the action,
Mr Fyffe admitted that the State of Victoria was registered as proprietor of the subject land but a
lleged that the lease that had been granted was a lease to himself and his two sons.  The State co
ntended that the tenancy (and any licence to occupy) was terminated for non-payment of rent.

 

On 8 May 1998, a Master ordered that the State have summary judgment in the action.  As I have
earlier indicated, Mr Fyffe appealed from that order to a single judge of the Supreme Court but
his appeal was dismissed.  In its reasons for judgment, the Court of Appeal identified the issues
between the parties on the appeal by reference to a summary of issues which had been filed by
Mr Fyffe’s then solicitor.  That summary of issues said that:

 

“Mr Fyffe contends that the judge misapprehended the historical and legal significance of Mr F
yffe’s conviction on criminal charges in 1989 and the fraud which lay behind the sale of the land
and the significance of the matters raised in two constitutional notices filed on 5 May and 2 June
1998.  Mr Fyffe claims to have seceded from the State of Victoria and to have received internation
al recognition of the fact of secession and that he has entered into treaties with other principaliti
es.  The notice asserts that Mr Fyffe intends to argue that the principles enshrined in Magna Car
ta continue to apply in Victoria and that there has been a fraud committed against Mr Fyffe by t
he mortgagees of the land who conspired to bring about the sale of the land, and by the State of
Victoria itself.”

 

The Court of Appeal dealt with these issues but dismissed the appeal.

 

Mr Fyffe’s application for special leave to appeal to this Court gives 14 grounds of appeal.  It is as
well to set them out.  They are:
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The Court of Appeal erred in failing to hold that Mr Justice Mandie erred in Law by placing cre
dence upon the outstanding conviction recorded against the Appellant.

 

The Court of Appeal erred in failing to hold that the Supreme Court of Victoria was stripped of i
t’s jurisdiction by operation of Law, by virtue of the application of the Habeas Corpus Act 1640, bef
ore Mr Justice Mandie gave judgement against the appellant.

 

The Court of Appeal lied when it found that there was no evidence that the Appellant had owne
d the subject land, and thereby failed to uphold the law, justice and judgement of God.

 

The Court of Appeal erred in failing to hold that the judgement of Mr Justice Mandie was void i
n the law; as being in contravention of Magna Carta, 1297, by virtue of the application of the Bill
of Rights, 1688.

 

The Court of Appeal erred in holding that Section 16 of the Victorian Constitution Act 1975, confe
rred Plenary Powers upon the Parliament of Victoria.

 

The Court of Appeal erred in purporting to overrule the Supreme Court of the United States in I
nglis v The Trustees of the Sailors Snug Harbour, The County Court of Victoria in HRH Prince Joseph
Rigoli v The Minister for Agriculture, and the Supreme Court of Victoria in HRH Prince Joseph Rigol
i v The Minister for Agriculture.

 

The Court of Appeal erred in holding that the Appellant could not secede as a citizen of the Co
mmonwealth or Victoria.

 

The Court of Appeal erred in rejecting the legal efficacy of the Treaties of Recognition.

 

The Court of Appeal erred in rejecting the Sovereign status of HRH Prince Joseph Rigoli to exec
ute diplomatic papers in favour of the Appellant.

 

The Court of Appeal erred in rejecting the sovereign status of the Government of Tyrone, and of
the sovereign Territory of Tyrone, and the Diplomatic immunity of the Appellant and of the sub
ject land.

 

The Applicant says that the trial in respect of the outstanding conviction recorded against the A
ppellant, referred to in the first ground of appeal, was a travesty of justice wherein the convictio
n was obtained by the prosecution in reliance upon the perjured evidence of the expert crown w
itness, one Robert Colin Barnes.
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The Court of Appeal erred in failing to order a re-trial before Mr Justice Mandie, with an order a
gainst the Respondent for accounts.

 

The Court of Appeal erred in holding that section 77 of the Transfer of Land Act 1958, authorised t
he purchase or transfer to the Respondent, of the subject land.

 

The Court of Appeal erred in holding that the Pleadings and Section 78B Notices did not raise a
ny constitutional issue.

 

Mr Fyffe now seeks orders (among other things) restraining the State from acting upon, or givin
g effect to, in any way, the order of the Master made on 8 May 1998.  He previously applied to the
Court of Appeal for orders staying further proceeding on the judgment which the Master had or
dered, but that application was refused. 

 

In support of his application for a stay Mr Fyffe has put his argument in ways that may convenie
ntly be summarised under six headings.  First, he contends that he was wrongly convicted of an
offence which he did not commit or which either was not, or should not have been, known to th
e law of Victoria. 

 

Secondly, he submitted that the disposition of the land by the mortgagee was a disposition mad
e irregularly because the sale was made contrary to the announced manner in which the auctio
n of the land would be conducted and was, in any event, made at an undervalue.  He contends th
at the acquisition of the land by State of Victoria at this sale contravened rights which he has pu
rsuant to Magna Carta, the Bill of Rights and a number of other historical instruments entrench
ing the rights embodied in Magna Carta and the Bill of Rights.

 

The third head of his argument concerned the possible interest which his wife may have in the s
ubject land.  As I understood it, he contends that the warrant for possession having been directe
d, among others, to the removal of his wife from the property as tenant, his wife may have an eq
uitable interest in the land. 

 

The fourth head of argument concerned the validity of the Victorian Constitution and the powe
rs given to the State of Victoria by that Constitution. Mr Fyffe contended that, so far as his resear
ches had gone, the Victorian Constitution Act, enacted when Victoria was a colony, was not show
n to have been duly assented to and that it followed, so he said, that there is no valid constituent
document for the State of Victoria.

 

The fifth head of argument concerned the manner in which State of Victoria may have paid for t
he land which it bought following the mortgagee’s sale. Mr Fyffe contended that the State either
may not have, or did not, lawfully pay for the land because it did not pay in the manner prescrib
ed by section 115 of the Commonwealth Constitution.

 

https://jade.io/article/282723/section/638
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The last group of arguments concerned the alleged secession to which reference was made in th
at part of the summary of issues before the Court of Appeal which I have already mentioned. 

 

Before turning to deal with these heads of argument, it is as well to say something of the principl
es which the Court should apply in determining an application of the kind now before it.  Mr Fy
ffe’s application is cast in terms of seeking an injunction presumably pending hearing and deter
mination of his application for special leave and any appeal that may follow from it.  It may be t
hat a stay of the judgment which was given by the Master would achieve the same effect as that
which he seeks by the injunction the subject of his application.  For present purposes, I do not t
hink it is of much significance to determine whether the application is better cast as one seeking
injunction or one seeking stay.  In either event, the power of the Court to make an order of the ki
nd sought is not in issue.  Nor did I understand there to be any controversy about the kinds of pr
inciple which should be applied in determining such an application.

 

Without intending in any way to limit the wide discretion which the Court has in disposing of a
n application of the present kind, it is convenient for present purposes to refer to the judgment o
f Brennan J in Jennings Constructions Ltd v Burgundy Royale Investments Pty Ltd [No 1] (1986) 161 CL
R 681 at 685 for a convenient statement of the operative considerations, namely:

 

In each case when the Court is satisfied a stay is required to preserve the subject‑matter of the lit
igation, it is relevant to consider: first, whether there is a substantial prospect that special leave t
o appeal will be granted; secondly, whether the applicant has failed to take whatever steps are n
ecessary to seek a stay from the court in which the matter is pending; thirdly, whether the grant
of a stay will cause loss to the respondent; and fourthly, where the balance of convenience lies.

 

For the purposes of dealing with the present application, I am prepared to assume that a stay, or
the injunction which Mr Fyffe seeks, is required if the subject matter of the application for speci
al leave to appeal is to be preserved.  Further, I am prepared to assume, without deciding, that th
e grant of a stay is not shown to be likely to cause any, or at least any significant, loss to the respo
ndent State of Victoria and that, in this and any other relevant respect, the balance of convenien
ce may lie with the applicant for the stay.  Given that Mr Fyffe took the steps necessary to seek a
stay from the court in which the matter was pending, namely the Court of Appeal of Victoria, att
ention must be focussed upon whether there is a substantial prospect that special leave to appea
l will be granted.  It is for that purpose that I turn to consider the six heads of argument that I ea
rlier identified.

 

Mr Fyffe’s complaints about his conviction related to his conviction for an offence against the th
en provisions of section 317 of the Crimes Act 1958 (Vic), namely that he, together with others, kno
wingly had in his possession or under his control certain explosive substances, namely a numbe
r of modified clocks and a number of briefcases, under such circumstances as to give rise to a re
asonable suspicion he did not have them in his possession or under his control for a lawful obje
ct. The propriety of Mr Fyffe’s conviction for that offence was the subject of an appeal by him to
the Court of Criminal Appeal of Victoria which was heard and determined adversely to him in J
une 1989. It is enough to say of the fact of conviction and the circumstances surrounding it that it
is, in my view, wholly irrelevant to any issue which Mr Fyffe may have with the State of Victoria
concerning the land now in question. Mr Fyffe sought to identify its relevance as being that, by
his charging and conviction, he was in effect precluded from taking whatever steps would have o
therwise been necessary to prevent his dispossession of the land.
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In my view, that argument is an argument which does not relate to the issues now in question.  It
is, therefore, strictly unnecessary to go on to consider whether the offence of which he was convi
cted was an offence that was known to law, or should have been known to law, in Victoria.  It is a
ppropriate, however, to notice that that is an issue which, if it was to be raised, fell to be raised in
his appeal to the Court of Criminal Appeal and it is a point which I consider now concluded aga
inst him, even if otherwise it were to be regarded as arguable, which I do not consider it to be.

 

Much of the weight of Mr Fyffe’s argument was thrown on the second of the areas of argument
which I earlier identified, namely that he had been wrongfully dispossessed of his land contrary
to rights which he has under Magna Carta or the Bill of Rights.  The dispossession asserted is, it
is necessary to record, a dispossession following a sale by a mortgagee.  Mr Fyffe contends that t
hat sale was at an undervalue and was made irregularly.  If those complaints have validity, and u
pon them I express no view, they are complaints that are to be made against the party that was c
onducting the sale as vendor, namely the mortgagee, not against the party which bought the pro
perty by agreement from that mortgagee.  The fact that in this case the purchaser of the land wa
s, in effect, the State of Victoria does not, in my opinion, lead to some different conclusion.  In p
articular, whatever may have been the irregularities in the manner of sale or the price at which t
he land was sold, they are not matters which, in my opinion, give rise to any arguable right in M
r Fyffe under any of the several instruments to which he referred, chief among which were Mag
na Carta and the Bill of Rights.

 

The third aspect which Mr Fyffe mentioned was his wife’s possible interest in the land.  This, as
Mr Fyffe freely acknowledged, was a point which has emerged only recently.  It is a point which,
when raised in the Court of Appeal, Mr Fyffe, wrongly as he would now say, said was not a subje
ct of relevance or concern.  The course of events in the proceedings having been as they are, in
my opinion it is unlikely in the extreme that this is a matter which would found any grant of spe
cial leave.

 

It is convenient to deal with the three last heads of argument together, namely that Victoria has
no Constitution, that the State did not, or may not, have lawfully paid for the land which it boug
ht and, lastly, that the applicant has seceded from the State of Victoria or the Commonwealth of
Australia. Covering Clause 5 of the Constitution provides that:

 

This Act [the Constitution], and all laws made by the Parliament of the Commonwealth under t
he Constitution, shall be binding on the courts, judges, and people of every State and of every p
art of the Commonwealth, notwithstanding anything in the laws of any State.

 

Section 106 provides that:

 

The Constitution of each State of the Commonwealth shall, subject to this Constitution, continu
e as at the establishment of the Commonwealth, or as at the admission or establishment of the S
tate, as the case may be, until altered in accordance with the Constitution of the State.
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Section 108 provides for the saving of State law, that is of “Every law in force in a Colony which has become or
becomes a State”.  There is, then, no merit in the contention that Victoria has no constitution.

 

It is, in my view, neither necessary nor appropriate that I record in these reasons the steps which
Mr Fyffe contends have been taken to secede from the Commonwealth, nor is it appropriate to r
ecord the steps which it is submitted have been taken in recognition of that secession. Mr Fyffe c
omes to this Court seeking an order in aid of his rights. He may have such an order if, but only i
f, the sovereign power which applies relevantly to the land in question and/or the parties concer
ned is that which is embodied in the Constitution. The submission of secession is fundamentall
y antithetical to such a contention. It is therefore a point which, if it were to be accepted, would f
ly in the face of granting the order which Mr Fyffe seeks. It should, in my opinion, be put wholly
to one side.

 

As for the contention that the State did not, or may not have, lawfully paid for the land, that is a
contention founded upon section 115 of the Constitution which provides that:

 

A State shall not coin money, nor make anything but gold and silver coin a legal t
ender in payment of debts.

 

It is enough to say of this point that, in my opinion, it is wholly without substance.

 

In my opinion, this is a case where the prospects of a grant of special leave to appeal to this Cour
t are so insubstantial that even if all of the other considerations which I have mentioned were to
be assumed in favour of the applicant, the application should nevertheless be refused. 

 

The order is:  summons dismissed.

 

Mr Meehan?

 

MR MEEHAN:   I seek an order for costs, if your Honour pleases.

 

HIS HONOUR:   Yes.  Mr Fyffe, do you have anything to say in answer to the application for costs?

 

MR FYFFE:   No, your Honour.  I would like to say something.  I understood you to hand down your decision. 
I did not quite hear it properly, your Honour.

 

HIS HONOUR:   The transcript will be available once it is settled.  It will be available at that time.
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The summons is dismissed with costs.

 

I will certify for the attendance of counsel.

 

MR FYFFE:   Your Honour, all I would like to say is this, that the International Court of Justice has indicated th
at I am right in what I have done and they have indicated they are willing to hear my case.

 

HIS HONOUR:   Mr Fyffe, do you make some application to me?  If you do not, sit down and resume your seat.

 

MR FYFFE:   I beg your pardon, your Honour.

 

HIS HONOUR:   I said if you have some application to me, make it.  If you do not, resume your seat.

 

MR FYFFE:   Yes, your Honour.  I wish for you to stay that finding until I can make application to the Human
Rights Commission.

 

HIS HONOUR:   Your application is refused.

 

MR FYFFE:   Thank you, sir.

 

HIS HONOUR:   Court will adjourn.

 

 

AT 11.24 AM THE MATTER WAS CONCLUDED
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