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The appellants appeared in person.

ORDER

THE COURT ORDERS THAT:  

�. The appeal be dismissed.
�. The appellants pay the respondents' costs of and incidental to the appeal.  

Note: Settlement and entry of orders is dealt with in Order �� of the Federal Court Rules.

DECISION

BURCHETT, HILL AND DRUMMOND JJ. The respondents, the State Bank of South Australia and four
officers of the bank, applied for an order dismissing these proceedings pursuant to Order ��, rule � of the
Federal Court Rules. They were successful. This is an appeal from the order they obtained.
�. By their application and statement of claim, the appellants had sought, on various bases, a declaration that
no moneys were due and payable under a mortgage entered into on �� July, ���� as from that date, an
injunction restraining the State Bank from exercising the powers conferred upon it under this mortgage,
damages and interest. The attacks made in the statement of claim on the mortgage are, with one exception,
all based on the notion that the debt secured by the mortgage involved the creation by the State Bank of a
book-entry credit at no cost to itself. This exercise is said to be illegal, to involve conduct contravening, inter
alia, various provisions of the Trade Practices Act ���� (Cth) and to be at the core of what is alleged to be a
criminal conspiracy involving all five respondents and aimed at defrauding the appellants. Magna Carta is also
invoked as guaranteeing the rights of the appellants to their matrimonial home and their livelihood. In reliance
upon the fact that witnesses in the Federal Court generally (though not of course always) give their evidence
under the sanction of an oath rather than an affirmation, and that similarly, judges generally swear an oath of
office on the Bible, the mortgage is attacked by reference to various biblical passages, including some striking
directly at usury. The appellants also challenge the enforceability of what is described in their pleading as a
memorandum of lien - it is apparently a crop security - on the same grounds upon which they attack the
mortgage.

�. The appellants, husband and wife, farm the property the subject of the mortgage. The State Bank intends
to realise its mortgage, alleging defaults in payment of moneys secured by it. It was in an attempt to prevent
their being deprived of their farm that the appellants sued here. The personal disaster the appellants face
cannot fail to evoke sympathy for their plight. Their complaint that the State Bank has received substantial
assistance from the taxpayers of South Australia whereas they have been denied by the Bank assistance they
are seeking in the way of time to continue farming until economic conditions improve reflects an
understandable sense of grievance. In argument, this complaint was supported by reference to the parable of
the unjust servant who, forgiven his own debt, pursued implacably that of his fellow servant, seizing him by
the throat and demanding: "Pay me that thou owest." (Matthew, ��:��-��)

�. Another of the appellants' complaints, that it was "frightening" that the primary judge said that he was not
concerned with how banks do business, is, however, really quite unfair. His Honour actually said:  
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"... what I must make abundantly clear to Mr. and Mrs.  

Arnold, and what I hope others who share their concerns will  
 
understand, is that this court does not - at least in these  
 
proceedings - have cause to be concerned about Australia's  
 
banking system or the manner in which the banking system  
 
operates upon the community at large.  
 
That is not to say that a case could not be mounted in which  
 
those issues are properly before the court, but let it be  
 
clearly understood that this is not the particular case."  
 
(emphasis added)  
 

�. It is clear that his Honour was not for one moment suggesting that the respondent Bank was beyond
criticism. All he said was that the particular case framed by the appellants was not such as to entitle them to
take the Bank to trial. That is an opinion with which we agree.
�. The question for this Court is whether the appellants have set up in their case as pleaded a claim to any
legal entitlement that might be sufficient, if made out by evidence at a trial, to prevent the State Bank realising
its security or to entitle the appellants to any other relief sought by their application.

�. Notwithstanding the fact, deposed to on behalf of the State Bank and acknowledged in the course of the
hearing by Mrs Arnold, that the appellants received the benefit of the original advance (which in fact totalled
$���,���.��), their core argument was that, because the Bank is said to have made this advance available to
the appellants by creating credit at no cost to itself out of nothing, that is not proper consideration for the
appellants' obligation to repay. This challenge to the enforceability of the mortgage is identical to that which
has been made to bank mortgages, but rejected, in two other actions that have recently come before single
judges of this court: Napier v National Australia Bank Limited, unreported, delivered by Spender J on �� April,
���� and Fisher v Westpac Banking Corporation, unreported, delivered by French J on �� August, ����. In
Fisher's case, French J, at page ��, said:  

"There is nothing to prevent a bank evidencing a loan by a  
 
credit entry. Its obligation under the loan agreement is  
 
nevertheless a real one. If the money is advanced by way of  
 
electronic transfer or appropriate book-entries there can  
 
none the less be real rights and real obligations created 
 
which are enforceable at law. Contract documents and  



 
securities recording a loan in such cases do not mislead or  
 
deceive for want of hard currency backing for it."  
 

�. This is a correct statement of the position. In Tyree's book on Banking Law in Australia (����), in Chapter �,
upon which the appellants rely, the following appears:  

"(�.�) The characteristic feature of modern banking is that  
 
it is 'fractional reserve' banking. In simple terms, the  
 
bank 'lends' its credit, not its money. The banking system  
 
as a whole is capable of creating money.  
 
...  
 
In a system where bank liabilities are used as 'money', it  
 
is clear that the financial stability of the entire  
 
community is closely related to the stability of the banking  
 
system.  
 
...  
 
(�.�) One of the characteristics of banking business is  
 
that the ratio of debt to equity is extremely high. Since  
 
most of the debt is owed to relatively small depositors, it  
 
is essential that these depositors be protected from  
 
mismanagement and that there is a general level of  
 
confidence in the bank. This confidence is for the benefit  
 
of the bank and the banking system as much as for the  
 
depositors.  
 
The (Banking Act ���� (Cth)) Act gives the Reserve Bank  
 
certain powers which are intended to provide this protection  
 



and so to maintain the (sic) confidence."  
 

�. That there is statutory recognition in the Banking Act, in particular in Divisions �A, � and � of Part II of that
Act, of that characteristic of Australian banking operations which Tyree refers to as "fractional reserve
banking" is one answer to the appellants' contentions that what they refer to as "cost-free book-entry credit
creation" by the respondent Bank is an illegal and misleading activity which results in the loan being
worthless, and renders the security documents void. Another is that the appellants actually received value -
even if, according to their argument, it was not money - under the contractual arrangements with the Bank.
Prior obligations were paid off; they were enabled to meet fresh ones. This was exactly what they contracted
to obtain (no one borrowing thousands of dollars expects, in Australia, to receive the sum in a wheelbarrow),
and they must carry out their part of the bargain.
��. As we have said, the learned primary judge did not merely strike out the appellants' statement of claim, he
dismissed the entire action. It should be emphasised that a party's ordinary right is to the determination of his
claim after a trial on evidence. A party can be denied that right by having his cause or causes of action struck
out under Order �� rule, � only in a case which is "very clear indeed": Dey v Victorian Railways
Commissioners [����] HCA �; (����) �� CLR �� at ��. The summary determination of a party's entire action in
this way involves "a jurisdiction which ought to be very sparingly exercised and only in very exceptional
cases": ibid, at ��, citing Lawrance v Norreys (����) �� App Cas ��� at ���. If there is discernible in the
material before us a basis for a possible claim to relief in respect of the mortgage, it would be appropriate not
to dismiss the entire proceeding, but to strike out the statement of claim and give the appellants leave to re-
plead.

��. There is only one matter (the exception we referred to at the beginning of these reasons) which requires
consideration in this regard. In paragraph �� of the statement of claim, the appellants allege that the mortgage
was "not properly executed and should be struck out" as unenforceable. The particulars of this allegation
assert that it was a requirement that the mortgage "be witnessed by a proclaimed bank manager who is a
person who knows the other party well and for not less than twelve months"; and that the fourth respondent,
who witnessed the mortgage when it was executed by the appellants, had met them "less than three months
before and only once and only casually and did not at all know them well". It is also alleged that the fourth
respondent "used the short form when he should have used the long form".

��. The foundation for this challenge to the enforceability of the mortgage is s. ��� of the Real Property Act
���� (S.A.) which provides:  

"Instruments under this Act shall be attested by one witness  
 
who, if the person executing the instrument be personally  
 
known to such witness, may be -  
 
If the instrument be executed within the limits of South  
 
Australia: the Registrar-General, any Deputy  
 
Registrar-General, or a Notary Public, Justice of the Peace, or  
 
Commissioner for taking Affidavits in the Supreme Court ...  
 
And in such case the execution of the instrument shall be  
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verified by such witness endorsing thereon a certificate in  
 
the form of the eighteenth schedule hereto."  
 

��. The term "Justice of the Peace" in this provision is given an extended meaning by s. �� of the Oaths Act
���� (S.A.) to include a "proclaimed bank manager", a term defined by s. �� (in Part V) of the Oaths Act to
mean "a bank manager appointed by the Governor by proclamation under this Part".
��. The mortgage executed by Mr. Arnold as mortgagor contains a certificate in the form of the eighteenth
schedule to the Real Property Act by the person witnessing his signature in the following terms:  

"Appeared before me at Loxton the ��rd day of July ���� the  
 
within described mortgagor the party executing the within  
 
instrument, being a person well known to me, and did freely  
 
and voluntarily sign the same."  
 

��. The certificate is signed by an officer of the State Bank who is described in the subscription to the
signature as "Proclaimed Bank Manager Loxton". This certificate is no doubt "the short form" referred to in
paragraph �� of the statement of claim.
��. Section ��� of the Real Property Act deals with the position where the witness to the execution of a
mortgage is someone other than one of the various office holders listed in s. ���: such a witness must not
only personally know the mortgagor, but must prove the execution of the mortgage "before one of the officers
or persons specified in the last preceding section by the witness acknowledging his signature to the
instrument, and declaring that the party executing the same was personally known to him, that the signature
thereto is in the handwriting of such party, and that such party did freely and voluntarily sign the same, in the
presence of the witness, and was at that time of sound mind". Section ��� goes on to require the officer
before whom the witness so proves the execution of the instrument to endorse on the instrument "a certificate
in the form of the nineteenth schedule hereto". This certificate reflects the requirements of s. ��� and is thus
much more detailed than the certificate required by s. ���: presumably it is the "long form" referred to in
paragraph �� of the statement of claim.

��. The evidence shows that the mortgage was registered on the title, having been produced for registration
on � August, ����. Assuming as we must for present purposes that the appellants could prove at a trial that
the mortgage was not in fact witnessed by a proclaimed bank manager to whom, as is required by s. ���, if
the eighteenth schedule be read into it, Mr Arnold was well known, does this render the mortgage
unenforceable? We think not.

��. The respondents relied upon Barry v Heider [����] HCA ��; (����) �� CLR ��� at ���-��� as authority for
the proposition that non-compliance with s. ��� does not render void the registration of a mortgage. But that
decision is of little relevance since the New South Wales legislation there under consideration is significantly
different from the provisions of the South Australian Act. However, the respondents also argued that, as a
matter of statutory construction, non-compliance with s. ��� does not by itself provide any basis for an attack
on the enforceability of a mortgage, once it has been registered. We think this is correct.

��. Section ��� of the Act provides:  
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"The Registrar-General may, in any case where he is  
 
satisfied of the due execution of an instrument, or in any  
 
special case, dispense with the proof of execution  
 
hereinbefore required."  
 

��. One of the important functions of the Registrar-General is to register dealings, including instruments,
affecting land under the Act: see ss. �� and ��. That s. ��� expressly confers on the Registrar-General power
in certain circumstances to dispense with the proof of the due execution of instruments required by ss. ���
and ���, which he can then proceed to register, is inconsistent with the notion that non-compliance with s. ���
(or s. ���) renders registration of an instrument void.
��. By s. ���, a mortgage in the appropriate form - see the definition of "instrument" in s. � - confers on the
mortgagee a right or claim to the registration of the mortgage, provided only that it is "signed by a registered
proprietor"; the Registrar-General is empowered (although not bound) to register such a mortgage "upon
application for such registration" by the mortgagee. The critical thing that confers a right or claim to
registration on the mortgagee is that the mortgage must be signed by the registered proprietor: there is no
requirement for due witnessing in accordance with s. ��� (or s. ���) before there is an entitlement to
registration.

��. Section ��� provides further support for the proposition that non-compliance with the witnessing
requirements of s. ��� does not render the registration of a mortgage void: if the circumstances provided for
by s. ��� exist, the Registrar-General has discretionary power to register "any document", including a
mortgage, provided only that it is "signed by a registered proprietor", notwithstanding that the mortgage is not
"in the appropriate form" provided for by s. ��� and notwithstanding that it does not otherwise accord with the
provisions of the Act, including the provisions of s. ���.

��. Even if there were no indications in the sections we have referred to that non-compliance with s. ��� does
not prevent the registration and the enforceability of a registered mortgage, and even if such non-compliance
therefore has the result that the mortgage is void for want of proper execution, once such a mortgage is
registered there is authority that the indefeasibility provisions of the Real Property Act operate to prevent any
attack on the registration and thus on the enforceability of such a mortgage: see Palais Parking Station Pty.
Ltd. v Shea (����) �� SASR ��� at ���. It is unnecessary, however, for us to consider this particular matter
further since the statutory intent is clear.

��. We conclude that the appeal should be dismissed with costs.
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