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INTRODUCTION 

For most litigants, the prospect of costs orders being made against them acts as a deterrent, 

so that they only commence proceedings if they reasonably believe that they are likely to 

succeed. In contrast, the vexatious litigant is not dissuaded by court losses and resulting costs 

orders from continuing to commence proceedings. The UK Court of Appeal in Bhamjee v 

Forsdick described this phenomenon as ‘a very serious contemporary problem facing the 

dispatch of business in this court’.1 The primary response in Queensland and other Australian 

jurisdictions has entailed legislation which allows for declarations and restraining orders 

against such persons. This research paper, in evaluating the laws in Queensland concerning 

vexatious litigation, will employ an empirical and doctrinal approach. 

The first part of this paper will outline the various Queensland laws which concern vexatious 

litigation. The primary instrument is the Vexatious Proceedings Act 2005 (Qld) (“the Act”), 

which allows for restraining orders to be made against vexatious litigants in order to curb their 

litigation. At its heart, the Act contains a ‘frequency requirement’, which results in the courts 

making such orders after the vexatious litigant has commenced numerous vexatious 

proceedings.  

The second part will then discuss the academic commentary on vexatious litigants. Ian 

Freckelton’s observations on vexatious litigants provide an interesting portrait of their 

personalities, motivations and quirks. The psychiatric literature suggests a link with mental 

illness and centres on ‘querulous paranoia’, a re-emerging term in psychiatry. This paper also 

considers the rise in the number of self-represented litigants and Kyrou J’s analysis of non-

querulent, querulent and mentally ill litigants.     

This paper’s third, empirical part will examine cases which have led to restraining orders 

pursuant to the Act. A number of case studies will be considered so that a deeper 

understanding of the individuals involved and their experiences can be presented. The novel 

approach of this research project has been to interview individuals who are subject to orders 

                                                           
1 Bhamjee v Forsdick [2003] EWCA Civ 799 at 24. 

https://sterlinglaw.academia.edu/
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under the Act, in an attempt to discover why they persisted with their litigation to the extent 

that restraining orders were made against them. As such, this paper’s approach and 

perspective includes the perspectives of vexatious litigants themselves. The paper will set out 

the responses of a number of vexatious litigants to questions put to them in interviews. As this 

paper will show, although the majority of vexatious litigants are driven by a pursuit of justice, 

their grievances and patterns of litigation vary. It will be argued that most vexatious litigants 

fall into three categories: the one-dispute litigant, the multi-dispute litigant and the law-

challenging litigant, and that the law should make an order which fits the individual 

circumstances of the case.   

The final part of this paper will discuss the various approaches to vexatious litigation which 

have been proposed. The restraint approach embodied in the Act is criticised for its bluntness 

and intervention after much mischief has been caused. It will be argued that the tailored and 

graduated approach in the UK is the most desirable. This paper will also propose a pre-

emptive approach which involves the registrar determining whether proceedings instituted by 

self represented parties are prima facie vexatious.  

   

LAWS CONCERNING VEXATIOUS LITIGATION 

 

Vexatious Proceedings Act 2005 (Qld) 

 

In Queensland, vexatious litigation is primarily regulated by this Act. Section 6 of the Act states 

that if the Supreme Court is satisfied that a person ‘has frequently instituted or conducted 

vexatious proceedings in Australia’,2 the Court may, after hearing the person,3 stay any 

proceeding instituted by the person,4 prohibit the person from instituting further proceedings 

or proceedings of a particular type,5 or ‘any other order the Court considers appropriate in 

relation to the person’.6 

 

                                                           
2 Vexatious Proceedings Act 2005 (Qld) s 6(1)(a). 
3 Ibid s 6(4). 
4 Ibid s 6(2)(a). 
5 Ibid s 6(2)(b). 
6 Ibid s 6(2)(c). 
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Standing  

Section 5 of the Act provides that the Attorney-General, the Crown Solicitor and the Registrar 

of the Court can apply for such orders.7 Persons who have had vexatious proceedings 

instituted against them,8 or who otherwise have a sufficient interest in the matter9 require the 

leave of the Court.10 The Court of Appeal has stated the purpose of the leave requirement for 

private parties is to prevent applications from those without a sufficient interest, or persons 

who may bring such applications vexatiously.11 An alternate view is that the requirement 

reflects the fact that such legislation has traditionally been a response to the harassment of 

public figures and institutions.12 The leave can be granted ‘nunc pro tunc’.13 The Supreme 

Court may also make an order under the Act ‘on its own initiative’.14  

 

Definition of proceeding 

The Act’s dictionary states that for the purposes of the Act, ‘proceeding’ includes:  

 

(a) any cause, matter, action, suit, proceeding, trial, complaint or inquiry of any kind within 

the jurisdiction of any court or tribunal; and  

(b) any proceeding, including any interlocutory proceeding, taken in connection with or 

incidental to a proceeding pending before a court or tribunal; and  

(c) any calling into question of a decision, whether or not a final decision, of a court or 

tribunal, and whether by appeal, challenge, review or in another way.15 

 

Tribunal proceedings, interlocutory steps, interstate proceedings and appeals consequently 

fall within the broad range of a litigant’s activities that can be considered by the court.  

 

                                                           
7 Ibid s 5(1)(a)-(c). 
8 Ibid s 5(1)(d). 
9 Ibid s 5(1)(e). 
10 Ibid s 5(2). 
11 Fung v Tam & Anor [2012] QCA 10 (14 February 2012), [18]. 
12 Simon Smith, Maverick Litigants: A history of vexatious litigants in Australia 1930-2008 (Maverick 
Publications, 2009), 42. 
13 ‘now for then’: Fung v Tam & Anor [2012] QCA 10 (14 February 2012), [19]. 
14 Vexatious Proceedings Act 2005 (Qld) s 6(3).  
15 Ibid Schedule Dictionary. 

http://uq.summon.serialssolutions.com/2.0.0/link/0/eLvHCXMwY2BQMLE0Sk0DAmB8p1kkAntrFkbJwGogySTVMhFYWxqgjHUgleZuQgxMqXmiDNJuriHOHrqlhfHQIYz4JGNjU9CdEBaGYgwswG5xKgCxfBfl
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Definition of vexatious proceeding 

 

Another notable feature of the Act is the definition of a vexatious proceeding. The Act’s 

dictionary explicitly states that the term ‘vexatious proceeding’ includes the following:  

 

(a) a proceeding that is an abuse of the process of a court or tribunal; and  

(b) a proceeding instituted to harass or annoy, to cause delay or detriment, or for another 

wrongful purpose; and  

(c) a proceeding instituted or pursued without reasonable ground; and  

(d) a proceeding conducted in a way so as to harass or annoy, cause delay or detriment, 

or achieve another wrongful purpose.16  

 

This definition is very similar to that provided by Roden J in Attorney-General v Wentworth,17 

a New South Wales case which is often quoted and cited in cases under the Act, and 

Fitzgerald P’s definition in Re Cameron.18 This paper will adopt this definition of vexatious 

proceedings as it is the modern Australian legal definition of the term.  

 

Evidence of vexatiousness 

There is some support to the proposition that when determining whether proceedings have 

been vexatious, the court cannot merely rely on such findings by the judges who heard the 

proceedings.19 However, such findings are evidence of the vexatiousness of the proceedings 

in question and place an evidentiary onus on the litigant to prove the litigation was not 

vexatious.20  

 

 

                                                           
16 Ibid Schedule Dictionary.  
17 (1988) 14 NSWLR 481, 491. 
18 [1996] QSA 37, 220.  
19 Brisbane City Council v Matthews [2006] QSC 25 (9 February 2006); Hambleton & Anor v Labaj 
[2010] QSC 124 (29 April 2010), [7].  
20 Hambleton & Anor v Labaj [2010] QSC 124 (29 April 2010), [7]. This approach was upheld by the 
Court of Appeal in Hambleton & Anor v Labaj [2011] QCA 17 (15 February 2011) and applied again in 
Markan v Bar Association of Queensland (No 3) [2014] QSC 225 (15 September 2014). 
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The frequency requirement 

An interesting aspect of section 6 is that the person must have ‘frequently instituted or 

conducted’ vexatious proceedings before an order under the Act may be made against the 

person. The adjective ‘frequently’ is not defined in the Act, however in National Australia Bank 

Ltd v Freeman,21 Muir J observed:  

‘Frequently’ is defined in the Shorter Oxford English Dictionary as: ‘At frequent or short 

intervals, often repeatedly; numerously’. Whether proceedings have been instituted or 

conducted ‘frequently’ must be looked at in the context of litigation. In that sense frequently 

is a relative term.22 

 

As the cases discussed below will show, the frequency requirement results in the courts only 

being able to make orders under the Act after numerous vexatious proceedings have already 

been commenced by a litigant.  

 

Orders that can be made 

Once the requirements of section 6(1) are met, the court has a broad discretion. The court 

may stay any proceedings that have already been instituted by the person, prohibit the person 

from instituting further proceedings or proceedings of a particular type, and any other order 

that the court considers appropriate in relation to the person.23 Such orders may include orders 

for costs, security for costs, and orders concerning the way in which court documents are 

filed.24  

 

As the cases discussed in this paper will demonstrate, the need to stay proceedings is a 

practical one. Vexatious litigants will often have numerous proceedings that are pending at 

the time of the hearing of the application under the Act. Stay orders provide immediate relief 

to those who have been subject to the litigation.  

 

                                                           
21 [2006] QSC 86 (5 May 2006).  
22 Ibid [30]. 
23 Vexatious Proceedings Act 2005 (Qld) s 6(2).  
24 Ibid s 6(2)(c). 
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Seeking leave to commence a new proceeding 

Once an order restraining further proceedings or certain types of proceedings is made, the 

Act allows for an onerous procedure which allows for the person to seek leave to initiate future 

proceedings.25 The person making the application for leave is prohibited from serving a copy 

of the application on any other party until and unless the court authorises such service, and 

cannot appeal from a decision which disposes of the application.26  

 

Objects of the Act  

Whilst the Act does not explicitly state its objects, it clearly is intended to restrict the litigation 

of vexatious litigants. As White JA observed in Hambleton & Anor v Labaj: 

 

the resources of the court are not limitless and must be deployed responsibly. Those 

against whom proceedings are commenced which are vexatious at their inception, or which 

become so by frequent, irrational interlocutory processes, may expect to be protected from 

the abusive use of the court’s processes.27 

 

The Act preserves the right of access to the courts in a restricted form by allowing a person 

against whom a restraining order has been made to seek leave commence a new 

proceeding.28 Leave is granted if the proposed proceeding is not vexatious.29 In this way, the 

Act attempts to balance the right of access to the courts with its primary object of restraining 

persistent and vexatious litigants.  

Denunciation also appears to be one of the Act’s objects. Section 9 of the Act requires the 

registrar to publish orders made under the Act in the Gazette30 as well as on a publicly 

available register of the orders made the Act.31 The register is most easily accessed on the 

                                                           
25 Vexatious Proceedings Act 2005 (Qld) s 11(3). 
26 Ibid s 11(6). 
27 [2011] QCA 17 (15 February 2011), [71]. 
28 Vexatious Proceedings Act 2005 (Qld) s 11(2). 
29 Ibid s 13(4). 
30 Ibid s 9(2)(a). 
31 Ibid s 9(2)(b). 
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Queensland Courts Website.32 The registrar is entitled to remove the person’s name from the 

register if the person has died.33  

This paper will now consider other Queensland laws which relate to vexatious litigation.  

 

Uniform Civil Procedure Rules 

 

Rule 389A of the Uniform Civil Procedure Rules 1999 (“UCPR”) allows a court to restrain a 

party from making further application in relation to an existing proceeding, or start a similar 

proceeding without the leave of the court.34 The court may make such orders ‘on application 

by a party to the existing proceeding or on its own initiative’35 if it is satisfied that a party to a 

proceeding has made more than one vexatious application in relation to that proceeding.36 

Case database searches for cases under 389A only revealed two cases where such an order 

was made, which indicates that the rule is seldom used.37 Perhaps parties aggrieved by 

vexatious litigation will more readily turn to the Act than employ rule 389A. 

 

Lucy Lu 

In Lucy (Xiaoshuang) Lu v Andrew Petrou & the State of Queensland & the Commonwealth 

of Australia38 the plaintiff had previously filed a Claim and Statement of Claim against three 

defendants seeking damages for ‘loss of business, physical & mental injury’.39 That 

proceeding had been dismissed by consent as it had not complied with the requirements of 

the Personal Injuries Proceedings Act 2002 (Qld).40  

The Plaintiff then commenced a new proceeding against the same three defendants claiming 

damages of $27,950,000.41 Philippides J held that the Statement of Claim completely failed to 

comply with the UCPR42 but the overriding problem was that the plaintiff had earlier instituted 

                                                           
32 List of persons against whom a Vexatious Proceedings Order has been made pursuant to the 
Vexatious Proceedings Act 2005 (Supreme Court of Queensland, undated). 
33 Vexatious Proceedings Act 2005 s 9(4).  
34 Uniform Civil Procedure Rules 1999 r 389A(3). 
35 Ibid r 389A(2). 
36 Ibid r 389A(1). 
37 However, in Moore v Devanjul Pty Ltd and Ors (No 3) [2012] QSC 355, the plaintiff did 
unsuccessfully apply for an order under rule 398A of the UCPR.  
38 [2011] QSC 57 (28 March 2011).  
39 Ibid [1].  
40 Ibid [3].  
41 Ibid [6].  
42 Ibid [9].  
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substantially the same proceedings against the defendants.43 As a result, the proceeding was 

an abuse of process44 and her Honour ordered that the plaintiff not institute similar 

proceedings against the defendants without the leave of the court.45  The plaintiff was later 

declared mentally ill by the Mental Health Court.46  

 

Josiyas Mbuzi 

In Mbuzi v Hall & Anor,47 Mbuzi, ‘an unrepresented but nonetheless experienced litigant’,48 

filed an application for judicial review asserting that a Referee in the Small Claims Tribunal 

who ruled against him in a dispute with AAMI over the coverage of a home and contents policy 

should have disqualified herself ‘on grounds of apprehended bias and conflict of interest’.49 

On 9 July 2009, White J made an order dismissing the application with costs in respect of four 

directors of AAMI.50 Mbuzi appealed that decision and the appeal was dismissed with costs.51 

An application for a stay was refused with indemnity costs awarded against him.52 Mbuzi’s 

application for Special Leave to Appeal to the High Court against the judgments of the Court 

of Appeal was refused on 17 June 2010.53  

When the Registrar made an order for Mbuzi to pay $13,556.50 in costs for the proceeding 

before White J in accordance with a costs assessor’s certificate, Mbuzi applied for that order 

to be set aside or stayed, but that application was dismissed with costs by Alan Wilson J on 

10 May 2010.54 Mbuzi then applied to have the costs assessor added to the proceeding for 

judicial review, and that was dismissed by Peter Lyons J.55 Mbuzi filed an application for 

appeal to leave against that decision on 27 August 2010,56 however on 15 April 2011 Daubney 

J ordered that Mbuzi pay security for costs of that appeal.57  

In deciding the application pursuant to rule 389A, Applegarth J noted the above history, and 

observed that Mbuzi’s amended application still named the AAMI directors as the third to sixth 

                                                           
43 Ibid [6].  
44 Ibid [41] 
45 Ibid [58].  
46 Lu Re [2011] QMHC 22 (2 November 2011). 
47 [2010] QSC 359 (22 September 2010). 
48 Ibid [1].  
49 Ibid [2].  
50 Ibid [7]. 
51 Mbuzi v Hall & Ors [2009] QCA 405. 
52 Mbuzi v Hall & Ors [2010] QCA 23. 
53 Mbuzi v Hall & Anor [2010] QSC 359 (22 September 2010), [12]. 
54 Ibid [15].  
55 Ibid [20].  
56 Ibid [21].  
57 Cooper v Mbuzi [2012] QSC 105 (24 April 2012), [31]. Mbuzi did not pay the costs.  

http://www.austlii.edu.au/au/cases/qld/QCA/2009/405.html
http://www.austlii.edu.au/au/cases/qld/QCA/2010/23.html
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respondents.58 Applegarth J further noted that Mbuzi’s application for judicial review ‘should 

have been a relatively simple matter to litigate’ however Mbuzi’s conduct of his litigation had 

resulted in the matter becoming ‘unnecessarily complicated, protracted and costly’.59 

Applegarth J concluded that Mbuzi had made more than one application in the proceeding 

which was vexatious60 and pursuant to rule 389A restrained him from making further 

applications for judicial review without the leave of the Court.61  

Mbuzi later had an order made against him pursuant to the Act as a result of subsequent 

litigation against other parties.62 As this paper will demonstrate, an order under the Act was 

necessary because rule 389A only provides for a very limited order relating to one dispute.  

 

Other Queensland laws to curb vexatious proceedings 

 

The following Queensland laws are or may be concerned with preventing vexatious litigation: 

 

• The inherent jurisdiction of the Supreme Court.63 This allows the Court to dismiss a 

proceeding before it which is vexatious. As Roden J observed in Attorney-General v 

Wentworth, unlike statutory provisions regulating vexatious litigation, the court’s 

inherent powers ‘do not extend to the making of orders which would prevent a potential 

litigant from instituting proceedings without leave’.64 

• Section 95 of the Public Trustee Act 1978, which restricts the rights of prisoners to 

commence civil proceedings.65 

                                                           
58 Ibid [22].  
59 Mbuzi v Hall & Anor [2010] QSC 359 (22 September 2010), [24]. 
60 Ibid [39]. 
61 Ibid [41]-[43].  
62 See below.  
63 See Commonwealth Trading Bank v Inglis (1974) 131 CLR 311. Section 4 of the Act provides that 
‘This Act does not affect any inherent jurisdiction of a court or tribunal or any powers a court or 
tribunal has other than under this Act to restrict vexatious proceedings’. 
64 A-G v Wentworth (1988) 14 NSWLR 481, 484. 
65 McPherson JA in Tyler v Krause [2002] QCA 295 at [7] – [8] opined that section 95 was possibly 
‘intended to prevent actions being brought that are an abuse of process, as is evidently the case in 
New South Wales’. Certainly there are cases of prisoners commencing vexatious proceedings. One 
infamous example is that of Hoddle Street killer Julian Knight in Victoria, who was declared a 
vexatious litigant by the Victorian Supreme Court in 2004 (The Age, Hoddle Street killer banned from 
court October 19, 2004). Leslie Harold Fritz was a prisoner who was declared a vexatious litigant in 
Queensland on 21 July 1987. They are the only two prisoners to have been declared vexatious 
litigants in Australia. See also McGrane v BTQ Channel 7 [2011] QSC 290 and McGrane v Channel 
Seven Brisbane Pty Ltd [2012] QSC 133. 

http://www.austlii.edu.au/au/cases/qld/QCA/2002/295.html
http://www.austlii.edu.au/au/cases/qld/QCA/2002/295.html#para7
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• Section 12 of the Law Reform Act 1995, which allows a court to stay an action in tort 

between husband and wife if no substantial benefit would accrue from the continuation 

of the proceeding.66   

• Rule 93 of the UCPR, which prevents persons under a legal incapacity from 

commencing proceedings.67  

 

LITERATURE CONCERNING VEXATIOUS LITIGANTS 

 

Freckelton’s profile of the vexatious litigant 

 

Ian Freckelton argues that vexatious litigants believe that a wrong has been perpetrated and 

their obsessive pursuit for redress develops into a full time occupation and moral crusade.68 

They are frequent complainants and employ a ‘scatter-gun’ approach which involves 

numerous individuals and institutions receiving their written complaints, which are often long, 

dense and contain a liberal use of punctuation marks.69 Freckelton suggests that their 

motivations may include an original grievance which was not satisfactorily resolved, a form of 

mental illness, a propensity to meddle, a desire to retaliate against others, or a need to hide a 

criminal or embarrassing episode.70  

According to Freckelton, a vexatious litigant will often express concern that the room is bugged 

and will warn others that their matter will take some time to explain.71 The person will usually 

have with them a container full of documents, including jottings, cut outs, diaries, pictures and 

legal documents.72 He73 may seem paranoid, and will interpret institutional or technical barriers 

                                                           
66 Section 12(2) provides that the court may stay an action between parties to a marriage if it is 
satisfied that ‘no substantial benefit would accrue to either party from the continuation of the 
proceedings’. The Law Reform Act is a consolidation of previous statutes. Section 2 the Law Reform 
(Husband and Wife) Act 1968 contained very similar terms to Section 16 of the Law Reform Act. Such 
a provision, if it had existed in NSW, could have been employed in the case of the litigation between 
Katherine Wentworth and her former husband Gordon Rogers, as the attempt in 1988 to have her 
declared a vexatious litigant pursuant to the NSW legislation was unsuccessful: A-G v Wentworth 
(1988) 14 NSWLR 481. What followed was a ‘long and tortuous history’ of litigation between the 
parties which culminated with Roger’s bankruptcy on 24 April 2008: Wentworth v Rogers [2009] 
NSWSC 1038 (2 October 2009). 
67 As this paper will note, Alan Skyring, a vexatious litigant in Queensland, has recently been referred 
to the Queensland Civil and Administrative Tribunal to have his legal capacity assessed.  
68 Ian Freckelton, Querulent Paranoia and the Vexatious Litigant (International Journal of Law and 
Psychiatry, 1988), 129. 
69 Ibid 130; Grant Lester, Beth Wilson, Lynn Griffin, and Paul Mullen, Unusually Persistent 
Complainants (The Royal College of Psychiatrists), 354.  
70 Freckelton, above n 68, 128.  
71 Ibid 130. 
72 Ibid 130. 
73 The vexatious litigant is usually male, as this paper will later demonstrate.  
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as conspiracies devised to obstruct him.74 In many cases, the person has devoted himself to 

understanding the complexities of the law, but because he lacks a legal education, he is prone 

to misunderstand concepts, use legal phrases out of their true context and even invoke Magna 

Carta, the Constitution or the International Covenant on Civil and Political Rights without any 

understanding of how they fit into the legal system.75 Freckelton contends that the person’s 

obsessions can often evolve from the persons who are the subject of their litigation to the 

personalities, procedures and rules of the legal system itself.76 Freckelton’s account of the 

vexatious litigant suggests that such individuals exhibit behaviours which may be consistent 

with a personality disorder or mental illness, and turns to consideration of the relevant 

psychiatric literature.   

 

Psychiatric literature on vexatious litigants 

 

Research has found that some vexatious litigants may suffer from schizophrenia or some other 

mental illness.77 Much of the psychiatric literature suggests that many (but not all78) vexatious 

litigants suffer from a personality disorder known as ‘querulous paranoia’.79 This term has 

become more obscure in recent times80 and it is unclear to what extent querulous persons 

suffer from a medical problem.81 Querulousness has been defined as: 

a pattern of behaviour involving the unusually persistent pursuit of a personal grievance in 

a manner seriously damaging to the individual’s economic, social, and personal interests, 

and disruptive to the functioning of the courts and/or other agencies attempting to resolve 

the claims82 

 

                                                           
74 Freckelton, above n 68, 129. 
75 Ibid 131. 
76 Ibid 132. 
77 Gregory Camilos, In the pursuit of justice AGAIN:Understanding and Managing Vexatious Litigants 
(Law Society of SA, 2011), 12; Grant Lester The Vexatious Litigant (Judicial Commission of NSW, 
2005), 18. 
78 Victorian Law Reform Committee, Inquiry into Vexatious Litigants (December 2008), 69. 
79 Simon Smith, ‘Vexatious Litigants and their Judicial Control -The Victorian Experience’ [1989] 
MonashULawRw 4; (1989) 15(1) Monash University Law Review 48-49; Lester above n 77, 17; 
Camilos, above n 77, 12; Freckelton, above n 68, 129; Victorian Law Reform Committee above n 78, 
63. 
80 Lester, Wilson, Griffin, and Mullen, above n 69, 352.  
81 Ian Freckelton, Vexatious Litigant Law Reform (Journal of Law & Medicine, 2009) 721. The Law 
Reform Committee in Victoria concluded that it was ‘unable to make any clear finding about whether 
there is a link between mental health issues and vexatious litigants’.81  
82 Paul Mullen and Grant Lester, Vexatious Litigants and Unusually Persistent Complainants and 
Petitioners: From Querulous Paranoia to Querulous Behaviour (Wiley InterScience, 2006). As this 
paper will demonstrate, this definition closely resembles the pattern of behaviour of vexatious litigants. 
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It has been said that what separates querulous complainers from others is ‘focus and 

perspective’.83 The querulous person devotes grossly excessive resources and time to the 

pursuit of the grievance.84 Relentless in their ‘pursuit of justice’, they do not simply desire to 

have their complaints heard85 as they often also seek an apology, personal vindication, 

retribution and restitution.86 Persons with this disorder are obsessive, pedantic, dogmatic, 

egotistical, distrustful and vindictive.87 Another prominent symptom of this condition is a robust 

determination to succeed against all odds.88  

 

How psychiatric labels should be employed 

It has been argued that introducing concepts of pathology to unusually frequent complainers 

will help organisations better understand and deal with such cases.89 In respect of courts, such 

an understanding can lead to the development of ‘therapeutic jurisprudence’, a concept 

derived from the United States which takes into account the effects of decisions on emotional 

and psychological well being.90 Others have argued that courts should avoid making mental 

health assessments.91 Psychiatrists are often unable to determine whether a person’s 

grievances are real and whether their allegations are in fact true.92 The individual cases 

discussed below will reveal that vexatious litigants will often allege perjury, corruption, 

conspiracy and bias against other parties and judges with little or no evidence to support such 

allegations.  

  

Vexatious litigants and self-represented litigants 

 

In recent decades, litigants-in-person have become more common.93 Reasons why some 

parties are unrepresented include not being able to afford lawyers, disaffection with the legal 

                                                           
83 Victorian Law Reform Committee above n 78, 64. 
84 Lester, Wilson, Griffin, and Mullen, above n 69, 352. 
85 Camilos, above n 77, 12; Lester, above n 77, 18. 

86 Lester, Wilson, Griffin, and Mullen, above n 69, 353-355. 
87 Victorian Law Reform Committee above n 78, 64.  
88 Freckelton, above n 68, 129. 

89 Lester, Wilson, Griffin, and Mullen, above n 69, 356. 
90 Victorian Law Reform Committee above n 78, 24-25.  
91 Ibid, 23. 
92 Ibid, 23-24. 
93 Australian Institute of Judicial Administration and the Federal Court of Australia, Forum on Self –
Represented Litigants (Australian Institute of Judicial Administration and the Federal Court of 
Australia, September 2004) 1; Richard Chisholm, Conducting Cases against Litigants in Person 
(Hunter Valley family law seminar, November 2003) 1; Smith, above n 12, 23. 
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profession and a belief that the party ‘knows it all’.94 The growth of litigants-in-person has 

presented new challenges for the courts.95 It has been suggested that this is one of the 

reasons vexatious litigation has become a greater problem.96 Like vexatious litigants, self-

represented litigants are at a substantial disadvantage because they lack understanding of 

the law and are emotionally invested in their matters. As the High Court noted in Neil v Nott:97 

‘a frequent consequence of self-representation is that the Court must assume the burden of 

endeavouring to ascertain the rights of the parties which are obfuscated by their own 

advocacy.’98 

Justice Emilios Kyrou of the Victorian Supreme Court has described three categories of self-

represented litigants based upon his own experiences.99 The non-querulous litigant often 

produces long and repetitive affidavits and submissions because of their difficulties in 

understanding what is relevant to the court.100 Kyrou J says that such litigants require an 

explanation of court processes to provide them with a framework to advance their case.101 On 

the other hand, querulent litigants tend to argue with judges and not follow judicial directions.102 

They are extremely determined and cunning, and will often make arguments centred on their 

conception of ‘human rights’, or accuse the judge of bias.103 Kyrou J’s third category is the 

mentally ill litigant. Such a person will frequently make vague allegations of corruption, 

conspiracy and the like, and not understand the difference between assertions and 

evidence.104 Efforts to direct and guide such litigants are often ineffective and some are prone 

towards threatening and aggressive behaviour.105  

Kyrou J’s descriptions of querulent and mentally ill litigants suggest an overlap between 

litigants in person and the vexatious litigant. As the cases discussed below will show, 

vexatious litigants are nearly always self represented. Furthermore, published judgments 

reveal that a number of proceedings brought by self represented litigants are vexatious.106 

                                                           
94 Chisholm, above n 99, 2. 
95 See Australian Institute of Judicial Administration and the Federal Court of Australia, Forum on Self 
–Represented Litigants (Australian Institute of Judicial Administration and the Federal Court of 
Australia, September 2004), 2-3. 
96 Smith, above n 12, 22. 
97 [1994] HCA 23; (1994) 68 ALJR 50. 
98 Ibid 510. 
99 Justice Emilios Kyrou, Managing Litigants in Person (Judicial Commission of NSW, March 2013) 
Judicial Officer’s Bulletin, Vol 25 No2, 11.  
100 Ibid 11.  
101 Ibid 12. 
102 Ibid 13.  
103 Ibid 12-13. 
104 Ibid 13. 
105 Ibid 13.  
106 See for instance Clampett v Kerslake (Electoral Commissioner of Queensland) [2009] QCA 104 
(24 April 2009); Clampett v Wensley & Ors [2009] QSC 164 (17 June 2009); McGrane v BTQ Channel 

http://www.austlii.edu.au/au/cases/cth/HCA/1994/23.html
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281994%29%2068%20ALJR%20509?stem=0&synonyms=0&query=John%20Murray%20Abbott
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Some are brought by persons associated with declared vexatious litigants.107 The chief 

difference between declared vexatious litigants and a proportion of self represented litigants 

is that only the former have satisfied the frequency requirement108 which triggers the Act’s 

jurisdiction. This again highlights the fact that the Act only provides for relief after many 

vexatious proceedings have been brought by the same individual.   

 

CASES OF VEXATIOUS LITIGATION 

 

This paper now examines some of the cases decided pursuant to the Act and its predecessor, 

the Vexatious Litigants Act 1981 (Qld) (“the VLA”). The reasons for an analysis of the cases 

are numerous. First, they provide the case law in this area, including the types of litigation 

courts have held to be vexatious, and the patterns of litigation which have been held to satisfy 

the requirements of the Act. Second, they reveal how certain individuals became such prolific 

litigants that orders under the Act were made against them. Third, they provide insights into 

the backgrounds, personalities, styles, methods and common attributes of vexatious litigants. 

Finally, they provide a basis to test the accuracy of the literature concerning vexatious litigants. 

As well as examining judgments under the Act, this paper will also draw conclusions 

concerning vexatious litigants from the answers provided by those who have participated in 

interviews for this project.  

 

Methodology 

 

The names of those who currently have orders pursuant to the Act against them appear on an 

official register published on the Queensland Courts website.109 All of those persons who were 

on the electoral roll were written to for the purpose of obtaining interviews with them in order 

to obtain information about them, their views and their reasons for frequently instituting 

proceedings.110  Five declared litigants responded and consented to a request for an interview. 

A sixth person replied through a number of emails.  

                                                           
7 [2011] QSC 290; McGrane v Channel Seven Brisbane Pty Ltd [2012] QSC 133; von Risefer & Ors v 
Permanent Trustee Co Pty Ltd & Ors [2005] QCA 109. 
107 See for instance Kosteska v Phillips; Kosteska v Commissioner of Police [2011] QCA 266 (4 
October 2011); Kosteska v Commissioner of Police [2012] QCA 219 (22 August 2012).  
108 Vexatious Proceedings Act 2005 (Qld) s 6(1)(a). See discussion of the frequency requirement 
above.  
109 List of persons against whom a Vexatious Proceedings Order has been made pursuant to the 
Vexatious Proceedings Act 2005 (Supreme Court of Queensland, undated). 
110 The project had ethics approval, number 2014000385. 
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The litigants were interviewed face to face, over the telephone or through Skype. The 

interviews were semi-structured. The interviewees were asked for their age, country of birth, 

marital status, whether they had children, their employment status and whether they had been 

diagnosed with a mental health condition. They were also asked about the motivations behind 

their litigation, their views in relation to the courts, their litigation, the judicial response to it, 

and whether they had seen a lawyer.  

     

Dieter Soegemeier and Robert Van Haeff 

 

Dieter Soegemeier was deceased prior to conducting this research. However, I begin with his 

story because his litigation prompted the Queensland parliament to pass the first vexatious 

litigant provisions. 

 

Soegemeier’s background  

Dieter Soegemeier was born in Germany in 1933 and immigrated to Australia in 1952.111 After 

various business ventures of varying success, Soegemeier established the Gold Coast’s first 

sex shop, which traded as Eros Centre and later Lola’s Boutique.112 This led to charges of 

selling of obscene publications.113 At his trial, Soegemeier defended himself audaciously and 

claimed Constitutional immunity under section 92 of the Constitution (which provides for tree 

trade between States) on the ground that the pornographic slides in question had been bought 

outside Queensland.114 Magistrate Rutherford reserved his decision so that he could examine 

the numerous exhibits presented by Soegemeier, and later imposed a $60 fine.115 Soegemeier 

appealed this decision on the novel ground that his sex shop had Prime Ministerial approval.116   

 

 

Politics and litigation 

In 1971 Soegemeier formed the Australian Freedom Party and ran as a candidate for the 

federal seat of McPherson.117 Aware of poor compliance with section 45 of the Commonwealth 

Electoral Act 1918 (Cth), which required lower house candidates to limit their campaign 

                                                           
111 Smith, above n 12, 246. 
112 Ibid 248.  
113 Ibid 248-9. 
114 Ibid 249. 
115 Ibid 249. 
116 Ibid 250. It is not known whether the appeal was successful. However, in all probability the appeal 
would have been dismissed.  
117 Ibid 250. 
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expenditure to $500, Soegemeier publicly foreshadowed legal action after the election.118 

When he lost to Liberal candidate Eric Robinson, Soegemeier sent three telegrams to The 

Queen advising her of his intention to commence legal proceedings and filed a complaint 

against Robinson.119 After the Secretary to the Governor-General advised Soegemeier that 

the Queen had ‘noted’ his intention to bring proceedings, he filed a further complaint against 

35 members of the Federal Parliament120 as well as some local solicitors.121 Cook SM then 

dismissed the summonses as ‘nonsensical’, and noted that Soegemeier had not followed legal 

advice he had received, including that challenges to election results should be brought by 

petition.122  

The following year, Soegemeier was successfully sued by the Postmaster General over the 

non-payment of telephone bills123 and had a legal battle after he attempted to cancel a contract 

for the sale of his property, which he fruitlessly appealed to the High Court.124 In Re Surfers 

Paradise Election Petition,125 Soegemeier, who contended that there was no valid Parliament, 

Governor-General or properly appointed Prime Minister,126 challenged the results of the 1974 

federal and Queensland elections. This challenge to the validity of the Elections Act 1915-

1973 (Qld) in the Election Tribunal was dismissed on the ground that it was an abuse of 

process.127  

On 23 May 1975, Soegemeier established his own ‘De Jure’ Australian Government, which 

produced numerous home-made documents bearing the Australian Crest and its own 

requisition forms to purchase items.128 This resulted in charges being laid against him for 

uttering.129 Soegemeier responded by issuing summonses against numerous political 

figures130 and others in order to show they had been invalidly elected or appointed.131 At the 

hearing, Soegemeier was placed on a five year good behaviour bond upon his undertaking to 

                                                           
118 Ibid 250- 251. 
119 Ibid 252-3. 
120 Including Robinson, the Prime Minister Gough Whitlam, Paul Keating, and Lionel Bowen.  
121 Ibid 254. 
122 Ibid 254-5. 
123 Ibid 255. 
124 Ibid 257-8. 
125 Re Surfers Paradise Election Petition, Soegemeier v Small [Pet 37/1975]. 
126 Sir Terrence O’Rort, Vexed Queenslanders (Justinian, 23 February 2005). 
127 Ibid. 
128 Smith, above n 12, 263. 
129 Ibid 264. Uttering is a criminal offence involving the use of a forged document with intent to 
defraud.  
130 Including the Premier, Attorney-General, the Treasurer and the Chief Justice. 
131 Smith, above n 12, 264. 
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desist from further litigation without the leave of the court.132 Three years later, Soegemeier’s 

litigation resumed.133  

On 19 February 1980, Soegemeier was declared a vexatious litigant pursuant to Order 60A of 

the Rules of the Supreme Court.134 However, that Order only restricted him from instituting 

Supreme Court proceedings.135 The Queensland legislature was determined to stop 

Soegemeier’s litigation, and after some debate136 passed the VLA.137 Ironically, Soegemeier 

was never subject to an order under the statute intended to curtail his litigation.138  

A few years later, Soegemeier ran as a candidate in the 1984 federal election.139 He then 

petitioned to the High Court for the election result to be invalidated.140 Gibbs CJ struck out the 

petition with costs.141 Responding to Soegemeier’s submissions that there was no valid 

Parliament, Prime Minister, Governor General or judiciary, Gibbs CJ said that ‘It is enough to 

state the argument to show that it is, in truth, a vexatious argument. It is one that is irrational 

and could not possibly be accepted.’142 

That was Soegemeier’s last court case.143 In 2005 he died after a long battle with 

Alzheimer’s.144  

 

Robert William Franklin Van Haeff  

When the Vexatious Litigants Bill was debated in Parliament, it was noted that Van Haeff, an 

associate of Soegemeier’s,145 had appeared on television urging members of the public that 

motor vehicle registration was an unlawful charade which should be ignored.146 Van Haeff had 

                                                           
132 Ibid 264-5.  
133 Ibid 265. 
134 Ibid. On 12 March 1980, the Full Court of the Supreme Court made an order staying all of 
Soegemeier’s proceedings in Wanstall (Sir Charles Gray: Chief Justice) v Soegemeier 
BC8041070 (12 March 1980). 
135 Ibid. 
136 For instance, a Parliamentarian named Mr Burns asked the following question during the debate 
‘The Minister should not try to tell me that Dieter Soegemeier has been able to organise a special Bill 
for himself in this Parliament. Has every other State in Australia introduced similar legislation? Are 
they all introducing Dieter Soegemeier Bills? Is that the way it is going to be because he has been 
able to make a fool of the system?’. Vexatious Litigants Bill Second Reading – Resumption of Debate 
(Queensland Legislative Assembly, 5 May 1981), 920. 
137 Ibid 246.  
138 Smith, above n 12, 267.  
139 Ibid 268-9. 
140 Soegemeier v Macklin and Others - (1985) 58 ALR 768. 
141 Ibid. 
142 Ibid. 
143 Smith, above n 12, 269. 
144 Ibid. 
145 Ibid 267. 
146 Vexatious Litigants Bill Second Reading – Resumption of Debate (Queensland Legislative 
Assembly, 5 May 1981), 921. 
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been successfully sued by James Munro after a motor vehicle accident on 1 July 1980 and 

subsequently brought a complaint he had sworn before De Jure Attorney-General Soegemeier 

against Munro, Munro’s solicitors and the Magistrate who gave judgment.147 

After the passing of the VLA, Soegemeier conducted litigation in Van Haeff’s name.148 Van 

Haeff was declared a vexatious litigant in 1983, and his name still appears on the list of 

Vexatious Litigants in Queensland.149 In 2009, he was convicted by a jury of possessing child 

exploitation material after two photographs of naked underage girls were found in a public 

photocopier.150 At his trial he invoked Magna Carta, said that he had been declared a vexatious 

litigant because of his political activism and offered $1,000,000 if anyone could find a non 

corrupt judge or magistrate in Australia.151  

 

Alan George Skyring 

 

Alan Skyring is one of the few vexatious litigants to have been declared as such under both 

the Queensland and federal jurisdictions.152 He is also notable for being a proponent of the 

‘currency argument’, which asserts that all laws relating to paper currency are invalid because 

gold and silver are the only forms of currency referred to in Magna Carta.153 After having been 

declared a vexatious litigant by Justice Toohey of the High Court,154 the Queensland Crown 

Solicitor brought an application in 1995 against Skyring to have him declared pursuant to the 

VLA.155  

The application was heard by White J,156 who noted that Skyring had on his own account 

instituted 50 proceedings, that 16 of those were Supreme Court of Queensland 

proceedings,157 and that in all the proceedings since 1985 Skyring had sought to challenge 

the validity of currency issued by the Commonwealth.158 Since Skyring did not dispute that the 

proceedings had been instituted frequently, the only issue was whether they were 

                                                           
147 Ibid, 921. 
148 Smith, above n 12, 267. 
149 List of persons against whom a Vexatious Proceedings Order has been made pursuant to the 
Vexatious Proceedings Act 2005 (Supreme Court of Queensland, undated). 
150 Amelia Bentley, Man fined $1000 for child porn photocopy jam (Brisbane Times, 24 July 2009). 
151 Amelia Bentley, Child porn accused a victim of conspiracy: court (The Age, 23 July 2009). 
152 Skyring was declared a vexatious litigant by Sackville J of the Federal Court in Ramsey v Skyring 
[1999] FCA 907 (6 July 1999). 
153 Paul Cutler, The Currency Argument (Wordpress, 2010). 
154 Jones v Skyring [1992] HCA 39; (1992) 109 ALR 303; (1992) 66 ALJR 810 (27 August 1992). 
155 Re Skyring [1995] QSC 55 (5 April 1995), [1]. 
156 As she was then. 
157 Re Skyring [1995] QSC 55 (5 April 1995), [3]. 
158 Ibid [5]. 
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vexatious.159 Skyring argued that the proceedings were not vexatious as the currency question 

had not been properly considered or determined.160 White J rejected this submission, holding 

that the issue has been considered by the Courts on numerous occasions.161 As the currency 

issue had been decided against Skyring on numerous prior occasions, and Skyring had 

persisted with his attempts to have that issue re-determined, White J found that the 

proceedings were vexatious, and declared Skyring a vexatious litigant.162  

Since then, Skyring has been involved in further litigation. In the Federal Courts he has inter 

alia brought an application for the purpose of obtaining information concerning the payment of 

deposits to the Electoral Commissioner,163 and sought a review of the Commissioner’s 

decision to accept nomination payments from candidates.164 In Queensland Courts he has 

applied for leave to commence legal proceedings to re-agitate the currency question,165 

applied for leave to have a Queensland Civil and Administrative Tribunal (QCAT) decision set 

aside,166 and applied on numerous occasions to have the decision of White J set aside.167 He 

has been unsuccessful in all of these proceedings. Skyring has also assisted other self 

represented litigants,168 including Patrick Cusack169 and Richard Gunter,170 who also pursued 

the currency argument.171 Gunter was declared a vexatious litigant on 16 April 2003.172 

Skyring’s continuing pursuit of the currency question has led to Dalton J recently referring him 

                                                           
159 Ibid. 
160 Ibid [5]-[6]. 
161 Ibid [8]. 
162 Ibid [9]. Mbuzi v McAndrew 
163 Alan George Skyring v Australian Electoral Commission [1998] FCA 1587 (4 December 1998). 
164 Skyring v Australian Electoral Commissioner [1999] FCA 113 (16 February 1999); Skyring, in the 
matter of Skyring [2013] FCA 997 (2 October 2013).  
165 Skyring, Re [2014] QSC 28 (13 February 2014); Skyring v Dixon [2010] QSC 150 (21 April 2010).  
166 Skyring v Registrar Bancroft QCAT & Anor [2012] QSC 80 (30 March 2012). 
167 Skyring Re [2013] QSC 197 (1 August 2013); Skyring v Crown Solicitor [2001] QSC 350 (27 
September 2001); Skyring v O'Shea (unreported, Supreme Court of Queensland, Fryberg J, 8 
January 1996); Re Skyring (unreported, Supreme Court of Queensland, Muir J, 23 October 
1997); Skyring v Electoral Commission of Qld [2001] QSC 80; O'Shea v Skyring, (unreported, 
Supreme Court of Queensland, Douglas J, 6 April 2000); Skyring v Lohe [2000] QCA 451. 
168 See for instance Kosteska v Phillips; Kosteska v Commissioner of Police [2011] QCA 266 (4 
October 2011) [16]-[17]. At [17], it was said by McMurdo P that ‘It is of concern to the administration of 
justice that a vexatious litigant like Mr Skyring may be encouraging vulnerable people like the 
applicant to undertake unwinnable litigation and to pursue appeals which impose unnecessary costs 
on the community. It amounts to an abuse of process’. See also Kosteska v Commissioner of Police 
[2012] QCA 219 (22 August 2012), [14] and Kosteska v Magistrate Manthey & Anor [2013] QCA 105 
(10 May 2013), [21] and Clampett v Kerslake (Electoral Commissioner of Queensland) [2009] QCA 
104 (24 April 2009), a case in which the Electoral Commissioner contended that Clampett had been 
assisted by Skyring.  
169 Smith, above n 12, 62. See also Jones v Cusack [1992] HCA 40; (1992) 109 ALR 313; (1992) 66 
ALJR 815, where Cusack was declared a vexatious litigant in the High Court on the same day as 
Skyring.  
170 Lohe v Gunter [2003] QSC 150 [11]. 
171 Ibid [8]. 
172 Ibid [44]-[45]. 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%5b2001%5d%20QSC%2080
http://www.austlii.edu.au/au/cases/qld/QCA/2000/451.html
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to the QCAT in order to determine his legal capacity173 and Alan Wilson J proposing 

amendments to the Act in order to prevent Skyring from having the court make continuous 

rulings on the currency argument.174  

 

Interview 

I conducted a face to face interview with Skyring on 16 April 2014. He presented as a neatly 

dressed, intelligent and talkative man. He provided me a copy of an Originating Application he 

had recently filed on his own behalf against the Crown Solicitor and the Attorney-General, inter 

alia seeking leave to institute a proceeding and to have the order of White J set aside. Skyring 

said that he was born in Australia, is 78 years of age, has been married for about 50 years 

and has two children. He also said that he is an engineer, and still works for himself on part 

time hours. He denied ever having a mental illness, although many years ago he was admitted 

to a mental hospital in the United Kingdom for two weeks, but was then released. His view on 

Australian courts was that ‘they are corrupted but the position is salvable’. When I asked him 

what changes he wanted to make to the courts, his response was ‘to get the bastards to uphold 

the law’ by which he meant the common law founded in the Magna Carta. His motivation for 

starting the proceedings was that he saw the sovereign right of the Crown to issue currency 

as a problem. When I asked him whether he accepted that legislation can override the 

common law, Skyring’s response was that abolishing today’s currency and replacing it with 

gold and silver would be an answer to the debt problem, in that if the Crown created money, 

it could be circulated without debt, and hence national governments and people would be debt-

free. 

Skyring told me that he did see a lawyer in the late 1970s in relation to the currency argument 

after receiving a copy of Magna Carta, however the lawyer was not interested in running such 

an argument. He mentioned that he was having financial problems at the time. When asked, 

he denied that his personal financial problems were his motivation for prosecuting the currency 

argument. Skyring was of the view that the order of White J should never have been made, 

and with the benefit of hindsight he would not have done anything differently before that order 

was made. He denied that the order had prevented him from commencing further litigation. 

He said that that if White J’s order was ever set aside he would continue to litigate. Skyring 

also opined that laws regulating vexatious litigation were suitable for the ‘ordinary Joe blow’ 

who doesn’t know much about the law and who ‘can make it bloody awkward’. However, he 

                                                           
173 Re Alan George Skyring (unreported, Supreme Court of Queensland, Dalton J, 11 August 2014). 
174 Skyring, Re [2014] QSC 166 (28 July 2014), [20]. 
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considered that such laws should not be applied against litigants such as himself who have 

‘gravitated towards the law’.    

 

Donald James Cameron 

 

Criminal convictions 

According to The Sunday Mail, Donald Cameron had more than 20 convictions from 1961 to 

1998, including stealing, false pretences, forgery and indecent assault, and had spent 24 years 

in prison.175 Cameron’s litigation has its genesis on 19 July 1991, when he was convicted of 

four dishonesty offences.176 Two of those charges related to the Westpac Banking Corporation 

(‘the Westpac charges’) and concerned allegations that Cameron had obtained a credit card 

and personal loan from the bank under another name and without disclosing the fact that at 

the time he was an undischarged bankrupt.177 Later that year, the Court of Appeal allowed an 

appeal against the convictions on the Westpac charges on the technical ground that the 

balance of a cheque account was not a ‘valuable security’ as defined by s1 of the Criminal 

Code.178 However, in obiter MacPherson JA noted that the evidence of Cameron’s dishonesty 

was cogent, and that the jury’s verdict demonstrated that they were satisfied that Cameron 

had acted with the intention to defraud.179 The prosecution decided not to pursue the matter 

further as the sentences had been imposed concurrently with the two that stood.180 

 

Vexatious litigation 

Such a hollow victory did not prevent Cameron from suing Westpac the following year for $1M 

for malicious prosecution.181 Moynihan SJA declared Mr Cameron's writ seeking damages for 

malicious prosecution against Westpac issued in April of that year to be a nullity on the basis 

that he was a person undergoing a sentence of imprisonment in excess of three years and 

had failed to obtain the consent of a Public Trustee prior to issuing the proceedings.182 

                                                           
175 Chris Griffith, Doctor, Pastor, Lawyer, Conman (The Sunday Mail, 1 November 1998). 
176 Re Cameron [1995] QSC 86 (16 May 1995), 2; Re Cameron [1996] QCA 37 (5 March 1996), 220. 
177 Re Cameron [1995] QSC 86 (16 May 1995) at 3.  
178 Ibid 4-5.  
179 Ibid 6-7. Re Cameron [1996] QCA 37 (5 March 1996), 220, 221. 
180 Re Cameron [1995] QSC 86 (16 May 1995), 2-3.  
181 Ibid 5. 
182 Ibid 6. 
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Cameron also brought a complaint under the Justices Act 1886 (Qld) against Westpac.183 This 

was dismissed on the ground that a corporation could not commit perjury.184 The following 

month, Cameron brought similar complaints against Westpac employees who testified against 

him in the trial.185 On application by the defendants, an order for security for costs was 

made.186 Cameron appealed this decision.187 The action was then dismissed because 

Cameron had failed to provide security for costs and Cameron unsuccessfully appealed this 

decision.188 In 1993, Cameron again brought a complaint under the Justices Act 1886 against 

Westpac’s employees.189 That complaint was taken over by the prosecution who declined to 

take any further steps.190  

In 1994, Cameron was released from prison and then commenced proceedings against 

Westpac in the Federal Court seeking damages for the alleged false evidence of its 

employees.191 However, Drummond J stuck out the action with costs because it disclosed no 

reasonable cause of action.192 Cameron then instituted fresh proceedings in the Federal Court 

in relation to the same events, and that action was struck out and permanently stayed.193 

Wilcox J dismissed the appeal against that decision.194 

The following day Cameron commenced another proceeding against Westpac for ‘negligent 

trespass’.195 This resulted in Fryberg J ordering that the proceeding be stayed until Cameron 

complied with previous orders for costs.196 Cameron then applied to the High Court seeking 

special leave to appeal the Court of Appeal’s 1991 decision to uphold the remaining 

convictions.197 This special leave application had not been disposed of before the application 

to have Cameron declared a vexatious litigant was heard.198  

 

 

                                                           
183 Ibid.  
184 Ibid. 
185 Ibid.  
186 Ibid 7. 
187 Ibid. 
188 Ibid.  
189 Ibid. 
190 Ibid.  
191 Ibid 7-8. 
192 Ibid. 
193 Ibid 8. 
194 Ibid 8-9. 
195 Ibid 9. 
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197 Ibid 10. 
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Application under the VLA 

In determining the VLA application, White J held that ‘it is only proceedings brought in the 

courts of Queensland which are relevant to the issue’.199 As such, the federal proceedings 

were irrelevant and the frequency requirement had not been met.200 The Court of Appeal 

allowed the appeal by the Crown Solicitor, with Pincus JA opining that the federal proceedings 

could be taken into account as they ‘may throw light upon the character of the proceedings in 

Queensland courts which are relied on as a basis for making a declaration against a litigant’.201 

Strangely, Cameron applied at the appeal hearing for admission as a barrister, 

notwithstanding his lack of qualifications and his long criminal record, including for offences 

relating to dishonesty.202 The Court did not formally determine this application, however Pincus 

JA described it as ‘ludicrous’.203  

 

Subsequent encounters with the law 

Cameron later acted in concert with Donald Gordon Cameron in bringing legal proceedings 

into court, including an appeal against the dismissal of an application seeking a declaration 

that the 2001 Queensland state election was invalid.204 That proceeding resulted in a 

declaration that Donald Cameron had been acting in concert with Cameron.205 In 2007, The 

Courier Mail reported that Cameron had circulated $330,000 on behalf of a secessionist 

‘sovereign state’.206 The Australian Prudential Regulation Authority sought injunctions to 

restrain Cameron and an associate from printing their own currency and cheques.207 In this 

imagined state, Cameron was the supposed Chief Justice.208 Both press articles claim 

Cameron had a history of passing himself as a doctor, lawyer and pastor during various 

periods of his life.209 I wrote to Cameron but was not able to interview him as he did not 

respond.  

 

 

                                                           
199 Ibid 11. 
200 Ibid 14-15. 
201 Re Cameron [1996] QCA 37 (5 March 1996), 221. 
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John Murray Abbott 

 

John Abbott was declared a vexatious litigant in 1999.210 The proceedings instituted by Abbott 

arose from a dispute in the family courts with his former wife. Abbott had contested an 

application for divorce and then appealed on Constitutional grounds against the Registrar’s 

decision to grant the decree nisi.211 Abbott then ran as a Senate Candidate in the 1996 federal 

election and the following year sought have the results of that Senate election declared 

invalid.212 In 1997, Abbott also unsuccessfully sought special leave in the High Court to 

challenge a default child support assessment.213 

Two years after being declared a vexatious litigant in Queensland, Abbott was involved in a 

men’s group called the ‘Black Shirts’ in Victoria which was concerned with issues such as the 

exposure of children to the separation of parents, and parents subsequently forming 

relationships with other persons.214 Abbott was subsequently convicted of one count of 

stalking as a result of his Black Shirt activities, and was sentenced to a term of imprisonment 

for four months, to be wholly suspended for two years.215 In 2006, Abbott unsuccessfully 

appealed his conviction.216  

 

Interview with Abbott 

I conducted an interview with Abbott by telephone. Abbott told me that he was born in Italy 

and was now retired and of 67 years of age. He left school at the age of 14, and stated that 

most of his knowledge had been gained ‘through hard experience’. He has two adult children, 

and he denied having ever had a mental health condition. His rated the courts at 7 out of 10, 

and praised courts for giving everybody the chance to present their cases. However, he was 

                                                           
210 List of persons against whom a Vexatious Proceedings Order has been made pursuant to the 
Vexatious Proceedings Act 2005 (Supreme Court of Queensland, undated); Lohe v Abbott, Supreme 
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critical of the courts for having too much administration, and opined that they should be 

simpler, more accessible and easier to understand ‘to the common people’.  

When asked about his understanding of why the order was made against him, Abbott’s 

response was that it was in relation to letters he had written to his wife.217 Abbott conceded 

that the court had been justified in making the order against him, however he believed that if 

he had presented his case differently there may have been a different outcome. He considered 

the ‘blanket order’ made in 1999 to be ‘prohibitive’. When asked why he had persisted in 

starting legal proceedings, Abbott’s answer was that he felt that he had been denied natural 

justice and that he wanted someone to explain to him the justice of what had happened in the 

family proceedings. He felt at the time that the courts had mocked and dismissed him when 

he was trying to protect his family. When asked what he would have done differently if given 

the opportunity, Abbott told me that he wouldn’t have written those letters to his wife and would 

have explained to the court that he did not want to abuse it, and that he was simply seeking 

justice.  

Of the vexatious litigants I interviewed, Abbott was the only one who accepted a large part of 

the responsibility for the order having been made against him. Before I interviewed him and in 

his first email to me, he wrote that: ‘In the main, I brought it upon myself due to my frustration 

at not getting the perceived justice from the Family Court and taking matters in my own hands’.  

When asked what effect the order had on him, Abbott explained that it prevented him from 

seeking justice on many occasions. He cited an instance when he wanted to appeal the 

decision of a Body Corporate Commissioner but was prevented from doing so.218 Abbott 

reported that he didn’t see a lawyer at the time because he didn’t take the proceedings 

seriously as the order at the time didn’t really mean anything to him. Abbott also mentioned 

his association with the Black Shirts and suggested that they helped reform family law. 

 

 

 

 

                                                           
217 It is possible that the letters Abbott wrote were introduced as evidence in the application against 
him, and this is why he attributes the order to the letters he produced rather than the proceedings he 
frequently commenced in Queensland Courts. As with Donald Cameron, the federal proceedings may 
have been considered as well.  
218 This appears to be a reference to the decision of an adjudicator in Piccollo [2005] QBCCMCmr. 
Later, it was ordered that enforcement proceedings must be commenced against Abbott in relation to 
his ongoing failure to have an ‘approved roof’: Coomera Waters [2008] QBCCMCmr 353 (1 October 
2008). This seems to explain why Abbott described the original 1999 order as ‘prohibitive’. 
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Peter Alexander Gargan 

 

Peter Gargan has the dubious distinction of possibly being the only person in Australian history 

to be declared a vexatious litigant in four different jurisdictions. Gargan’s litigation commenced 

when he had a dispute in the Supreme Court with his brother concerning the beneficial 

ownership of a parcel of land.219 The judge found against Gargan and ordered him to transfer 

the land to his brother and pay $60,000 in damages.220 Thereafter, Gargan initiated numerous 

proceedings and appeals, variously against members of his family, the company, the Official 

Trustee, the Commonwealth, the State of Queensland, some of their lawyers, two judges and 

other parties.221 Many of these proceedings sought to re-litigate matters which already had 

been decided against him,222 and all of them were unsuccessful.  

 

Application under the Act  

When in 2000 the Crown Solicitor brought an application pursuant to the VLA, Gargan put 

forward a number of submissions, including that only the High Court had jurisdiction to 

determine the matter pursuant to section 38 of the Judiciary Act 1903,223 that by virtue of 

section 13 of the Crimes Act 1914 (Cth) he held a Commonwealth statutory appointment, and 

that all of his actions were brought in the federal jurisdiction, notwithstanding the fact that many 

of his actions were instituted in Queensland Courts.224 Gargan also submitted that he had a 

right to trial by jury, and that the Anti-Discrimination Act 1991 required the courts to treat 

everyone the same and therefore invalided the VLA.225 Holmes J identified numerous errors 

in Gargan’s arguments, and concluded that since Gargan had repeatedly launched vexatious 

proceedings without reasonable ground that the declaration under the VLA ought to be 

made.226  

 

Subsequent litigation 

Gargan then moved to New South Wales, and commenced at least 29 proceedings from 2002-

2010.227 In a purported capacity as an Officer of the Commonwealth he also attempted to 

prosecute parties he alleged had committed offences, and under s122 of the Fines Act (NSW) 

                                                           
219 Lohe v Gargan [2000] QSC 140 (22 May 2000), [3]-[4]. 
220 Ibid [6]. 
221 Ibid [10]-[39].  
222 Ibid [55].  
223 Ibid [42]. 
224 Ibid [42]-[44]. 
225 Ibid [44].  
226 Ibid [56]. 
227 A-G in and for the State of NSW v Gargan [2010] NSWSC 1192 (1 November 2010), [126]. 
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applied for a portion of the monetary penalty imposed.228 Proceedings against judges who 

dismissed those proceedings followed.229 Gargan also appeared in other proceedings as an 

agent for other parties.230 Gargan also personally involved himself in Kenneth Ivory’s extensive 

litigation against Telstra.231 

Davies J concluded that the vast majority of the proceedings Gargan had initiated were 

attempts to re-litigate what had already been determined against him, and pursuant to the 

Vexatious Proceedings Act 2008 (NSW) prohibited Gargan from instituting any further 

proceedings in NSW without the leave of a court.232 Just three years later Gargan was 

declared a vexatious litigant in Victoria for instituting 12 proceedings there, the vast majority 

of which were disputes that Gargan did not have a legal interest in.233  

 

Interview with Gargan 

I conducted an interview with Gargan by telephone. He reported that he was 71 years of age, 

born in Australia and had studied three years of law about 12 years ago. He was divorced with 

three sons and was retired. He denied that he had been diagnosed with a mental health 

condition and said that he had seen plenty of lawyers in relation to the litigation he wished to 

pursue. However, he dismissed those lawyers as ‘bumbling idiots’ who ‘did not know what 

they were talking about’. He held extremely negative attitudes towards the courts, describing 

them as ‘stinking’, ‘rotting’ and ‘ineffective’. He believed that the courts were unconstitutional 

and that persons should be entitled to have their civil disputes determined by a jury, as judges 

were corrupt and only juries could judge fairly. He was certain that the judge in his first 

proceeding against his brother had taken a bribe. His motivation in initiating so many 

proceedings was ‘to see the law obeyed’. When asked, he said that if he could go back in time 

to before he was declared a vexatious litigant, he would have simply shot some people. He 

immodestly claimed near the end of the interview that if the judicial system was fixed he could 

create billions of dollars for the economy.   

 

 

 

                                                           
228 Ibid [12]-[14].  
229 Ibid [41], [43], [115]. One of these proceedings was against the then Chief Justice of the High 
Court Murray Gleeson [115].  
230 Ibid [15], [33]. 
231 A-G in and for the State of NSW v Gargan [2010] NSWSC 1192 (1 November 2010) [80]. See also 
Gargan v Commonwealth of Australia and Anor [2005] NSWSC 1178. 
232 Ibid [133].  
233 A-G of Victoria v Gargan [2013] VSC 222 (7 May 2013). 

http://www.austlii.edu.au/au/cases/nsw/NSWSC/2005/1178.html
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Russell Gordon Haig Mathews 

 

Background 

Russell Mathews is a disability pensioner known for his website, The Haig Report,234 which 

has attracted enormous controversy. The content of the website attacks Queensland judges, 

police officers, prosecutors, priests and others.235 Fairly recently attempts were made to 

prosecute Mathews for the website and have it closed down.236 Mathews suffered a severe 

head injury in 1967237 which affects his ability to concentrate for long periods.238 Mathews 

holds a Bachelor of Laws from the University of Queensland.239  

 

Litigation before restraining order 

Mathews’ litigation appears to have commenced when he was unsuccessful in defending a 

claim brought against him for alleged breaches of the Sex Discrimination Act 1984 (Cth) in the 

Human Rights and Equal Opportunities Commission.240 He later commenced proceedings 

against Quentin Bryce,241 the University of Queensland,242 the Commissioner of Police,243 

Telstra,244 relatives of his, the Brisbane City Council (BCC)245 and others.246  

The BCC brought the application under the Act. Fryberg J referred to a set of certified copies 

of judgments made against Mathews provided by the BCC and concluded that Mathews had 

conducted vexatious proceedings frequently. As a result, Fryberg J made an order prohibiting 

Mathews from commencing any new proceedings against the BCC or its employees.247 

 

 

                                                           
234 http://www.haigreport.com/  
235 Media Watch, Republishing Slurs Could Be Expensive (Australian Broadcasting Corporation, 4 
November 2013).  
236Amelia Bentley, Online harassment: man may be unfit to face court (Sydney Morning Herald, 
September 8 2010). 
237 Mathews supplied the year of injury to me when I interviewed him.  
238 Brisbane City Council v Matthews [2006] QSC 25 (9 February 2006).  
239 Ibid.  
240 Brisbane City Council v Matthews [2006] QSC 25 (9 February 2006); Re Russell Gordon Haig 
Mathews v Joan Sheedy; Human Rights and Equal Opportunity Commission; Quentin Bryce and 
Chris Sidoti [1993] FCA 174; (1993) 33 ALD 750 (Extract) (21 April 1993), [1]-[5]. 
241 Re Russell Gordon Haig Mathews v Joan Sheedy; Human Rights and Equal Opportunity 
Commission; Quentin Bryce and Chris Sidoti [1993] FCA 174; (1993) 33 ALD 750 (Extract) (21 April 
1993). 
242 Mathews v University of Queensland [2001] FCA 1784 (10 December 2001). 
243 Mathews v Commissioner of Police [2012] HCASL 64 (10 May 2012). 
244 Mathews v Telstra [1998] QCA 407 (30 November 1998). 
245 Brisbane City Council v Matthews [2006] QSC 25 (9 February 2006). 
246 see for instance Mathews v Thompson B8/1997 [1998] HCATrans 107 (17 April 1998). 
247 Brisbane City Council v Matthews [2006] QSC 25 (9 February 2006). 

http://www.haigreport.com/
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Litigation after restraining order 

The order has not prevented Mathews from engaging in various appeals in respect of criminal 

proceedings that have been brought against him.248 He also sought on one occasion to have 

three judges sitting in the Court of Appeal disqualify themselves on the grounds of bias 

however they refused to do so.249 Although most of these appeals have been unsuccessful, 

he did succeed in having a public nuisance charge dismissed by the Court of Appeal.250 He 

has also filed a proceeding in the Federal Courts for discrimination on the basis of his 

disability,251 and a separate proceeding against a bus company and the State of Queensland 

for forcing him off a bus.252  

 

Interview with Matthews 

I conducted an interview with Mathews over Skype. He reported that he was 64 years of age, 

had never married and did not have any children. Apart from the effects of his head injury, 

which he described as a ‘neurological condition’, he denied any mental problems. He reported 

that on one occasion he had a lawyer act for him in a criminal matter, but had not engaged a 

lawyer since because it was a bad experience and he considered lawyers to be part of the 

public sector. He stated that he had no faith in the courts due to his own experience and how 

judges were appointed. He further opined that the courts could not be saved since most judges 

were Catholics, as were most politicians since Catholics stacked branches in political parties. 

He believed that the order under the Act was made against him for the purpose of defeating 

his action against the BCC, and denied that the court was justified in making the order. He 

stated that his motivation for instituting proceedings was to obtain justice, which he defined as 

‘a just outcome. Something which would be fair’. He believed that engaging lawyers was a 

waste of money because their overriding duty is to the court and not their client, and also 

because of advocates’ immunity. He did not see a lawyer after the order was made against 

him because he had a law degree and reported that the order made him realise that litigation 

is pointless and that a website is a far better way of airing his grievances. 

 

 

                                                           
248 See for instance Mathews v Cabrera [2010] QCA 300 (26 October 2010); Mathews v 
Commissioner of Police [2012] HCASL 64 (10 May 2012). 
249 Matthews v Commissioner of Police [2011] QCA 341 (25 November 2011). 
250 R v Mathews [2010] QCA 196 (30 July 2010). 
251 Mathews v MacDonnell [2011] FCA 825 (15 July 2011), [2]-[3]. 
252 Mathews v State of Queensland [2014] FCA 424 (24 April 2014), [3].  
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Sydney Ronald Dart 

 

In 1989, Sydney Dart was the licensee of an authorised roadworthy station and was accused 

in the Queensland Parliament of allowing second parties free use and access to certificates 

signed by him.253 On 22 November 2006, Dart, his wife and his son were subject to orders 

under the Act restraining them from commencing any proceedings relating to The Willow 

Shoppingtown in Townsville, without the leave of the Court.254 The judgment does not appear 

to have been published, although the litigation which was deemed vexatious related to a 

dispute concerning a shopping complex in Townsville.255  

 

Interview with Dart 

I conducted a telephone interview with Dart. He reported that he was 73 years of age, had 

been born in Australia, had five children and was now retired. He also stated that he graduated 

from a degree in law at James Cook University in 2002, and that in the Willow Shoppingtown 

proceedings he had been granted leave to speak on behalf of his wife and son, as well as 

himself. He also said that the proceedings centred on allegations by the Darts of misleading 

and deceptive conduct, lasted for about eight years, involved the other party incurring $6M in 

legal fees, and that allegations of forgery of documents were made by each side against the 

other. The alleged misleading conduct involved representations concerning the foot traffic at 

the shopping centre.256 Mr Dart asserted that the traffic figures given to him included prams, 

trolleys, dogs and the like.  

Dart denied ever having a mental illness, however when he was in the air force he was sent 

to see a psychiatrist when he was under stress and was cleared of any mental illness. Dart 

stated that he never sought legal advice or representation because he considered himself 

competent. He opined that Queensland Courts were not very just in his experience as there 

is often undue influence, favouritism and a lack of impartiality. He also stated that self 

represented litigants tend to get short shrift by judges. He expressed the view that judges 

                                                           
253 Parliamentary Debates [Hansard] Legislative Assembly 7 March 1989, 3473. 
254 Ibid. 
255 Although database searches did not show the judgment, it does appear that much of this litigation 
was conducted in the federal jurisdiction: See Dart & Ors v Norwich Union Life Australia Ltd & Ors 
B19/2002 [2003] HCATrans 833 (25 June 2003); Dart v Norwich Union Life Australia Limited [2005] 
FCA 221; Dart v Norwich Union Life Australia Limited [2005] FCA 327. 
256 The dealings that were the subject matter of this dispute occurred between 1994 and 1998: Dart v 
Norwich Union Life Australia Limited [2005] FCA 221, [1]. 
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should be elected from the wider community rather than the legal profession, which he 

described as a ‘club’.  

Dart also strongly disagreed with the order made against him as he was adamant that the 

documents placed before the judge in his case by the opposing party were forgeries. When 

asked how the courts could have better handled his matter, he stated he was not critical of the 

court’s initial handling as they were deceived from the beginning. However, he believed that 

he should have been allowed to reopen the matter when new evidence supporting his 

allegation of forgery emerged. He did not blame the courts for his having commenced legal 

proceedings. His motivation at all times was to be compensated for his family’s losses arising 

from the misleading and deceptive conduct, and he would not have done anything differently 

with the benefit of hindsight. Dart also denied that the order had any effect on him, except that 

it caused a delay for him when commencing subsequent (non-related) litigation.257 

 

Milton Arnoldo Conde 

 

In 2009, two domestic violence applications were made against Milton Conde by his former 

defacto partner.258 The second protection order was successfully appealed by Conde, as the 

Acting Magistrate had demonstrated bias by making hostile remarks towards him.259 In 

allowing the appeal, Irwin DCJ set aside the protection order on the ground that he could not 

resolve the contradictory evidence of Conde and his former partner.260 Such a non-finding by 

Irwin DCJ did not prevent Conde from bringing two separate actions for malicious prosecution 

against his ex-partner’s solicitor and her law firm.261 The statements of claim claimed sums of 

$900,000 and $450,000, and alleged that the solicitor had committed criminal offences such 

as fabricating evidence, corruption of witnesses and conspiring to defeat justice.262  

McInnes Wilson Lawyers accepted instructions from the solicitor and her firm, and wrote to 

Conde asserting that the statements of claim were liable to be struck out. Conde’s reply 

warned McInnes Wilson not to underestimate him, and claimed that if they did he was entitled 

                                                           
257 He was initially refused by the Registry, before they checked the order and confirmed that it only 
applied viz a viz The Willow Shoppingtown. 
258 MAC v MMV [2009] QDC 276.  
259 ibid.  
260 ibid.  
261 Gilfoyle & Ors v Conde [2010] QSC 14 (4 February 2010), [5].  
262 Ibid.  
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to sue them for malicious prosecution.263 McInnes Wilson then brought an application which 

was heard by the Chief Justice, who ordered that the claims be struck out because they sought 

relief for personal injury without complying with the Personal Injuries Proceedings Act 2002 

(Qld), and the statements of claims did not comply with the UCPR.264   

Conde’s reaction to this result was to appeal the Chief Justice’s decision, sue the barrister 

who appeared against him, issue new claims against the solicitor and her firm and even sue 

the Chief Justice.265 When the lawyers sued by Conde filed conditional notices to defend, 

Conde brought further proceedings against them.266 Similarly, after Conde brought an 

unsuccessful claim for racial discrimination against an unrelated individual this led to further 

proceedings against that person’s lawyers and the tribunal member who decided against 

him.267  

 

Application under the Act 

When the application under the Act was made, Byrne SJA observed that Conde’s pleadings 

did not conform with the UCPR governing pleadings or state facts that could sustain the 

allegations of bad faith and other improper motives advanced.268 Further, his claims alleged 

that lawyers who had acted for his opponents maliciously prosecuted him and abused court 

processes, even though they were centred on ordinary steps in litigation taken by lawyers 

apparently acting properly for clients.269 They also involved extravagant and unparticularised 

claims for compensation for a broad range of grievances, personal injury and economic loss, 

and had no reasonable prospect of success, on the face of the proceedings or on the 

evidence.270 

Consequently, his Honour granted leave to the applicants to proceed, stayed Conde’s six 

separate proceedings against the applicants, prohibited Conde from starting any fresh 

proceedings without the leave of the Supreme Court and ordered that Conde pay the 

                                                           
263 Conde v Burchill & Horsey Lawyers & Anor [2009] QSC 291 (14 September 2009), [6]-[8]. 

264 Ibid [9]-[11].  
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applicants’ costs on an indemnity basis.271 Conde later sought to appeal against Justice 

Byrne’s orders, and also sought to re-commence the proceedings that his Honour had stayed. 

The Queensland Court of Appeal dismissed all of his appeals.272 Subsequent appeals by 

Conde to the High Court proved unsuccessful.273  

 

Subsequent proceedings 

Since then, Conde has applied for leave to recommence a new proceeding on two occasions. 

The first occasion was an application to the Court of Appeal shortly after the order under the 

Act was made against him, and before an appeal against that order had been determined.274 

Fraser JA noted some of the deficiencies in Conde’s affidavit but chose to overlook them in 

favour of determining the application on its merits.275 Fraser JA then noted the lack of 

particulars supporting the serious allegations of discrimination and abuse by Byrne SJA and 

held that the proposed proceeding was vexatious because it lacked any reasonable prospect 

of success.276  

In Conde v Dodo Australia Pty Ltd,277 Conde sought leave to commence a proceeding against 

a telecommunications company because he was dissatisfied with its landline and internet 

services.278 In his affidavit, Conde only disclosed the proceedings he had previously instituted 

in the Supreme Court of Queensland, when the Act required that he disclose all proceedings 

in Australia.279 As Atkinson J noted, when Conde was asked about proceedings in other courts, 

it emerged that there were quite a few.280 As a result, the application was dismissed on the 

ground that the affidavit filed with the application did not comply with the requirements of 

section 11(3) of the Act.281  

 

Interview with Conde 
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I corresponded with Conde by email, however he did not respond when I tried to set a time 

and place to meet him. He did however send me a number of emails, in which he disclosed 

that he had been involved in numerous family law proceedings against his ex-partner and had 

not seen his children in a long time.  

 

Esther Sau Kuen Fung 

 

Esther Fung’s litigation concerned the estates of her deceased parents. The dispute 

concerning her mother’s estate was settled by mediation,282 and the mediation agreement 

provided that she would no longer be a director of a company named Shiu Yuk Kwong Tam 

Pty Ltd. Later, Fung filed applications seeking orders that she be allowed to inspect and take 

copies of documents in the possession of her siblings283 and an application for further provision 

in relation to her father’s estate.284 Both applications were dismissed by Applegarth J on 28 

April 2010 with indemnity costs.285 Thereafter, Fung filed a further seven separate 

applications, which were repetitive and sought various orders, including further provision from 

her father’s estate, the dismissal of her sister as a director and shareholder of Shiu Yuk Kwong 

Tam Pty Ltd and for various documents to be returned to her.286  

 

Application under Act  

When the application under the Act was brought by Fung’s siblings, Martin J reserved his 

decision, but later granted leave pursuant to s5(2) of the Act nunc pro tunc.287  His Honour 

observed that Fung’s applications were vexatious as they had disregarded his order of 27 

August 2010 as well as Applegarth J’s orders of 28 April 2010.288 Since Martin J was satisfied 

that the frequency requirement had been met,289 he restrained Fung from commencing any 

further proceedings against her siblings and stayed all the pending proceedings against 
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them.290 A subsequent appeal was dismissed by White JA and Philippides and North JJ with 

costs.291 

 

Interview  

I conducted a face to face interview with Fung. She reported that she was 57 years of age and 

had three children. She was not employed and had not been diagnosed with any mental health 

condition. She reported that she had seen many lawyers in relation to her litigation and 

believed that they had let her down. She described Australian courts as ‘a failure’ and said 

that it shouldn’t be so difficult for her to be reinstated as a shareholder, her motivation for the 

proceedings she had instituted. She believed that the order under the Act made against her 

was irregular and blamed her barrister for it having been made. She asserted that the matter 

concerning her mother’s estate had never been heard properly and alleged that a barrister 

who acted against her had lied to the court. She could not answer what she would have done 

differently as she considered such a question to be irrelevant to her. She opined that the order 

under the Act had caused financial hardship to her however when asked also agreed that the 

order was emotionally distressing. She did not think that the Act had stopped her from 

instituting fresh proceedings and stated a desire to file a new claim against her siblings. She 

believed that courts should hear and understand both parties.  

 

Josiyas Zifana Mbuzi 

 

This paper has already outlined292 Mr Mbuzi’s claim against AAMI and four of its directors over 

a home insurance policy. However, Mbuzi was also involved in numerous other proceedings.  

 

Defamation proceedings 

A 2004 dispute against a Mr and Mrs Averno who sought injunctive relief in relation to 

easements293 resulted in Mbuzi writing a letter to the Registrar accusing the Avernos and their 

barrister of perjury and of ‘misleading conduct before the court’.294 When the barrister’s 

                                                           
290 Ibid [59]. 
291 Fung v Tam & Anor [2012] QCA 10 (14 February 2012). 
292 see above discussion of r 389A of the Uniform Civil Procedure Rules 1999 (Qld).  
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solicitors wrote to Mbuzi asking for a retraction, Mbuzi was defiant, and wrote a letter back 

warning of prosecution for intimidating a witness and conduct which bordered on interference 

in Supreme Court proceedings,295 which he again forwarded a copy to the Registrar.296 The 

barrister issued proceedings and, as Mbuzi failed to file a defence in time, entered in default 

judgment.297 Mbuzi then successfully applied to have the default judgment set aside.298 At trial, 

Mbuzi defended the claim on the ground of privilege,299 however Tutt DCJ held that the 

defamatory imputations were not properly incidental to the court proceedings300 and gave 

judgment to the barrister for $15,000 plus interest.301  

Nearly 16 months later, Mbuzi applied to the District Court for the judgment of Tutt DCJ to ‘be 

dispensed with pursuant to rule 668’.302 That rule allows the court to stay an order and give 

other relief if a new material fact is subsequently discovered.303 The judge who dismissed the 

application noted that the new material discovered by Mbuzi was merely a fee note of the 

barrister’s, and that Mbuzi had been unsuccessful because the imputations did not fall under 

privilege afforded by section 11 of the Defamation Act 2005.304 Mbuzi’s appeal against that 

decision was dismissed with indemnity costs, due to the appeal’s utter lack of merit and the 

offensive manner in which Mbuzi had conducted the appeal.305 

However, Mbuzi was incredibly persistent, and in 2012 appealed against the judgment of Tutt 

DCJ, five and a half years out of time.306 Mbuzi explained that his reason for the lengthy delay 

related to the barrister’s evidence at the trial that he was not interested in money and only 

wanted to clear his name.307 However, the Court of Appeal found that this submission 

‘fundamentally misconstrued’ the barrister’s evidence.308 The Court then dismissed the appeal 

with indemnity costs as a result of the length of the delay and its unsustainable justification, 

the lack of merit and the repeating of the allegations which had resulted in the original 

defamation proceedings.309  
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Criminal proceedings 

Following an incident in the Petrie Courthouse on 16 September 2005, Mbuzi was arrested 

and charged with public nuisance and contravening a police direction.310 He was subsequently 

convicted and fined $800 in the Magistrates Court, with a conviction recorded311 but not before 

he sought a Supreme Court review of the Magistrate’s decision to refuse an adjournment, and 

took other steps which had the effect of delaying the proceeding against him. When he 

appealed his conviction and sentence, the District Court judge made the following 

observations: 

The matter has been before 13 Magistrates and three Supreme Court Judges. At least six 

Magistrates consider themselves disqualified from further involvement...[t]wo previous 

trials were abandoned part way through because of allegations of bias...[t]he long and 

complex history of this matter suggests that every Magistrate who made any adverse 

finding against [Mbuzi] was then attacked for bias... [There was] ‘a pattern of frivolous 

applications intended by [Mbuzi] to prevent any final determination of the charges’.312 

 

The appeal was dismissed, which resulted in Mbuzi appealing again to the Court of Appeal. 

Once again the Court of Appeal dismissed Mbuzi’s appeal on the grounds that none of his 

complaints were justified and that there was no basis for the granting of leave to appeal.313  

 

Proceedings against the University of Queensland  

In 2009 Mbuzi instituted an application for judicial review of the University of Queensland’s 

decision to suspend his doctoral candidature.314 The application was amended by Mbuzi to 

name a Deputy Vice Chancellor, the Acting Chair of the Disciplinary Board and the University’s 

Secretary and Registrar. That application was heard the following year by the Chief Justice, 

who found Mbuzi’s complaints were without foundation, characterised the application as 

vexatious315 and dismissed it with costs.316 An appeal by Mbuzi against the Chief Justice’s 
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decision was also dismissed with costs as the application for judicial review could never have 

succeeded.317  

 

Application under the Act  

When the Crown Solicitor made an application under the Act, Mullins J commented that 

Mbuzi’s proceedings against AAMI and its directors demonstrated a ‘complete fixation with 

court processes out of all proportion to the original claim and lack of judgment’.318 Mullins J 

declared that Mbuzi had frequently instituted vexatious proceedings, ordered a stay of 

proceedings he had on foot and restrained him from commencing further proceedings.319 

Mullins J also stayed a claim against eight employees of Griffith University in relation to that 

university’s Student Misconduct Committee,320 holding that it was an abuse of process,321 an 

implied acceptance of the Crown Solicitor’s submission that it was ‘an attempt by Mr Mbuzi to 

cow, harass or intimidate other faculty members of Griffith University’.322 The following year, 

Mbuzi unsuccessfully sought leave to commence a new proceeding against the Pro-Vice 

Chancellor of Griffith University.323 I was not able to contact Mbuzi as his name was not on the 

electoral roll.  

 

Discussion about vexatious litigant case studies  

 

It is argued that the detailed case studies provided above about a number of people declared 

vexatious litigant in Queensland, along with available academic commentary, provides a rich 

source by which to analyse the phenomenon of ‘vexatiousness’ in our civil courts. A number 

of the conclusions can be drawn concerning the vexatious litigants considered: 

 

• They are nearly all male.324 

                                                           
317 Mbuzi v University of Queensland [2010] QCA 336 (3 December 2010), [48]. 
318 Ibid [74]. 
319 Cooper v Mbuzi [2012] QSC 105 (24 April 2012), [97].  

320 Ibid [40].  
321 Ibid [79]. 
322 Ibid [51]. 
323 Mbuzi v McAndrew (unreported, Supreme Court of Queensland, Byrne SJA, 15 August 2013).  
324 Freckelton, above n 81, 723; Camilos, above n 77, 13; Victorian Law Reform Committee above n 
78, 35. 
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• The majority are middle aged at the height of their litigation.325  

• Roughly half were born outside Australia and are of non-English speaking background. 

• Quite a few of them have studied law and some are law graduates.326 

• The vast majority are not employed, being either on the disability pension or retired.  

• Many of them have been convicted of criminal offences committed before or after their 

litigation.327 

• Most of them are single, being neither married nor in a relationship. Some of them are 

divorcees. However, most of them have children.  

• Most of them have been aggrieved by some incident or some case they lost, and this 

triggered their vexatious litigation. 

• They usually instituted proceedings in order to pursue their sense of justice.328   

• They are often unable to accept when previous proceedings have been decided 

against them, and will look to continually re-agitate those issues.329  

• They are not deterred by losing and then having costs awarded against them. 

• After having orders restraining them from commencing further proceedings, they have 

often appealed the orders, and/or have sought the leave of the court to commence 

fresh proceedings.  

• They often are bankrupted as a result of their litigation.330 

                                                           
325 Freckelton, above n 81, 18; Camilos, above n 77, 13; Victorian Law Reform Committee above n 

78, 34-35. 

326 For instance, Russell Mathews and Sydney Dart. Peter Gargan claimed he had studied law for 3 
years. In 1991, Katherine Wentworth, the respondent in A-G v Wentworth (cited above) applied for 
and was refused admission as a barrister after completing her law degree. She appealed that 
decision all the way to the High Court. See Wentworth v New South Wales Bar Association [1992] 
HCA 24; (1992) 176 CLR 239 (3 June 1992). It should however be noted that in A-G v Wentworth the 
Court refused to have Ms Wentworth declared a vexatious litigant. Nevertheless, she has a 
substantial history in the courts.  
327 See cases of Dieter Soegemeier, Robert Van Haeff, Donald Cameron, John Abbott and Josiyas 
Mbuzi discussed above. In Re Fritz [1995] 2 Qd R580, the vexatious litigant had been convicted of 
rape prior to being declared a vexatious litigant. In Lohe v Gunter [2003] QSC 150 (16 April 2003), the 
vexatious litigant had been convicted of unregistered driving [10], [13], failing to drive a truck to a 
weighbridge [10] and failing to have effective control of a dog in a public place [14]. More recently, the 
vexatious litigant in Markan v Bar Association of Queensland (No 3) [2014] QSC 225 (15 September 
2014) had been convicted of grievous bodily harm after a trial, and this is what led to his various 
proceedings against the Legal Services Commission and the Queensland Bar Association. 
328 Camilos, above n 77, 12; Victorian Law Reform Committee above n 78, 58.  
329 See for instance Lohe v Gargan [2000] QSC 140 (22 May 2000), [47]; Esther Sau Kuen Fung v 
Chung Shun Tam & Anor [2011] QSC 68 (5 April 2011), [55]. 
330 See for instance: National Australia Bank Ltd v Freeman [2006] QSC 86 (5 May 2006), [8]; 
Hambleton & Anor v Labaj [2010] QSC 124 (29 April 2010), [3]; Gilfoyle & Ors v Conde [2010] QSC 
14 (4 February 2010), [9]; Cooper v Mbuzi [2012] QSC 105 (24 April 2012), [52] (although in that case 
the sequestration order was overturned on appeal); A-G in and for the State of NSW v Gargan [2010] 
NSWSC 1192 (1 November 2010), [65], [130]; Re Donald James Cameron Ex Parte: Westpac 
Banking Corporation [1994] FCA 1573 (21 December 1994). 
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• They are nearly always unrepresented. 

• Many overestimate their understanding of the law,331 believing that they have a good 

knowledge of the law when in fact their knowledge is only partial, leading to 

misunderstandings of how the law works.332  

• They often believe that lawyers for opposing parties are dishonest, unethical, are 

mislead the court and/or are committing perjury merely because they are presenting 

opposing cases.333 

• Some of them have sued judges for ruling against them in spite of the immunity granted 

to judicial officers.334 

• Their attitudes towards the legal system vary. Quite a few are fascinated by the legal 

system. Some attribute their lack of success in the courts to judges and/or the entire 

legal system being corrupt.  

 

Notwithstanding the above generalisations, it should however be recalled that some of these 

traits are fairly common among many self-represented litigants.335 

 

Types of vexatious litigants 

 

I begin by providing a categorisation of types of vexatious litigant.336 Based on the cases above 

and others I have studied, I propose that there are three categories: 

                                                           
331 Freckelton, above n 81, 723. 
332 See for instance comments of Mullins J in Cooper v Mbuzi [2012] QSC 105 (24 April 2012), [71]: 
‘Mr Mbuzi is not legally qualified, but in recent years has appeared for himself in many court 
proceedings and it is apparent from many of the documents he has filed and the submissions he has 
made that he has therefore gained experience from his own litigation and familiarity with court 
procedures and some aspects of the law. Despite the fact that on occasion judicial officers have made 
positive comments about Mr Mbuzi’s familiarity with the UCPR, what is also apparent from his 
documents and submissions that I have considered in connection with this proceeding is that his 
knowledge of court procedure and law is superficial.’ 
333 See for instance Lohe v Gargan [2000] QSC 140 (22 May 2000) [16], [56]; Lohe v Mansukhani 
[2007] QSC 69 (13 April 2007) [24], [27], [28]; Gilfoyle & Ors v Conde [2010] QSC 14 (4 February 
2010) [12], [24], [27], [28], [35]; Cooper v Mbuzi [2012] QSC 105 (24 April 2012).  
334 See for instance A-G of NSW v Wilson (2010) 14 NSWSC 1008 [29]; Gilfoyle & Ors v Conde 
[2010] QSC 14 (4 February 2010) [15], [29]; A-G in and for the State of NSW v Gargan [2010] 
NSWSC 1192 (1 November 2010), [115]; Gargan, Ex parte - Re Lindgren & Ors S130/2003 [2003] 
HCATrans 767 (2 June 2003). 
335 As the discussion above concerning litigants in person outlines.  
336 Attempts to categorise vexatious litigants have been attempted previously: Victorian Law Reform 
Committee above n 78, 42-44.  
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• the one-dispute litigant. This litigant has one grievance against a person, or persons, 

and mistakenly re-agitates that dispute after a court has previously determined it as 

they do not accept the court’s decision. Examples include Katherine Wentworth,337 

Sydney Dart, John Abbott and Esther Fung.338  

• the multi-dispute litigant. Due to the litigant’s personality traits and/or perceptions, 

the litigant is inherently prone to conflict with others and will seek to have their many 

grievances ventilated in the courts, often on many occasions. Examples include Milton 

Conde and Josiyas Mbuzi.  

• the law-challenging litigant. This litigant professes a high degree of understanding 

of the law and invokes Magna Carta, the Constitution, the Australia Act 1986 (Cth), 

international law or some other authority in order to have certain laws circumvented or 

invalidated. In Canada, this type is known as an Organised Pseudolegal Commercial 

Argument (OPCA) litigant.339 Examples include Dieter Soegemeier, Robert Van Haeff, 

Alan Skyring and Peter Gargan.340 According to Associate Chief Justice Rooke of the 

Court of Queen’s Bench of Alberta, such litigants indulge in conspiracy theories and 

often believe that the ordinary person is being cheated of their rights by the legal 

system.341 These individuals are often part of an organised community that shares the 

same beliefs.342  

  

The cases considered above show that these categories are extremely fluid, as many 

vexatious litigants initially are one-dispute litigants, and then later become multi-dispute and/or 

law-challenging vexatious litigants. Nevertheless, it is argued that the case studies above 

show that the nature, patterns and extent of vexatious litigation vary among litigants, and that 

sometimes a remedy which fits the individual circumstances of the case is desirable.   

                                                           
337 It should be noted that Ms Wentworth has not declared a vexatious litigant as she had not 
frequently instituted vexatious proceedings: A-G v Wentworth (1988) 14 NSWLR 481. However, as 
Rothman J was to later remark in Wentworth v Rogers [2009] NSWSC 1038, Ms Wentworth’s 
proceedings against her former husband ‘have a long and tortuous history’, [1].  
338 Although it could be pointed out that since Fung’s obsessions concerned the estates of her late 
father and mother, technically these are two separate disputes. Also, Abbott’s Constitutional and 
electoral challenges earlier show that he had some characteristics of the law-challenging litigant. 
Abbott did have other disputes which he litigated in which he sought to challenge the validity of the 
Child Support (Assessment) Act and the Collection Act: Abbott v Deputy Child Support Registrar 
M65/1995 [1997] HCATrans 243 (15 August 1997), although these were related to the dispute with 
his former wife at the time. 
339 Meads v Meads 2012, ABQB 571. 
340 See also A-G of NSW v Wilson (2010) 14 NSWSC 1008. 
341 Ibid [69]. 
342 Ibid at [61], [62], [68]. 
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APPROACHES TO VEXATIOUS LITIGATION 

 

This paper will now turn to approaches or proposed approaches to vexatious litigation. After 

critiquing the various approaches, this paper will argue for a new approach which involves 

early intervention by the registrar to prevent proceedings which are prima facie vexatious from 

being filed. For cases which ‘slip through’, this paper argues for an approach similar to the 

‘graduated’ British approach which provides for flexibility in granting orders which best fit the 

individual circumstances of the vexatious litigant and his litigation.  

 

The restraint approach 

 

Described by Freckleton as ‘the old style of vexatious litigant law’,343 this approach aims to put 

an end to the vexatious litigant’s litigation. It provides for the declaration of persons as 

vexatious litigants (or persons who have frequently instituted vexatious litigation) and restrains 

such persons from commencing further proceedings without the prior leave of the court. This 

approach is exemplified by the VLA, and to a lesser extent the Act and equivalent legislation 

in other Australian States and Territories.344 As the cases discussed in this paper have shown, 

in most cases this approach stops the vexatious litigant, albeit often after he has appealed the 

decision restraining him and made a small number of applications for leave under the Act. 

However, in some cases the vexatious litigant continues to commence proceedings345 or 

moves interstate in order to commence a new avalanche of vexatious litigation.346 

Restraining vexatious litigants with such orders can be described as a blunt instrument with 

undesirable consequences. First, it only allows the courts to make a restraining order after the 

vexatious litigant has commenced numerous proceedings against other parties. Second, as 

Freckleton has observed, this way of dealing with vexatious litigation does not sit comfortably 

with modern notions of access to justice, and may infringe upon statements of rights, including 

                                                           
343 Freckelton, above  n 81, 724. 
344 Ibid.  

345 Nikolas Kirby, When rights cause injustice: a critique of the Vexatious Proceedings Act 2008 
(NSW) in the Sydney Law Review, vol 31 (University of Sydney, 2009) 178. See case of Alan Skyring 
above.  
346 See Peter Gargan, discussed above. See also case of Rupert Millane, who was declared a 
vexatious litigant in Victoria but later moved to NSW to continue litigating (Smith, above n 12, 94).  
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Art 14 of the International Covenant on Civil and Political Rights.347 Third, although the Act 

allows for the making of more limited orders, the ‘blanket order’ appears to be the normal 

course once the Act’s jurisdiction has been triggered.348 Finally, this approach further excludes 

marginalised individuals.349 In particular, the publication of a register results in humiliation for 

the individual concerned, which again compounds the danger of marginalisation and 

exclusion.350 This paper argues that the dignity and well being of the vexatious litigant is a 

consideration which should be taken into account when dealing with their litigation.  

 

The conciliatory approach 

 

Community Legal Centres’ submissions to the Victorian Inquiry into Vexatious Litigants 

suggested that vexatious litigation is often the result of problems with the court system, 

including its complexity and its failure in many cases to achieve justice for litigants.351 The 

Fitzroy Legal Service viewed vexatious litigation as being caused by factors such as a lack of 

legal representation, disempowerment (related to incarceration, involuntary treatment orders 

and social and economic factors), and broader barriers to accountability and/or 

transparency.352 Its submission objected to discourses which draw an association between 

mental illness and vexatious litigation, and which are based upon stigmatising psychiatric 

labels which invite contempt and further exclude vexatious litigants.353 

 

 

                                                           
347 Freckelton, above n 81, 723. 
348 Of the 21 individuals on the Queensland register, 14 of them have blanket orders restraining them 
from commencing any proceedings without leave. This does not include John Abbott, who was initially 
subject to a blanket order until it was varied. It is however conceded that since the replacement of the 
VLA with the Act, more limited orders have become more common.  
349 Kirby, above n 345, 164. 

350 Evidence given to the Victorian Law Reform Committee referred to unconfirmed research that up 

to 25% of declared litigants take their own lives: Evidence to Law Reform Committee, Parliament of 

Victoria (‘Victorian Parliamentary Committee’), Melbourne, 6 August 2008, 2–3 (Simon Smith). 

Although I did not find any evidence of suicidal feelings or great distress in my interviews with 

vexatious litigants, there was evidence that they regretted their name appearing on the public register 

for instance John Murray Abbott’s attempt (supra) to have his name removed from the register. 

351 Victorian Law Reform Committee above n 78, 56.  
352 Fitzroy Legal Service Inc, Submission to the Victorian Law Reform Committee Inquiry into 
Vexatious Litigants (Fitzroy Legal Service Inc, 2007), 4. 
353 Ibid 2. 
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The Fitzroy Legal Service advocated for measures such as: 

• increasing the availability of legal representation through the provision of duty lawyers, 

community legal advocates and support workers354 

• the availability of other forms of dispute resolution; and  

• those who engage in vexatious litigation should only be excluded from long term 

access to the courts when absolutely necessary, as such a drastic measure is an 

extremely serious infringement of their human rights.355 

 

The main virtue of the conciliatory approach is that it avoids or minimises many of the 

drawbacks of the restraint approach. However, the cases discussed in this paper would 

indicate that most persons who have been subject to orders under the Act do not have an 

underlying cause of action which can be discovered by legal representation, as the Fitzroy 

Legal Service suggests. Furthermore, this approach would inevitably result in a need for 

greater government expenditure, which would undermine the goal of conserving public 

resources. Finally, this approach fails to appreciate that for vexatious litigants, litigation has 

become an unhealthy and self-destructive activity.356 Tolerating the bringing of vexatious 

proceedings ultimately does not assist the vexatious litigants themselves, nor does it protect 

others from having such proceedings brought against them or avoid the waste of public 

resources.  

 

The graduated approach 

 

The United Kingdom has adopted a model of targeted remedies. In Bhamjee v Forsdick,357 

the United Kingdom Court of Appeal expanded the inherent jurisdiction of the Courts358 and 

formulated a system of ‘civil restraint orders’ available to courts there in dealing with vexatious 

litigants.359 The orders held to be available to the court were: 

                                                           
354 Ibid 5.  
355 Ibid 4. 
356 Lester above n 77, 17; Camilos, above n 77, 12; White, above n 352; Victorian Law Reform 

Committee above n 78, 50-51. 

357 [2003] EWCA Civ 799. 
358 Smith, above n 12, 42. 
359Freckelton, above n 81, 721. 
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• a ‘traditional Grepe v Loam order’ of striking out claims or restraining a litigant from 

making fresh applications within the same proceeding without leave360  

• an ‘extended Grepe v Loam order’ which extends to any steps, including new 

proceedings, against a particular defendant and its lawyers without leave361 

• ‘general civil restraint order’ which prohibits the litigant from instituting any 

proceedings without prior leave.362  

 

Such an approach is flexible, and tailors the remedy to the individual circumstances of the 

case. It is very similar to the recommendation of the Law Reform Committee of the Parliament 

of Victoria for a three-tiered system of graduated ‘litigation limitation orders’.363 As the courts 

view keeping a person out of courts as a ‘serious thing’,364 it has been argued that the judiciary 

would be more willing to intervene early by making limited orders.365 Returning to the types of 

vexatious litigant noted above, while some cases require a ‘blanket’ restraint order, others only 

warrant a more limited order.  

Whilst this paper endorses this approach, it is conceded that it will not always be effective. 

The more limited orders restraining litigants from commencing particular proceedings was 

ineffective in the case of Josiyas Mbuzi,366 who had an order under s398A of the Uniform Civil 

Procedure Rules restraining him from making further applications for judicial review without 

leave, but continued to sue other parties and make numerous appeals, resulting in a ‘blanket’ 

order under the Act ultimately being made against him. In some cases, it will transpire that the 

limited order was insufficient, and a stronger order must later be made. Nevertheless, it is 

argued that in most cases a court would be able to examine the history of the person’s litigation 

and make an effective and appropriately targeted order.  

 

 

 

                                                           
360 Bhamjee v Forsdick (No2) [2003] EWCA Civ 1113, [26], [39]. 
361 Ibid [27], [41], [42]. 
362 Ibid 43.   
363 Smith, above n 12, 47. 
364 Re A-G (Cth); Ex parte Skyring (1996) 135 ALR 29, [8]. See also White JA in Hambleton & Anor v 
Labaj [21]: ‘the consequences for a person against whom a vexatious proceedings order is made are 
serious and onerous’, and in Lohe v Gunter [2003] QSC 150, [44]: ‘The denial of the right to 
commence proceedings without first obtaining leave is an extreme step but it is in this case an 
appropriate one’.  
365 Kirby, above n 345, 177.  
366 Outlined above.  
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The ‘justice between the parties’ approach 

 

In his critique of the NSW Vexatious Proceedings Act 2008, Nikolas Kirby argues that it places 

the goal of avoiding the waste of public resources above the interests of the victims of 

vexatious litigation.367 Kirby advocates for a more targeted system of injunctive relief that takes 

into account the circumstances of the victims of vexatious litigation and makes limited orders 

in order to protect their interests.368 In doing so, he argues that such an approach would 

achieve justice between the parties.369  

For Kirby, the approach he advocates would increase the likelihood of orders being made, as 

such orders would not be as ‘serious’ as the blanket restraints envisaged by the NSW Act.370 

He opines that the collateral damage to the vexatious litigant from having orders made against 

him would be reduced.  Finally, Kirby argues that his proposal would ensure that vexatious 

litigants are treated equally with other litigants, as opposed to being labelled according to the 

psychiatric discourse on the subject.371  

 

Limitations 

Returning again to the types of vexatious litigants formulated above, it can be said that while 

Kirby’s approach has some merit in respect of one-dispute litigants, it would clearly be 

ineffective against most multi-dispute and law challenging litigants.  In the case of the multi-

dispute litigant, the more limited orders championed by Kirby would fail to protect future victims 

of the person’s litigation, including lawyers and judges who have acted or ruled against the 

vexatious litigant, and unrelated parties who will be unfortunate enough to become embroiled 

in the litigant’s conflicts. For law challenging litigants, the parties and nature of the proceedings 

they would institute would change, but the issues they seek to re-litigate would not, resulting 

in the continuation of frivolous proceedings which concern Magna Carta, the Australian 

Constitution, the issue of currency and the like. The inability of such an approach to stop the 

vexatious litigation in at least some cases was recognised by Davies J in Attorney-General of 

NSW v Wilson when he considered the Kirby approach and chose not to adopt it in the 

particular case before him.372  

                                                           
367 Kirby, above n 345, 164. 
368 Ibid 178. 

369 Ibid 177. 
370 Ibid 178.  
371 Ibid 179-180. 
372 A-G of NSW v Wilson (2010) 14 NSWSC 1008, [149]: ‘It will be recalled that an alternative 
approach suggested by Nikolas Kirby in his article in the Sydney Law Review was a limited order that 
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A new approach – early intervention by a registrar 

 

In the High Court, the registrar has a discretion to not issue a process or writ which is believed 

to be vexatious.373 This paper proposes a similar measure requiring court registrars to examine 

initiating documents and interlocutory applications of self represented litigants to determine 

whether on its face the proposed proceeding is vexatious. It is contended that such pre-

emptive action could greatly reduce the number of vexatious proceedings that are filed for two 

reasons. First, vexatious litigants are almost always self represented. Second, given the 

nature of the proceedings, the excessive sums claimed and the distinctive styles of 

communication of vexatious litigants, it is argued that in most cases court registrars would be 

readily able to identify that a proceeding is vexatious and prevent it from being filed.  

 

The new process 

The following framework is proposed: 

• A self represented litigant must fill in a form accompanying the court documents the 

litigant wishes to file disclosing: 

a) whether they have ever been known by another name;374 

b) whether they are subject to a litigation restraining order of an Australian 

court, and the substance of any such order; 

c) on how many occasions they have instituted or attempted to institute any 

proceedings in Australia; and 

d) whether they in the past have had any proceedings against the persons 

that they wish to commence the proceeding against, and in which 

Australian courts those proceedings were heard. 

                                                           
prevented litigation against a specific party. Whilst that approach has much to commend it where one 
particular party is the focus of the litigant’s attention, it does not seem to me that such a limited order 
would be appropriate in the light of Mr Wilson’s litigation history. His original source of complaint was 
the St George Bank. However, what flowed from his dissatisfaction with the result in that case was the 
joinder of the State of NSW (on a number of occasions) and also other public officials including judges 
for which both the Commonwealth and State Crown Solicitors were obliged to step in. Mr Wilson has 
not confined his proceedings and applications to either the St George Bank or the State of NSW. Any 
order that restricted him against those 2 parties would be an inadequate response in the light of the 
history of his litigation.’ 
373 Smith, above n 12, 58. 
374 In order to avoid the possibility of vexatious litigants changing their names in order to avoid 
detection of their history.  
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• Within 14 days of the lodging of the court documents, the registrar of the court must 

decide whether the proposed proceeding is prima facie vexatious. If the registrar is 

unsure, the registrar must accept the document for filing or refer the matter to a single 

judge to determine.375  

• If the registrar believes that the proposed proceeding is not on its face vexatious or 

contrary to any court order, or is accompanied by a solicitor’s certificate (see below), 

the registrar must accept the documents for filing provided that the correct fee has 

been paid. The registrar must send sealed copies of the documents to the litigant, 

together with a letter advising that the documents have been accepted for filing. For 

limitation period purposes, the date of filing would be taken to be the day that the 

required documents were lodged for filing with the court.   

• If the registrar believes that the proposed proceeding is vexatious, the registrar must 

post the documents back to the litigant with a letter which: 

a) advises them of the decision to not accept the documents for filing;  

b) briefly explains the reasons for the decision;  

c) if the reasons relate in whole or in part to the way the documents have been 

drafted, identifies the ways in which those defects can be remedied; 

d) recommends that the person seeks legal advice from a legal practitioner in 

the jurisdiction if the person wishes to pursue the matter;  

e) advises them that they can seek a review of the registrar’s decision, 

arrange for legal representation or obtain a solicitor’s certificate; and 

f) advises them of the availability of Alternative Dispute Resolution as a 

possibly more suitable means of resolving the dispute.   

• A solicitor may only sign a solicitor’s certificate if he or she certifies that:  

a) the solicitor has read the court documents; 

b) the solicitor has personally seen the person and made reasonable enquiries 

of the proposed proceeding; and 

c) the solicitor genuinely believes that the proposed proceeding is not 

vexatious.  

• A review of the registrar’s decision must be heard ex parte by a single judge of the 

court that the documents were lodged in. The application for review must be 

accompanied by an affidavit which exhibits the registrar’s letter rejecting the 

proceeding and all the documents that the person had sought to file.  

                                                           
375 As is often customary in the High Court: Smith, above n 12, 58. See also r 15, Uniform Civil 
Procedure Rules 1999 (Qld) which allows the registrar to refer an originating process to the court.  
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• The court may, when reviewing the registrar’s decision, make directions requiring the 

applicant to depose to certain matters or provide further information before disposing 

of the application.  

• That there be no appeal rights from a judge’s decision to confirm the Registrar’s 

decision to reject the proposed proceeding or to reject a proposed proceeding that has 

been referred by the registrar for consideration (the party would however be at liberty 

to amend and resubmit the proposed writs).   

 

Advantages 

It is argued that such an approach would have the following advantages over the Act: 

• It would reduce the amount of court time wasted by preventing most vexatious 

proceedings from being filed in the first place. Rather than a judge having to read the 

documents of two or more parties as well as hear them in an open court, a registrar 

could administratively determine whether the proceeding is vexatious.   

• It would prevent litigants such as Alan Skyring from continuing to file applications for 

leave to commence fresh proceedings after having been declared vexatious.  

• It would prevent litigants who have been declared vexatious litigants in other States 

from resuming their litigation in another jurisdiction.   

• It would prevent the responding parties to vexatious litigation from being victimised in 

the form of unnecessary stress, inconvenience and expense. 

• For self-represented litigants generally, it would provide them with an opportunity to 

discover and address problems with their claim or their pleadings before their 

documents are filed, resulting in courts functioning more efficiently, as well as 

preventing other parties from incurring unnecessary legal costs and costs orders 

against self represented litigants. It would also recognise the distinction between 

proceedings which are vexatious and those which are conducted vexatiously.376  

• It would in most cases protect the dignity of the vexatious litigant, as a decision by a 

registrar would prevent the requirement for public proceedings in an open court and 

would not be published. It would hopefully also prevent the making of restraining orders 

under the Act which result in the person’s name appearing on a pubic register of 

vexatious litigants.  

                                                           
376 Crown Solicitor for the State of Western Australia v Michael (Unreported, Supreme Court of WA, 
Wheeler J, 30 July 1998), [32]. See also Ramsey v Skyring [1999] FCA 907 (6 July 1999), [391].  
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• By protecting the dignity of the vexatious litigant, it is hoped that the vexatious litigant 

would not be as aggrieved by such a ‘gentle’ approach, and in many cases would not 

be made even more determined to pursue their particular cause through the courts.  

• It would in many cases prevent the vexatious litigant from instituting numerous 

proceedings to their own personal and financial detriment, as well as the detriment of 

those close to them.  

 

Limitations 

In advocating such an approach, this paper also recognises its limitations: 

• The proposal would not prevent every vexatious proceeding, as a registrar would not 

be able to see and hear from both parties to the proposed proceedings, and when in 

doubt would be required to accept the documents for filing.  

• Some judicial resources would inevitably be spent on determining applications to 

review the registrar’s decision. It is uncertain how frequently this would occur.  

• Such an approach would not prevent certain steps (such as subpoenas) being taken 

vexatiously within an existing proceeding.  

• Fourth, although lawyers are bound by their duty to the court to not knowingly institute 

vexatious proceedings, there are some proceedings of questionable merit which would 

be filed.  

 

As a result, it is proposed that the ability of courts to make restraining orders against vexatious 

litigants should be retained consistent with graduated approach outlined above.  

Furthermore, it is argued that some types of proceedings should not be subject to such a pre-

emptive approach. One such area is family law, which has a high incidence of self represented 

litigants.377 From 1976-2006, the Family Court made 195 declaratory orders, five times greater 

than the number of such orders made up all the other Australian superior courts since 1930.378 

It is believed that family law is an area with more vexatious litigants than any other.379 Having 

a registrar block poorly constructed applications could cause undue delay in the court’s ability 

to intervene in the interests of children. Arguably a preferable approach would be for the courts 

to consider whether the interests of children are adequately provided for before disposing of 

                                                           
377 See for instance Family Court of Australia Annual Report 2006–2007 
http://www.familycourt.gov.au/wps/wcm/resources/file/eb056f0e84a003b/2006_2007_AR.pdf  
378 Smith, above n 12, 25. 
379 Evidence to Law Reform Committee, above n 350, 2–3 (Simon Smith). 

http://www.familycourt.gov.au/wps/wcm/resources/file/eb056f0e84a003b/2006_2007_AR.pdf
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the proceeding, and then considering whether an order prohibiting similar proceedings is 

appropriate. Domestic Violence applications are a related type of proceeding where such 

intervention would be inappropriate, as the safety of the aggrieved person is the most 

important consideration, in spite of evidence of numerous vexatious proceedings of this 

variety.380  

Whilst court registrars would have to devote substantial time to determining whether proposed 

proceedings are vexatious, it is argued that this would be more than outweighed by the 

likelihood that judges would hear and determine far fewer proceedings of a vexatious nature. 

In spite of these limitations, it is argued that most vexatious litigation and its associated ills 

can be prevented with such an approach. The Act itself would have to be retained for those 

cases which still ‘slip through’, but with an emphasis on targeted remedies consistent with the 

graduated approach in the United Kingdom. In this way, the dignity of the aggrieved litigant, 

the interests of those who would be subject to their proceedings and the efficiency of the courts 

would be protected.  

Consistent with the graduated UK approach, retaining the dignity of the vexatious litigant and 

other objects, the following amendments to the Act are also proposed:  

• removal of the practice of declaring persons to be vexatious litigants or persons who 

have instituted vexatious proceedings.  

• removal of the frequency requirement for more limited orders and instead substituting 

a threshold that the person has or has attempted to institute two or more vexatious 

proceedings against a party. 

• an additional requirement that for a ‘blanket order’ prohibiting any new proceedings 

without leave, that the person has instituted vexatious proceedings against numerous 

parties. 

• that when courts consider a person’s litigation history, their unsuccessful attempts to 

institute proceedings fall within the scope of ‘proceedings’.   

• the register of vexatious litigants should not be published but should be made available 

to any person that requests a copy.  

• introduce a criminal offence for a person subject to the Act to be assisting another 

person in litigation. 

• renaming the Act and the term vexatious proceedings with a more benign and less 

stigmatising term such as ‘frivolous proceedings’ or ‘misconceived proceedings’. 

                                                           
380 Australian Law Reform Commission, Evidence of Family Violence in Family Violence - A National 
Legal Response (ALRC Report 114) (Australian Government, 2010). 

http://www.alrc.gov.au/publications/family-violence-national-legal-response-alrc-report-114
http://www.alrc.gov.au/publications/family-violence-national-legal-response-alrc-report-114


52 

                                                                        © Sterling Law QLD 2019. All Rights Reserved.  
                                 

• a less onerous procedure for applying for leave under the Act to commence a new 

proceeding. 

 

 

Conclusion 

 

Vexatious litigation is harmful to the persons against whom it is directed, the wider public and 

the litigants themselves. This paper has outlined the law in Queensland relating to vexatious 

litigation, including the Act, which allows for orders restraining vexatious litigants. It is argued 

that the Vexatious Proceedings Act 2005 is a blunt instrument in dealing with this problem. Its 

major flaws are that it allows for vexatious litigation to continue until the frequency requirement 

has been met, and can result in blanket orders when a more limited remedy will suffice. The 

publication of the litigant’s name on a list of declared persons humiliates the person who has 

conducted vexatious proceedings (although interviews conducted did not reveal any serious 

long term effects).  The literature relating to vexatious litigation has been reviewed, and various 

cases where orders under the Act were made have been examined. Persons subject to such 

orders were interviewed, and the responses obtained have added to the body of knowledge 

concerning such individuals.  

This paper has found that the vast majority of vexatious litigants were aggrieved middle aged 

men who were persistent and motivated by a desire for their notion of justice and fairness. 

The cases studied highlighted the failure of the legal system to deal with people whose 

grievances have no legal basis, as well as its intriguing ability to inspire and attract fascination 

in its workings.  

Thus this paper has proposed a pre-emptive approach to self represented litigants which, it is 

argued, would prevent the majority of vexatious litigation as well as treat such cases more 

gently and less publicly. However, it is conceded that early intervention by court registrars will 

not prevent every vexatious litigant, and that is why the powers of courts under the Act should 

be retained within a new framework which allows for targeted remedies based on the litigant’s 

unique circumstances. The current Act, with its frequency requirement and the often blanket 

nature of its remedies, only stops the vexatious litigation after it has caused substantial 

mischief and does so in a very public and sometimes unduly restrictive manner. 
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