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HIS HONOUR: 

1 This is an appeal from orders made by the Magistrates’ Court sitting at 

Broadmeadows pursuant to s.92 of the Magistrates’ Court Act 1989 (“Court Act”).  

The appellant was convicted of an offence against s.49(1)(f) of the Road Safety Act 

1986 (“the Act”), namely, that being a driver of a motor vehicle, he furnished a 

sample of his breath for analysis and, upon analysis, the result showed that he had 

an excess concentration of alcohol in his breath.  He was fined $550, his licence to 

drive a motor vehicle was cancelled and he was disqualified for a period of 10 

months from driving in this State.  

Parties 

2 The appellant, Aaron Hannon (“the appellant”), is aged 35 years, and according to 

what he told the police, his occupation at the time of the offence was business 

analyst.   

3 The respondent, Senior Constable Jeremy Norman (“the respondent”), is a member 

of the Victoria Police and was the informant in the proceeding brought against the 

appellant.   

Proceeding in Magistrates’ Court 

4 On 14 December 2004, the appellant was charged with two drink driving offences.  

On 25 May 2005, a summons was issued by the Broadmeadows Magistrates’ Court.  

The return date was 6 July 2005.  Charge 1 was withdrawn at the hearing.  The 

second charge, of which he was convicted, was expressed as follows: 

“The defendant at Flemington on 02/09/04 did within three hours 
after driving a motor vehicle furnish a sample of breath for analysis by 
a breath analysing instrument pursuant to s.55 of the Road Safety Act 
1986 and the result of the analysis recorded or shown by the breath 
analysing instrument indicated that more than the prescribed 
concentration of alcohol being .05 grams per 210 litres of exhaled air 
was present in his breath and the concentration of alcohol indicated by 
the analysis to be present in his breath was not due solely to the 
consumption of liquor after driving or being in charge of the motor 
vehicle.” 
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5 The alleged reading was 0.109%, that is, 0.109 grams of alcohol in 210 litres of breath.   

6 On 15 June 2005, the informant served the appellant, by prepaid post, with the 

charges and summons and a copy of the brief of evidence.  The brief of evidence was 

served pursuant to s.37 of the Court Act.  The informant filed with the Magistrates’ 

Court a copy of the brief of evidence.  The return date of the summons was 6 July 

2005.   

7 On 1 July 2005, the appellant sent a letter to the respondent.  In it, the appellant 

stated that he wanted to adjourn the case to August so that he could obtain some 

advice, as he wished to challenge the breath test result.  He asserted that he had 

drunk two wines and one mixed drink over four hours prior to being intercepted by 

police.  He then stated: 

“I believe the breath test machine was faulty or else Senior Constable 
Wansleeben must have made a mistake when operating the machine 
or he failed to follow proper breath test procedures and this caused 
the high reading.  He will need to be at the court hearing because I 
want him to tell the Magistrate about the way he used the machine.  If 
there is any way I can keep my licence without having to fight this in 
court, I would be happy to take that option.” 

8 On the same day, he forwarded a letter to the Court seeking an adjournment “for 

about four weeks” in order to obtain advice.  He attached a copy of the letter to the 

respondent.  By reason of s.58(2) of the Act, an accused person may give notice in 

writing to an informant that he requires the person who gave the breathalyser 

certificate to attend court.  The giving of the notice has an effect upon the evidentiary 

weight of the certificate after it is tendered in evidence.   

9 It appears that the matter was adjourned to 3 October 2005 for a contested hearing.  

On that day, the appellant did not appear to contest the charges.  He was convicted 

and penalised in his absence.  He did not seek to have the matter re-heard by the 

Magistrates’ Court pursuant to s.93 of the Court Act.  If he had, and his application 

had been granted, it would have been necessary for the charges to be re-heard de 

novo.  If he had proceeded down that path, he would have had to state in his 

application form for a re-hearing why he did not attend the original hearing.  See 
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s.94(1)(a) of the Court Act.  The lodging of the notice would not have stayed the 

order cancelling his licence (see s.93(3)), but he could have applied for a stay 

pursuant to s.94(4).  This procedure obviously did not suit the appellant’s purpose.  

Instead, he filed a Notice of Appeal to the County Court on 5 October 2005 and was 

granted permission to drive, pending appeal, by a magistrate on 7 October 2005.  The 

County Court appeal was fixed for hearing on 24 January 2006.  The appeal in the 

County Court would have been a re-hearing de novo.  This would have given the 

appellant the opportunity to contest the charges, including, of course, any factual 

matter, and the opportunity to call evidence. He declined to do this because on the 

last day permitted by s.92 of the Court Act, he appealed to this Court.  On 

2 November 2005, the appellant filed his Notice of Appeal in this Court.  On 

10 November 2005, the appellant swore an affidavit in support of his appeal and on 

21 November 2005, at a directions hearing held by Master Efthim, the latter granted a 

stay of the Magistrates’ Court’s orders until further order.  On 24 January 2006, the 

County Court appeal was struck out.  There is no evidence before this Court as to the 

reason why the appellant did not attend the hearing in the Magistrates’ Court.   

10 The steps taken by the appellant have resulted in deferring the finalisation of the 

charges brought against him by a period of nearly one year.  The lodging of a 

County Court appeal does not constitute an election by the appellant to waive any 

other appeal rights.  See s.83(2) of the Court Act.  The steps taken by him were in 

accordance with the law.   

11 The charges were heard and determined in the Magistrates’ Court in the absence of 

the appellant.  The hearing was recorded and a transcript has been prepared by the 

appellant and placed before the Court on the appeal.   

12 On 21 November 2005, Master Efthim ordered that any affidavit by the respondent 

be filed on or before 12 December 2005.  An affidavit of the respondent, sworn 2 June 

2006, was filed with the Court on 5 June 2006.  It was received by counsel for the 

appellant some days before that.  Mr S.P. Hardy of counsel, who appeared for the 

appellant, objected to the Court considering it on the appeal as it was late and 



 

 5 T0228 
 

 

contained irrelevant matter.  He disavowed any prejudice.  The affidavit sets out in 

chronological form the steps that were taken by the appellant.  I granted leave to the 

respondent to file and serve the affidavit out of time, subject to the objection of 

relevance.   

13 It is necessary to set out what took place before the magistrate.  The transcript 

revealed what occurred as follows:   

““TThhee  ccaassee  ooff  AAaarroonn  HHaannnnoonn  wwaass  ccaalllleedd  ttoo  CCoouurrtt  22  bbyy  tthhee  CClleerrkk..  
  

11..  PPrroosseeccuuttoorr::  GGoooodd  mmoorrnniinngg  YYoouurr  HHoonnoouurr..  

22..  MMAAGG::  GGoooodd  mmoorrnniinngg..  

33..  PPRROOSS::  YYoouurr  HHoonnoouurr,,  II  jjuusstt  hhaadd  tthhiiss  mmeennttiioonneedd,,  iitt  wwaass  bbooookkeedd  iinn  ffoorr  aa  

ccoonntteesstt  ttooddaayy..    II  hhaavvee  jjuusstt  bbeeeenn  ggiivveenn  aa  lliisstt,,  aanndd  tthheerree  aarree  ootthheerr  

ppeeooppllee  wwaaiittiinngg,,  II  hhaavvee  ttwwoo  ppoolliiccee  wwiittnneesssseess  wwaaiittiinngg..    AAtt  tthhiiss  

ssttaaggee  MMrr  HHaannnnoonn  hhaass  nnoott  pprreesseenntteedd  hhiimmsseellff  aanndd  iitt  wwoouulldd  bbee  

aann  aapppplliiccaattiioonn  ffoorr  aann  eexx  ppaarrttee..      

44..  MMAAGG::  AAllrriigghhtt..    WWee’’llll  jjuusstt  hhaavvee  hhiimm  ppaaggeess  ((ssiicc))  oonnee  mmoorree  ttiimmee..  

55..  CClleerrkk::  AAaarroonn  HHaannnnnnoonn  ttoo  ccoouurrtt  rroooomm  ttwwoo..    AAaarroonn  HHaannnnoonn..  

66..  MMAAGG::  IInn  ffaacctt  tthheerree  hhaass  bbeeeenn  aa  bbrriieeff  ooff  eevviiddeennccee  sseerrvviicceedd,,  iiss  tthhaatt  

rriigghhtt??    

77..  PPRROOSS::  TThheerree  hhaass  YYoouurr  HHoonnoouurr..    TThhaatt’’ss  rriigghhtt..    TThhaatt  wwaass  tthhee  iinniittiiaall  

ccoouurrssee  ooff  aaccttiioonn..  

88..  MMAAGG::  II  ggrraanntt  yyoouurr  aapppplliiccaattiioonn  ttoo  pprroocceeeedd  eexx  ppaarrttee..  

99..  PPRROOSS::  TThhaannkk  yyoouu  YYoouurr  HHoonnoouurr..    II  ooffffiicciiaallllyy  tteennddeerr  tthhee  RRooaadd  SSaaffeettyy  

((GGeenneerraall))  RReegguullaattiioonn  11999999..    CCaallll  tthhee  iinnffoorrmmaanntt  ccoonnssttaabbllee  ……  

1100..  MMAAGG::  YYeess..    AArree  yyoouu  pprroocceeeeddiinngg  oonn  bbootthh  cchhaarrggeess??  

1111..  PPRROOSS::  NNoo,,  YYoouurr  HHoonnoouurr,,  wwee  wwiillll  ssttrriikkee  oouutt  oonnee  aanndd  pprroocceeeedd  oonn  ttwwoo..  

1122..  MMAAGG::  II  wwiitthhddrraaww  cchhaarrggee  11..    TThhee  4499((11))((bb))..  

1133..  PPRROOSS::  II  tthhiinnkk  iitt  iiss  ssttrruucckk  oouutt  aass  ooppppoosseedd  ttoo  wwiitthhddrraawwnn  YYoouurr  HHoonnoouurr..  

1144..  MMAAGG::  II’’llll  hheeaarr  tthhee  eevviiddeennccee  aanndd  tthheenn  iiff  II  aamm  ssaattiissffiieedd  II  wwiillll  ssttrriikkee  iitt  

oouutt  bbeeffoorree  ……    RRiigghhtt..    YYeess,,  ttaakkee  tthhee  wwiittnneessss  bbooxx  pplleeaassee  ssiirr..  
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1155..  NNoorrmmaann::  [[SSwwoorrnn  iinn]]  

1166..  NNoorrmmaann::  MMyy  ffuullll  nnaammee  iiss  JJeerreemmyy  ……..    II  aamm  aa  sseenniioorr  ccoonnssttaabbllee  ooff  ppoolliiccee  

ssttaattiioonneedd  aatt  BBrruunnsswwiicckk  PPoolliiccee  SSttaattiioonn..  

1177..  PPRROOSS::  WWiillll  aa  ssuummmmaarryy  ssuuffffiiccee  yyoouurr  wwoorrsshhiipp??  

1188..  NNoorrmmaann::  OOnn  WWeeddnneessddaayy  11  SSeepptteemmbbeerr  22000044  aatt  aapppprrooxxiimmaatteellyy  1111..4488PPMM  

tthhee  ddeeffeennddaanntt  wwaass  ddrriivviinngg  aa  bbllaacckk  MMaazzddaa  wwaaggoonn  rreeggiissttrraattiioonn  

nnuummbbeerr  SSIIGG  778855  iinn  aa  ssoouutthheerrllyy  ddiirreeccttiioonn  aalloonngg  SSttuubbbbss  RRooaadd  

((ssiicc))  iinn  FFlleemmiinnggttoonn  wwhheerree  hhee  wwaass  iinntteerrcceepptteedd  aatt  aa  bbrreeaatthh  

tteessttiinngg  ssttaattiioonn  wwhhiicchh  wwaass  sseett  uupp  aanndd  ooppeerraattiinngg  ppuurrssuuaanntt  ttoo  tthhee  

RRooaadd  SSaaffeettyy  AAcctt  11998866..    AA  pprreelliimmiinnaarryy  bbrreeaatthh  tteesstt  wwaass  

ccoonndduucctteedd  oonn  tthhee  ddrriivveerr  tthhee  rreessuulltt  ooff  wwhhiicchh  iinnddiicctteedd  ((ssiicc))  tthhee  

ddeeffeennddaanntt’’ss  bbrreeaatthh  ccoonnttaaiinneedd  aallccoohhooll..    TThhee  ddeeffeennddaanntt  tthheenn  

aaccccoommppaanniieedd  ppoolliiccee  ttoo  tthhee  bbrreeaatthh  tteessttiinngg  vveehhiiccllee  ffoorr  tthhee  

ppuurrppoossee  ooff  uunnddeerrggooiinngg  aa  bbrreeaatthh  aannaallyyssiiss  tteesstt..    TThhee  ddeeffeennddaanntt  

ffuurrnniisshheedd  aa  ssaammppllee  ooff  bbrreeaatthh  ffoorr  aannaallyyssiiss  oonn  tthhee  bbrreeaatthh  

aannaallyyssiinngg  iinnssttrruummeenntt..    TThhee  rreessuulltt  ooff  tthhee  aannaallyyssiiss  sshhoowweedd  tthhaatt  

tthhee  ddeeffeennddaanntt  hhaass  aa  bbrreeaatthh  aallccoohhooll  ccoonncceennttrraattiioonn  ooff  00..110099%%..    

tthhee  ddeeffeennddaanntt  aaddmmiitttteedd  ttoo  ddrriinnkkiinngg  22  ggllaasssseess  ooff  wwiinnee  aanndd  oonnee  

mmiixxeedd  ssppiirriitt..    TThhee  ddeeffeennddaanntt’’ss  rreeaassoonn  ffoorr  eexxcceeeeddiinngg  tthhee  

pprreessccrriibbeedd  ccoonncceennttrraattiioonn  ooff  aallccoohhooll  wwaass  ““II  ddoonn’’tt  kknnooww  iiff  II  

sshhoouulldd  aannsswweerr””..      

1199..  PPRROOSS::  DDoo  yyoouu  hhaavvee  tthhee  cceerrttiiffiiccaattee  ooff  aannaallyyssiiss  wwiitthh  yyoouu??  

2200..  NNoorrmmaann::  II  ddoo..  

2211..  PPRROOSS::  AAnndd  ddiidd  yyoouu  mmaakkee  aannyy  iinnqquuiirriieess  wwiitthh  VViiccRRooaaddss  aass  ttoo  tthhee  

ssttaattuuss  ooff  tthhee  ddeeffeennddaanntt’’ss  lliicceennccee??  

2222..  NNoorrmmaann::  II  ddiidd..    II  aapppplliieedd  ffoorr  aann  eexxttrraacctt  ffrroomm  VViiccRRooaaddss..  

2233..  PPRROOSS::  DDoo  yyoouu  hhaavvee  aa  ccooppyy  ooff  tthhaatt  wwiitthh  yyoouu??  

2244..  NNoorrmmaann::  II  ddoonn’’tt..  

2255..  PPRROOSS::  CCaann  yyoouu  eexxppllaaiinn  ttoo  hheerr  HHoonnoouurr  wwhhaatt  tthhaatt  iiss??  

2266..  NNoorrmmaann::  AA  cceerrttiiffiieedd  eexxttrraacctt  ffrroomm  VViiccRRooaaddss,,  ssttaattiinngg  tthhaatt  MMrr  AAaarroonn  
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HHaannnnoonn  wwaass  lliicceenncceedd  ((ssiicc))  uunnddeerr  tthhee  RRooaadd  SSaaffeettyy  AAcctt  aanndd  hhiiss  

lliicceennccee  wwaass  ccuurrrreenntt  aatt  tthhee  ddaattee  ooff  tthhee  ooffffeennccee..  

2277..  PPRROOSS::  II  tteennddeerr  tthhaatt  YYoouurr  HHoonnoouurr..    NNooww,,  hhooww  wwaass  MMrr  HHaannnnoonn  ddeeaalltt  

wwiitthh  oonn  tthhee  nniigghhtt??  

2288..  NNoorrmmaann::  HHee  wwaass  ggiivveenn  aa  ppeennaallttyy  nnoottiiccee  wwhhiicchh  --    

2299..  PPRROOSS::  II  ddoonn’’tt  rreemmeemmbbeerr  tthhee  mmoonneettaarryy  ppeennaallttyy  bbuutt  iitt  wwaass  ddiissqquuaalliiffiieedd  

aanndd  ccaanncceelllleedd  ffoorr  1100  mmoonntthhss..  

3300..  MMAAGG::  AAnndd  yyoouu  wweerreenn’’tt  tthhee  aauutthhoorriizzeedd  ooppeerraattoorr  ooff  tthhee  bbrreeaatthhaallyysseerr..    

TThheerree  wwaass  aannootthheerr  ooffffiiccee  tthheerree??  

3311..  NNoorrmmaann::  YYeess,,  tthhaatt’’ss  ccoorrrreecctt  YYoouurr  HHoonnoouurr..  

3322..  PPRROOSS::  TThhaatt’’ss  tthhee  eevviiddeennccee  ooff  tthhiiss  wwiittnneessss  YYoouurr  HHoonnoouurr..  

3333..  MMAAGG::  CCaann  yyoouu  ggiivvee  mmee  tthhee  ffuullll  nnaammee  aanndd  aaddddrreessss  ooff  tthhee  ddrriivveerr..  

3344..  NNoorrmmaann::  AAaarroonn  HHaannnnoonn..    2277  WWhhiittee  SSttrreeeett  FFoooottssccrraayy..    DDaattee  ooff  BBiirrtthh  wwaass  

2233  ooff  1122  11997700..  

3355..  MMAAGG::  AArree  yyoouu  ccaalllliinngg  aannyy  ootthheerr  eevviiddeennccee??  

3366..  PPRROOSS::  NNoo  YYoouurr  ……  

3377..  MMAAGG::  IIss  tthheerree  aannyy  eevviiddeennccee  aatt  aallll  ooff  tthhee  cceerrttiiffiiccaattiioonn  ooff  tthhee  ooppeerraattoorr??    

YYoouu  nneeeedd  ttoo  eessttaabblliisshh  tthhaatt`̀  ddoonn’’tt  yyoouu??  

3388..  PPRROOSS::  WWiitthh  tthhee  tteennddeerriinngg  ooff  tthhee  cceerrttiiffiiccaattee  tthhaatt  bbeeccoommeess  ccoonncclluussiivvee  

pprrooooff  tthhaatt  iitt  --    

3399..  MMAAGG::  OOhh  iitt  ddooeess  ttoo..    UUnnlleessss  tthheerree  iiss  eevviiddeennccee  ttoo  tthhee  ccoonnttrraarryy  ……  

4400..  PPRROOSS::  iitt  wwaass  ooppeerraatteedd  ––  YYeess..  

4411..  MMAAGG::  YYeess,,  II  ffiinndd  tthhee  cchhaarrggee  pprroovveedd..    AAnnyy  mmaatttteerrss  bbeeiinngg  aalllleeggeedd??  

4422..  PPRROOSS::  NNoo  YYoouurr  HHoonnoouurr..  

4433..  MMAAGG::  CChhaarrggee  11  iiss  tthhee  nnoorrmmaall  aalltteerrnnaattiivvee  cchhaarrggee  iissnn’’tt  iitt??  

4444..  PPRROOSS::  YYeess,,  ttoo  bbee  ssttrruucckk  oouutt..    WWee  wwiillll  bbee  pprroocceeeeddiinngg  oonn  22..    TThhaannkk  yyoouu  

YYoouurr  HHoonnoouurr..  

4455  MMAAGG::  AAnnyy  mmaatttteerrss  bbeeiinngg  aalllleeggeedd??  

4466..  PPRROOSS::  NNoo  YYoouurr  HHoonnoouurr..  

4477..  MMAAGG::  TThheerree  aarree  tthhrreeee  cchhaarrggeess..    TThheerree  sshhoouulldd  oonnllyy  bbee  ttwwoo  aarreenn’’tt  
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tthheerree..  

4488..  PPRROOSS::  TThheerree  sshhoouulldd  bbee..    EExxccuussee  mmee,,  mmyy  aappoollooggiieess..    TThhee  tthhiirrdd  oonnee  iiss  ––  

aassssuummiinngg  tthhiiss  wweenntt  aahheeaadd  aass  aa  ccoonntteesstt,,  tthhee  oorriiggiinnaall  4499((11))((bb))  

wwaass  ttoo  bbee  ssttrruucckk  oouutt..    TThhee  tthhiirrdd  cchhaarrggee  iiss  aa  ccoorrrreecctt  rreeppllaacceemmeenntt  

ffoorr  tthhaatt  cchhaarrggee..    SSoo  iiff  cchhaarrggee  oonnee  ccoouulldd  bbee  wwiitthhddrraawwnn..    TThhaatt  

cchhaarrggee  iiss  iinnccoorrrreecctt..    IIff  cchhaarrggee  tthhrreeee,,  wwhhiicchh  iiss  tthhee  aalltteerrnnaattee  oonnee  

ccoouulldd  bbee  ssttrruucckk  oouutt..    AAnndd  pprroocceeeedd  oonn  ttwwoo  pplleeaassee..  

4499..  MMAAGG::  OOKK..    WWhhaatt  wwaass  tthhee  iinnffrriinnggeemmeenntt  aammoouunntt??  

5500..  PPRROOSS::  $$442299..0000  YYoouurr  HHoonnoouurr..  

5511..  MMAAGG::  TThhee  ddeeffeennddaanntt’’ss  lliicceennccee  iiss  ccaanncceelllleedd  ffoorr  aa  ppeerriioodd  ooff  1100  mmoonntthhss  

eeffffeeccttiivvee  ffrroomm  tthhee  33rrdd  OOccttoobbeerr  22000055..    HHee  iiss  ccoonnvviicctteedd  aanndd  ffiinneedd  

$$555500..0000  wwiitthh  ccoossttss  ooff  $$3366..8800..””  

14 The breathalyser operator was present in Court but was not called as a witness.  

Mr Hardy submits that the evidence placed before the magistrate failed to establish 

each element of the charge against his client, and that the magistrate should have 

dismissed the charge.  As the appellant did not appear at the hearing, it was open to 

the prosecution to proceed, in accordance with the provisions of the Court Act, as an 

ex parte matter.  Upon application by the prosecutor, the magistrate granted the 

application to proceed ex parte pursuant to s.41(2)(b) of the Court Act.   

15 A number of matters are noted: 

 The appellant did not attend at Court despite giving a notice requiring the 

presence in Court of the breath analyser operator;   

 The magistrate and the prosecutor were aware that a brief of evidence had been 

served; 

 The magistrate granted the application of the prosecutor to proceed ex parte 

pursuant to s.41(2)(b) of the Court Act;   

 The prosecutor did not tender the brief of evidence which had been served on the 

appellant and filed with the Court; 
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 The prosecutor called the informant as a witness; 

 The magistrate agreed with that course; 

 The prosecutor requested an indication from the magistrate as to whether a 

summary of the offence would suffice.  There was apparently no response to that 

request, although it may be inferred the magistrate agreed; 

 The informant gave a summary of the offence; 

 The Certificate of Analysis was apparently tendered;   

 It was noted by the magistrate that the informant was not the authorised operator 

of the breathalyser.  The informant informed the Court that there was another 

officer present in Court; 

 The magistrate adverted to calling further evidence and posed the question of 

whether there was any evidence of the certification of the operator.  The 

prosecutor stated that the tendering of the certificate became conclusive proof; 

and 

 The magistrate observed that that was so, unless there was evidence to the 

contrary. 

16 It is necessary to now consider the procedure available in the Magistrates’ Court 

where a criminal proceeding proceeds ex parte.   

Ex parte procedure in summary offence 

17 The 1989 Court Act contained a new procedure relating to ex parte hearings in 

criminal cases.  The object was to shorten the hearing time involved in cases where a 

defendant did not appear in answer to a summons charging him with a summary 

criminal offence.  There was power to proceed ex parte under the pre-existing Act.  

There was also an alternative procedure available, which involved the informant 

serving a sworn statement on the defendant and the defendant having an election to 

appear.  See s.78(3)(a) and ss.84-89 of the Magistrates’ (Summary Proceedings) Act 1975.  

The new procedure under the 1989 Act was a variation on the previous legislation, 

but was markedly different.  Section 37 authorises an informant to serve on a 



 

 10 T0228 
 

 

defendant charged with a summary offence, a brief of evidence.  Section 37(1) 

specifies what must be contained in the brief of evidence.  First, a notice in the 

prescribed form explaining s.37 and clause 5 of schedule 2.  Secondly, a list of the 

persons who have made statements which the informant intends to tender at the 

hearing, if the defendant does not appear, and thirdly, copies of the statements.  In 

addition, the brief of evidence must contain a copy of the charge sheet relating to the 

offence, together with any other documents which the informant intends to rely 

upon, a list of proposed exhibits and a photograph of any proposed exhibit that 

cannot be described in detail on the list.  Section 37(2) prescribes the means of 

ensuring that the statements are true and correct.  A statement must either be in the 

form of an affidavit or contain an acknowledgment that the statement is true and 

correct and made in the belief that if a false statement is made the person shall be 

liable to perjury.  If the maker of a statement is under the age of 18 years, that fact 

must be stated. Sections 37(3) and 37(4) deal with a situation where the maker of a 

statement cannot read.   

18 A brief of evidence must be served either by personal service or by leaving the brief 

at the defendant’s last and most usual place of residence or of business, or, in respect 

to certain offences, by prepaid post to residence or business.  See ss.34 and 36(1).  I 

interpolate to note that there is an alternative procedure under s.37A that permits the 

service of an outline of evidence on the defendant, which may be relied upon if the 

defendant fails to appear at the proceeding.   

19 Section 41 deals with the non-appearance by the defendant.  If a defendant fails to 

appear, the Court may, inter alia, proceed to hear and determine the charge in his or 

her absence in accordance with Schedule 2 to the Act.  The Schedule prescribes, inter 

alia, the procedure of a summary criminal hearing.  Clause 5 of Schedule 2 deals 

with the situation where the defendant does not appear after the informant has 

served a brief of evidence.  The first step is for the Court to direct that the matter 

proceed in the absence of the defendant.  See s.41(2).  The next step is for the 

magistrate to determine whether the informant has served the brief of evidence on 
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the defendant in accordance with s.37.  Once the magistrate is so satisfied, any 

statements served in the brief of evidence, and any admissible exhibits or documents 

referred to therein, are admissible “as if their contents were a record of evidence 

given orally.”  See clause 5(1)(c) and (d).  The Court is empowered to rule as 

inadmissible the whole or part of any statement or of any exhibit or document 

referred to in the brief.  See clause 5(2).   

20 The prosecutor sought and obtained a direction that the hearing and determination 

of the charge proceed ex parte.  However, the procedure set out in clause 5 of 

Schedule 2 was not followed.  Although it was known to both the magistrate and the 

prosecutor that a brief of evidence had been served, the prosecutor did not make any 

reference to any document in the brief, nor did the prosecutor seek to tender the 

contents of the brief.  It followed that the Court was not called upon to rule as to the 

admissibility of any document contained in the brief.  Nothing was said at the 

hearing to lead to the conclusion that the magistrate was relying upon any document 

in the brief, nor does it appear that the prosecutor sought to rely upon any document 

in the brief.  In my opinion, if the procedure under clause 5 of Schedule 2 is to be 

followed, the brief of evidence must be tendered in evidence.  To avoid any doubts 

about what was tendered, the documents should be marked as Exhibits.  Further, the 

magistrate must consider the question of admissibility of any of the documents in 

the brief.   

21 The fact that the defendant did not appear does not entitle the prosecution to obtain 

a conviction without proper proof of the elements of the charge.  Whilst the objection 

to the tendering of inadmissible evidence may be waived by a litigant present at a 

hearing, the mere absence of the litigant does not entitle the Court to ignore the 

principles of evidence.  Where a proceeding is heard ex parte, it is incumbent upon 

the Court to closely examine the evidence to ensure that it is admissible.  It would 

appear that neither the magistrate nor the prosecutor fully understood the 

requirements of the Act and the Schedule with respect to an ex parte hearing, where 

a brief of evidence had been served pursuant to s.37.  Although the magistrate 
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directed that the matter could proceed ex parte, at the request of the prosecutor and 

presumably pursuant to s.41(2)(b), the procedure laid down by clause 5 of Schedule 

2 was ignored.  Further, despite the direction, the prosecutor called oral evidence 

relating to the charge.   

22 Mr Chris Ryan SC, on behalf of the respondent, submitted that although the Court 

had directed that the matter should proceed ex parte, the charge was not heard and 

determined in accordance with clause 5 of Schedule 2, the jurisdiction was 

accordingly not properly exercised, and the matter should be remitted to the 

Magistrates’ Court to be re-heard.  Mr Hardy, on behalf of the appellant, opposed 

this course, and submitted that on the evidence placed before the magistrate, the 

informant had failed to prove the charge, and accordingly the appeal should be 

allowed and the charge dismissed.   

23 This Court on an appeal, after determining the same, has the power to remit the case 

for rehearing to the Magistrates’ Court.1  A factor which is relevant to the exercise of 

that power in the present matter is the effect in law of what the magistrate did.  The 

thrust of Mr Ryan’s submission was that the jurisdiction had not been exercised and 

accordingly, the proceeding was a nullity.  Before considering any such question, it is 

necessary to hear and determine the appeal before the Court.  At the outset, it is 

necessary to state a number of concessions made on behalf of the respondent.   

Concessions by Respondent 

24 Mr Ryan, on behalf of the respondent, conceded that the hearing conducted by the 

magistrate was not in accordance with the law.  He submitted that once the 

magistrate had granted leave to proceed ex parte, the proceeding should have been 

conducted pursuant to clause 5 of Schedule 2.  The Court did not properly exercise 

its jurisdiction.  Further, he conceded that on the evidence before the magistrate, the 

informant failed to prove the case in a number of respects.  He accepted that it was 

essential in proving the offence prescribed by s.49(1)(f) of the Act that the 

preliminary breath test was performed in accordance with the Act.  The authorities 

                                                 
1  See s.92(7) of the Court Act.   
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establish that an informant must prove that the preliminary breath test was 

conducted pursuant to s.53(1).  See Smith v Van Maanen;2 DPP v Webb;3 DPP v Foster;4 

and DPP Reference No. 2 of (2001).5 

25 I must say that I have difficulty with the proposition that it is an essential element of 

the proof of a breach of s.49(1)(f) that a preliminary breath test has been undergone.  

Section 49(1)(f) establishes that certain conduct is an offence.  It is a statutory offence.  

The elements which constitute the offence are established by the provision.  There is 

no common law rule that a prosecution must prove that the evidence was lawfully 

obtained.  Of course, it would be open to a defendant to raise such an issue.  Whether 

or not the evidence would be excluded would be a matter for the Court.  The mere 

fact that there are a number of provisions in the Act which deal with the right to 

demand a preliminary breath test, does not appear to me to be a basis for inferring 

that the Legislature intended that it was an essential element of proof of an offence 

under s.49(1)(f) that a preliminary breath test had been undertaken in accordance 

with the law.  However, it is clear that the authorities establish the proposition and 

they bind both this Court and the Magistrates’ Court.   

26 In this case, there was oral evidence that a preliminary breath test had been 

undertaken, and had established the presence of alcohol on the breath of the 

appellant.  In a recent decision in this Court, Hargrave J held that it was necessary to 

prove that the preliminary breath test was conducted on a prescribed device.6  

Mr Ryan did not seek to argue to the contrary.  He accepted that there was an 

omission in the oral evidence that the device was a prescribed one, and that this was 

fatal to the success of the prosecution.  In the circumstances, it is unnecessary for me 

to consider the question decided by Hargrave J that the informant must prove that 

the preliminary breath test was conducted on a prescribed device.   

27 The third concession made by Mr Ryan was that on the oral evidence before the 

                                                 
2  (1991) 14 MVR 365 at 371. 
3  [1993] 2 VR 403 at 407. 
4  [1999] 2 VR 643 at paras 34 and 35. 
5  (2001) 4 VR 55 at para 23. 
6  See Shabbir SiraJuddin v Glen Ziino [2005] VSC 418. 
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magistrate, the informant failed to prove that the person who operated the breath 

analysing instrument was authorised to do so by the Chief Commissioner of Police.  

Section 58(2) of the Act is an evidentiary provision which, if complied with, provides 

evidence of certain matters concerning the breath analysing instrument and its use.  

The production of the certificate containing the prescribed particulars produced by 

the instrument is conclusive proof of certain matters, unless the accused person gives 

notice in writing to the informant.  The appellant did so in the present matter.  But 

that is not the end of the certificate. It still has evidentiary value.  By reason of 

s.58(2D), a certificate remains admissible in evidence but if notice is given, “in that 

event, the certificate ceases to be conclusive proof of the facts and matters referred to 

in that sub-section.”  As stated, it appears the certificate was tendered in evidence.   

28 In Furze v Nixon,7 the Court of Appeal held8 that if the certificate is no longer 

conclusive proof, its contents provide evidence, but only as to the matters contained 

in the certificate.  In the present matter, the certificate did not state that the operator 

was authorised by the Chief Commissioner of Police.  Accordingly, on the evidence 

before the magistrate, there was no proof of the fact that the operator was authorised 

to operate the instrument.   

29 I also have difficulty with the reasoning in Furze v Nixon.9  The certificate is still 

admissible in evidence even though notice has been given.  Sections 58(2) and 58(2D) 

make it clear that it is evidence, but no longer conclusive evidence.  It is not only 

evidence of the facts and matters contained in it – see s.58(2)(a) – but on a plain 

reading of the two provisions, is evidence of the other matters set out in s.58(2).  The 

difference, however, is that it is not conclusive evidence, which means that it is open 

to a defendant to challenge the evidence.  The certificate is given pursuant to s.55(4) 

of the Act.  The certificate must contain prescribed particulars.  The prescribed 

particulars are set out in Regulation 203 of the Road Safety (General) Regulations 

1999.  The prescribed particulars do not include some of the matters set out in 

                                                 
7  (2000) 2 VR 503. 
8  at pp.511-512. 
9  at pp.551-512. 
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s.58(2)(b)-(f) (inclusive) of the Act.  Despite this, the certificate is conclusive proof of 

all those matters unless notice is given.  All that changes on a notice being given, is 

that the evidence is no longer conclusive.  However, it is still evidence.  It is then a 

matter for the defendant to contest any of the factual matters set out in s.58(2).  The 

reasoning in Furze v Nixon seems to me to be inconsistent with the intention of the 

Legislature.  However, Furze v Nixon is a decision which binds this Court and 

Mr Ryan did not seek to submit that the observations made by the Court of Appeal 

were obiter dicta or that the reasoning was incorrect.   

30 By reason of the concessions made, it was accepted on behalf of the respondent that 

the Court had not followed the proper procedure after a direction was given that the 

matter proceed ex parte, and further, that the oral evidence called was deficient and 

failed to prove the case against the appellant.   

31 As stated, it was Mr Ryan’s submission that the orders should be set aside and that 

the charge be remitted to the Magistrates’ Court so that the proper procedure should 

be followed and the jurisdiction exercised in accordance with the law.  I interpolate 

to observe that the respondent has not appealed the orders made in the Magistrates’ 

Court, nor has he sought judicial review.  In the circumstances, it was most unlikely 

that the respondent would have had a right to appeal or standing to bring judicial 

review.   

32 Mr Hardy countered Mr Ryan’s submission by submitting that the police should 

ensure that a summary prosecution is properly presented, that all evidence is placed 

before the Court, and that the charge be proven beyond reasonable doubt.  He 

submitted that the oral evidence was defective.   

33 The appellant has appealed the orders.  He has invoked the appellate jurisdiction of 

this Court.  The appeal must be heard and determined.   

Points of law and grounds of appeal 

34 The Notice of Appeal filed on 2 November 2005 identified three points of law.  The 

first point raised the question of whether the magistrate erred in law in convicting 
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the appellant given that notice had been given pursuant to s.58(2) of the Act, the 

operator of the breath analysing instrument had not been called as a witness, and no 

order was made pursuant to s.58(2C).  The point was that there was no evidence 

before the magistrate of the matters set out in s.58(2)(a) – (f) (inclusive) of the Act.   

35 The second point raised the question of whether the prosecution had failed to prove 

that the preliminary breath test had been conducted using a device prescribed under 

s.53 of the Act.  The third point raised was the question of whether the magistrate 

erred in law in convicting the appellant when “all of the evidence given by the 

informant was hearsay”.   

36 The Notice of Appeal, after stating the questions of law, then proceeded to state what 

are described as eight grounds of appeal.  Save for grounds 7 and 8, they do not 

constitute grounds of appeal.  In the circumstances, it is more convenient to deal 

with the points of law as to the grounds of appeal.  They raise the real issues.   

First point of law 

37 On the assumption that the only evidence before the Court was the oral evidence 

given before the magistrate, the ground has clearly been made out.  By reason of 

Furze v Nixon, the certificate produced by the breath analysing instrument did not 

contain certain matters that must be proven.  It was necessary to prove that the 

operator was authorised to do so by the Chief Commissioner of Police and that the 

instrument was one within the meaning of the Act.  This ground has been 

established.   

Second point of law 

38 On the basis that the decision of Hargrave J in Shabbir Sirajuddin v Glenn Ziino,10 is 

correct, there was no proof that the preliminary breath test had been conducted 

using a device prescribed under the Act.  This ground has also been established.   

Third point of law 

                                                 
10  [2005] VSC 418. 
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39 This point of law has not been made out.  The informant’s evidence was not all 

hearsay.   

Conclusion 

40 The appellant has established a number of grounds of appeal and is entitled to have 

the orders set aside.  Mr Ryan submitted that the magistrate, having directed that the 

matter should proceed ex parte pursuant to s.41(2) of the Court Act, did not exercise 

the jurisdiction of the Court as required by s.41(2)(b), namely, to proceed in 

accordance with Schedule 2.  There is no doubt that both the magistrate and the 

prosecutor misunderstood the procedure to follow where a direction is given that the 

charge be heard and determined ex parte.  But the effect of the mistake is not to 

make the proceeding null and void.  At most, it could be voidable, which means that 

on appeal or judicial review, the orders made could be set aside.  What took place 

did not constitute a want of jurisdiction.  The Magistrates’ Court clearly had the 

jurisdiction to hear and determine the charge.  It made a mistake in its procedure to 

hear and determine the matter, having directed that it be heard ex parte.  

Nevertheless, despite that direction, oral evidence was given.  The Court exercised 

its jurisdiction.  What it did may arguably be voidable, but is not null and void.  

Sections 37 and 41 of the Court Act, and Schedule 2, do not relate to the jurisdiction 

of the Magistrates’ Court but are provisions which provide for a certain procedure in 

relation to the exercise of the jurisdiction.  The Court exercised the jurisdiction and 

what occurred did not make the purported exercise of the jurisdiction void.  This is 

made clear by what Dixon J said in Parisienne Basket Shoes Pty Ltd v Whyte.11  His 

Honour said: 

“It is not true that because an information is in fact laid out of time, the 
Court of Petty Sessions is powerless to deal with it.  Whether or not an 
information was laid too late is a question committed to their decision; 
it is not a matter of jurisdiction.  In courts possessing the power, by 
judicial writ, to restrain inferior tribunals from an excess of 
jurisdiction, there has ever been a tendency to draw within the scope 
of the remedy provided by the writ complaints that the inferior court 
has proceeded with some gross disregard of the forms of law or the 
principles of justice.  But this tendency has been checked again and 

                                                 
11  (1937) 59 CLR 369 at 389. 
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again, and the clear distinction must be maintained between want of 
jurisdiction and the manner of its exercise. Where there is a disregard 
of or failure to observe the conditions, whether procedural or 
otherwise, which attend the exercise of jurisdiction or govern the 
determination to be made, the judgment or order may be set aside and 
avoided by proceedings by way of error, certiorari, or appeal.  But, if 
there be want of jurisdiction, then the matter is coram non judice.  It is 
as if there were no judge and the proceedings are as nothing.  They are 
void, not voidable.” 

(Emphasis added). 

41 In that case, the High Court was concerned with the prerogative writ jurisdiction of 

this Court.  The prerogative writ of certiorari was available to quash orders that were 

voidable.12  Dixon J made it clear that a voidable order may be set aside on appeal if 

there was an avenue of appeal.  In my opinion, his Honour’s observations are 

apposite to the effect of what occurred in the Magistrates’ Court when hearing and 

determining the charge against the appellant.  However, the respondent has not 

sought to appeal the orders made or to seek judicial review of them.   

42 At best, from the respondent’s position, the proceeding was arguably voidable only 

and since there is no proceeding in this Court to attack its validity, in my opinion 

this appeal should be determined in accordance with general principles.  The 

appellant has succeeded.  The orders convicting and penalising the appellant must 

be set aside.  The evidence before the Court did not establish beyond reasonable 

doubt all of the elements of proof that rested upon the respondent as informant.  

There is no basis for remitting the charge back to the Magistrates’ Court for re-

hearing.   

43 Subject to submissions by counsel, I propose to make the following orders: 

(i) That the appeal be allowed; 

(ii) That the orders made by the Magistrates’ Court at 
Broadmeadows on 3 October 2005, namely, that the appellant be 
convicted of a breach of s.49(1)(f) of the Road Safety Act 1986; that 
he be fined $550 with $36.80 statutory costs; that his licence be 
cancelled; and that he be disqualified from driving in the State of 
Victoria for a period of ten months, be set aside; 

                                                 
12  Ibid at p.392. 



 

 19 T0228 
 

 

(iii) That the charge be dismissed; 

(iv) That the respondent pay the appellant’s costs of the appeal, 
including any reserved costs. 

--- 
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