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Responsible Government and the Divisibility of the Crown 
 

By Anne Twomey∗ 
 

Introduction 
 
It has long been recognised by courts that the Crown is divisible.  The criteria by which 
that divisibility is exercised and a separate Crown is recognised are different depending 
upon what is meant by the term ‘Crown’.  If one is referring to the question of whether 
there is a separate government for a particular territory, then the criteria by which this is 
identified will include matters such as the degree of self-government, the establishment 
of the institutions of government such as a legislature and executive, whether local 
Ministers are responsible for executive action in relation to local matters and whether 
there is a local treasury and financial system.1  Divisibility of the Crown in this context 
was well recognised in the nineteenth and early twentieth centuries, both for self-
governing colonies and for the constituent units of colonial federations.2  However, at 
that time the Crown remained ‘one and indivisible’3 in its Imperial sense concerning the 
relationship between the monarch and his or her realms and territories.   
 
The system of responsible government in a constitutional monarchy requires that the 
monarch act on the advice of Ministers who are responsible to the people through the 
Parliament for that advice.4  In the nineteenth and early twentieth centuries, when the 
monarch fulfilled constitutional responsibilities with regard to the colonies and self-
governing Dominions, she or he acted under the one Crown on the advice of United 
Kingdom Ministers.  The Crown, in this sense, became divisible in 19265 with the 
recognition that the monarch was to be advised by the responsible Ministers of self-
governing Dominions with respect to matters concerning those Dominions.  As discussed 
below, the criterion for recognising the divisibility of the Crown in this sense is not the 
existence of a separate government, but rather the source of responsibility for advice to 
the monarch with respect to matters concerning the relevant territory. 
 

                                                 
∗ Associate Professor of Law, University of Sydney.  This is an updated version of an article published in 
(2008) Public Law 742.  It has been updated to make reference to R (on the application of Bancoult) v 
Secretary of State for Foreign and Commonwealth Affairs [2008] UKHL 61. 
1 Attorney-General v Great Southern and Western Railway Company of Ireland [1925] A.C. 754, 779; In re 
Silver Brothers Ltd [1932] A.C. 514, 524; J. M. Finnis, ‘Commonwealth’, in Lord Mackay of Clashfern 
(ed.), Halsbury’s Laws of England (Lexis Nexis UK, 4th ed., 2003 reissue), Vol. 6. para. 716. 
2 Attorney-General of British Columbia v Attorney-General of Canada (1889) 14 A.C. 295; Liquidators of 
the Maritime Bank v Receiver General of New Brunswick [1892] A.C. 437; Municipal Council of Sydney v 
Commonwealth (1904) 1 C.L.R. 204, 231; Commonwealth v New South Wales (1906) 3 C.L.R. 807, 813-4; 
R v Sutton (1908) 5 C.L.R. 789, 796. 
3 R v Bank of Nova Scotia (1885) 11 S.C.R. 1, 19 (Strong J); R v Secretary of State for Foreign and 
Commonwealth Affairs, ex p Indian Association of Alberta [1982] 1 Q.B. 892, 911 (Lord Denning MR). 
4 R v Secretary of State for Foreign and Commonwealth Affairs, ex p Indian Association of Alberta [1982] 
1 Q.B. 892, 928, 935-6 (May LJ). 
5 R v Secretary of State for Foreign and Commonwealth Affairs, ex p Indian Association of Alberta [1982] 
1 Q.B. 892, 916 (Lord Denning MR). 
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It is this crucial distinction that the House of Lords has failed to recognise in the case of R 
(on the application of Quark Fishing Ltd) v Secretary of State for Foreign and 
Commonwealth Affairs (hereafter the Quark Fishing case).6  In that case, the House of 
Lords held that the Secretary of State for Foreign and Commonwealth Affairs could not 
be called to account under the Human Rights Act 1998 (UK) for a direction he had issued 
because he was merely the ‘mouthpiece’ or ‘vehicle’ for the Queen of South Georgia and 
the South Sandwich Islands and therefore not acting as a Minister of the Crown of the 
United Kingdom.7  In effect their Lordships conflated the concept of the Crown as a 
separate government with the concept of the Crown that governs the constitutional 
relationship between the monarch and her realms and territories, leading to an anomalous 
result that undermines the fundamental principles of responsible government and has 
potentially serious consequences for other British Overseas Territories and the 
constitutional integrity of the United Kingdom itself. 
 
The first part of this article considers the speeches of their Lordships in the Quark 
Fishing case and the factors they used to identify the capacity in which the Queen acts 
with respect to South Georgia and the South Sandwich Islands.  The article then 
addresses the different meanings of the term ‘the Crown’ and contends that the root of the 
problem with the Quark Fishing case is that it does not adequately identify the relevant 
meaning of ‘the Crown’ and isolate it from its other meanings, leading to confusion and 
an incorrect result.   
 
The third part of the article uses the example of the status of the Crown in Australia to 
show how the Foreign and Commonwealth Office and Buckingham Palace developed 
and applied the theory of the divisibility of the Crown in the 1970s and 1980s.  This 
theory, based upon constitutional history and principle, leads to the opposite conclusion 
to that argued by the Foreign and Commonwealth Office in the Quark Fishing case.  The 
fourth part draws upon this example to show why the reasoning of the majority in the 
Quark Fishing case is misconceived.  The final part of the article points to the potential 
ramifications of the case, particularly with respect to Scotland.   
 
Judgments in the Quark Fishing case 
 
South Georgia is a ‘British Overseas Territory’ near the Antarctic.  It has no permanent 
population but hosts a small group of visiting scientists.  It has no elected representatives.  
It is governed by a ‘Commissioner’, a British civil servant who is also the Governor of 
the Falkland Islands, where he or she lives.  The Commissioner’s powers are conferred 
by a 1985 Order in Council, the South Georgia and South Sandwich Islands Order 1985 
(the ‘1985 Order’), which is the Constitution of South Georgia.  Section 5(1) of the 1985 
Order requires the Commissioner to act ‘according to such instructions, if any, as Her 
Majesty may from time to time see fit to give him through a Secretary of State’.   
 

                                                 
6 [2006] 1 A.C. 529. 
7 [2006] 1 A.C. 529, [19] (Lord Bingham); [64] (Lord Hoffman); and [79] (Lord Hope).  Lord Nicholls and 
Baroness Hale found it unnecessary to decide the point. 
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The Quark Fishing Ltd case was brought by Quark Fishing Ltd, a Falkland Islands 
company.  It had held valuable licences to fish for Patagonian toothfish8 near South 
Georgia and the South Sandwich Islands (hereafter ‘South Georgia’ or ‘SGSSI’) from 
1997-2000.  It was denied such a licence in 2001 after the Secretary of State for Foreign 
and Commonwealth Affairs instructed the Commissioner of South Georgia to direct the 
Director of Fisheries to allocate fishing licences in a particular manner.  Quark Fishing 
Ltd challenged the lawfulness of the instruction and succeeded.  It sought damages under 
ss 6 and 7 of the Human Rights Act.  The Act only applied to ‘public authorities’9 under 
the Crown in right of the United Kingdom, not the Crown in right of South Georgia.  The 
question was raised ‘whether the Secretary of State, when giving his unlawful instruction, 
was acting for Her Majesty the Queen in right of the United Kingdom (as Quark 
argue[d]) or in right of SGSSI (as the Secretary of State [argued])’.10   
 
Collins J, in the High Court, held that the instruction was issued by the Secretary of State 
on behalf of the Queen of South Georgia.11  In contrast, the Court of Appeal held that it 
was issued on behalf of the Queen of the United Kingdom.12  Pill LJ (with whom Thomas 
LJ and Jacob LJ agreed), accepted the divisibility of the Crown and that governmental 
actions in other territories may be treated as the actions of those territories regardless of 
whether they are independent, self-governing or dependencies.  However, he did not 
think that this proposition excluded the need to analyse the capacity in which particular 
powers are exercised.13  He concluded that in this case the Secretary of State was acting 
on behalf of the United Kingdom Government: 
 

The Secretary of State identified in Section 5(1) [of the 1985 Order] and 
elsewhere in the Order is clearly Her Majesty’s Secretary of State in the United 
Kingdom.  An instruction of Her Majesty through a United Kingdom Secretary of 
State would, on the face of it, be expected to be an instruction of Her Majesty as 
Queen of the United Kingdom.  The Order appears to me to indicate in several 
sections an exercise of United Kingdom powers with respect to the governance of 
South Georgia.  That is not surprising given the small size, population and 
resources (apart from fishing) of South Georgia and its dependence on the United 
Kingdom.  The reservation of powers in Section 15 is in my view intended to be a 
reservation of powers to the government of the United Kingdom.  The reference 
to Her Majesty in Section 5(2) is a reference to Her Majesty in her United 
Kingdom capacity because, in relation to her forces in the South Atlantic, it would 
not be realistic to treat her position as that of Queen of South Georgia.14 

 
Pill LJ considered that it would be an ‘abject surrender of substance to form to treat the 
instruction given by the Secretary of State on behalf of Her Majesty as one given in right 
                                                 
8 The potential gross take under such a licence was in the order of £2.5 million. 
9 The Secretary of State is a ‘public authority’ under s 6 of the Human Rights Act, as he or she exercises 
functions of a public nature. 
10 [2006] 1 A.C. 529, [1] (Lord Bingham). 
11 [2003] EWHC 1743 (Admin), [29] and [34].  
12 [2005] Q.B. 93, [49]–[50] (Pill LJ). 
13 [2005] Q.B. 93, [45] and [46]. 
14 ibid., at [49]. 
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of South Georgia.’15  He therefore held that the instruction by the Secretary of State was 
given in right of the United Kingdom.  However, he held on different grounds that there 
was no breach capable of founding a claim under the Human Rights Act. 
 
On appeal to the House of Lords, Lord Bingham of Cornhill undertook the most 
comprehensive discussion of this point.  He acknowledged the divisibility of the Crown 
and considered that the Secretary of State exercises executive power on behalf of the 
Crown, from which his authority derives, in whatever capacity is relevant to that exercise 
of executive power.16  His Lordship used the term ‘capacity’ here to describe each 
separate manifestation of the divisible Crown, such as the Crown of Barbados or the 
Crown of New Zealand.  He identified the relevant capacity of the Crown by identifying 
the ‘system of government within which the particular exercise of executive power takes 
place’.17  In this case, the executive power was exercised pursuant to the 1985 Order 
containing the Constitution of South Georgia.  Lord Bingham also observed that in 
instructing the Commissioner, the Secretary of State does so ‘in constitutional theory’ as 
the ‘mouthpiece or medium’ of the Queen.  He considered that the Secretary of State was 
‘passing on her instructions as Queen of SGSSI, not acting as Secretary of State for 
Foreign and Commonwealth Affairs of the United Kingdom.’18  He stressed that the 
Secretary of State had no power himself under the 1985 Order.  Rather the power was 
vested in the Queen, ‘who in this context is (and is only) the Queen of SGSSI.’19  
  
Lord Nicholls of Birkenhead chose not to address the question of the status of the 
Secretary of State’s instruction at all, as he considered that the case could be decided on a 
different point.20 
 
Lord Hoffmann dealt with the point relatively briefly.  He concluded that one must look 
to see whether the relevant statutory powers were exercised under the law of the United 
Kingdom or another law.  He concluded that the Secretary of State’s powers derived in 
this case from the 1985 Order, which was the Constitution of South Georgia and not part 
of the law of the United Kingdom.21  Accordingly, the Human Rights Act did not apply 
to his exercise of power.   

                                                

 
Lord Hope of Craighead noted that from 1985 South Georgia ceased to be a dependency 
of the Falkland Islands and ‘now has its own government’.22  Like Lord Bingham, Lord 

 
15 ibid., at [50]. 
16 [2006] 1 A.C. 529 at [9]. 
17 ibid., at [10]. 
18 ibid. 
19 ibid., at [12], [19]. 
20 ibid., at [45]. 
21 ibid., at [64].  Note, however, that Lord Hoffmann has since reconsidered this view:  R (on the 
application of Bancoult) v Secretary of State for Foreign and Commonwealth Affairs [2008] UKHL 61, at 
[48]. 
22 ibid., at [72]. 
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Hope also stressed that independence was not required for a government to be regarded 
as separate from the United Kingdom.23   
 
Lord Hope stated that the reference to Her Majesty in the first part of s 5 of the 1985 
Order which permits Her Majesty to assign powers to the Commissioner ‘is plainly a 
reference to Her Majesty as Head of State and Queen of SGSSI’.24  The dispute in the 
case was about a second reference to Her Majesty in that section, which concerns the 
obligation imposed on the Commissioner to act ‘according to such instructions, if any, as 
Her Majesty may from time to time see fit to give him through a Secretary of State.’  
Lord Hope thought that the Court of Appeal placed too much weight on the references in 
s 5 to the Secretary of State and too little weight on the references to Her Majesty.25  He 
considered that as the document in question was the Constitution of SGSSI, the 
references to Her Majesty must be to her role as Queen of SGSSI and the phrase should 
not be altered just because her instructions are given through a Secretary of State.  Lord 
Hope then added:  ‘These references [to the Secretary of State] reflect the constitutional 
reality that the government of SGSSI is subordinate to that of the United Kingdom.’  He 
concluded that ‘although the government of SGSSI is a subordinate government, it is 
never the less the government of the territory’.26   
 
Lord Hope saw the Secretary of State as ‘providing the vehicle’ by which instructions are 
given and other acts done by Her Majesty as [the] head of state [of SGSSI].’27  Like Lord 
Hoffmann, he concluded that the ‘machinery’ being used was the SGSSI Constitution, so 
that the instruction was given by the Queen as head of state of SGSSI.28 
 
Baroness Hale of Richmond was the only member of the House of Lords who focussed 
on the ‘air of complete unreality’ about the case.  She noted that it was a British career 
diplomat, who as Governor of the Falkland Islands and Commissioner of South Georgia, 
acted upon instructions from the Foreign and Commonwealth Office in London not to 
grant a fishing licence.  She also pointed out that there were no permanent inhabitants on 
South Georgia and that there would be no need for a government were it not for the 
valuable fishing rights around the islands.29   
 
Baroness Hale noted that the Secretary of State advises Her Majesty on the exercise of 
her powers in relation to South Georgia and that to the ‘extent that he is in any way 
democratically accountable for the instructions which he advises Her Majesty to give to 
the commissioner, it is to the Parliament of the United Kingdom.’30  She therefore agreed 
with the Court of Appeal that to maintain that the Queen was acting as Queen of South 

                                                 
23 ibid., referring to the judgment of Kerr LJ in R v Secretary of State for Foreign and Commonwealth 
Affairs, ex p Indian Association of Alberta [1982] 1 Q.B. 892 at 927. 
24 [2006] 1 A.C. 529 at [73]. 
25 ibid., at [75]. 
26 ibid., at [76]. 
27 ibid. 
28 ibid., at [79]. 
29 ibid., at [94]. 
30 ibid., at [94]. 
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Georgia rather than Queen of the United Kingdom looked like the ‘abject surrender of 
substance to form’.31  
 
Baroness Hale recognised the divisibility of the Crown arising out of the grant of 
independence to British colonies, but suggested that the ‘distinction may have less 
validity in the case of territories which are in reality governed by and from the United 
Kingdom.’32  However, Baroness Hale did not determine the point, preferring instead to 
decide the case on another basis. 
 
The different meanings of the Crown 
 
The root of the difficulty in analysing the divisibility of the Crown is the different 
meanings of the term ‘the Crown’.  The use of the term ‘Crown’ has been described as 
‘slippery’,33 bordering on the incoherent,34 deeply ambiguous and deeply troubling,35 and 
giving rise to a mass of fiction and subterfuge.36  Claims of heresy have often been made 
regarding attempts to give meaning to ‘the Crown’.37 
 
Maitland has described the term ‘the Crown’ as ‘a convenient cover for ignorance:  it 
saves us from asking difficult questions...’38  The problem is that ‘the Crown’ is used to 
encompass a range of distinct meanings.  It has the advantage of then avoiding the need 
to distinguish which particular meaning is applicable – so difficult questions need not be 
asked or answered.  It has the disadvantage of making a single definition impossible to 
devise and leading to arguments at cross-purposes when people are seeking to define 
different concepts or bodies by the one term.  Accordingly, in the United Kingdom one 
finds an ongoing dispute as to whether the Crown has legal personality, is a corporation 
sole or a corporation aggregate,39 means the ‘Government’40 or the ‘Queen’,41 and 
whether it includes Ministers and public servants or not.42   
 
The term ‘the Crown’ does not have one meaning, but rather several.  In the past, this has 
been difficult to recognise in the United Kingdom because the different meanings of the 

                                                 
31 ibid., at [95]. 
32 ibid. 
33 R. Brazier, ‘Constitutional Reform and the Crown’ in M. Sunkin and S. Payne, eds, The Nature of the 
Crown (Oxford University Press, 1999), p.337. 
34 M. Loughlin, ‘The State, the Crown and the Law’, in Sunkin and Payne, above n.33, p.37. 
35 N. Seddon, ‘The Crown’ (2000) 28 Federal Law Review 245, at 246. 
36 P. Cobbett, ‘“The Crown” as Representing “the State”’ (1904) 1 Commonwealth Law Rev 145, at 152. 
37 Minister for Works for Western Australia v Gulson (1944) 69 CLR 338, 357 (Rich J) referring to the 
‘ghost of the heresy of Crown schizophrenia’; W. E. Cuppaidge, ‘The Divisibility of the Crown’ (1954) 27 
ALJ 594 at 600; Sir W. Wade, ‘The Crown, Ministers and Officials:  Legal Status and Liability’ in Sunkin 
and Payne, above n.33, p.27. 
38 F. W. Maitland, The Constitutional History of England, (Cambridge University Press, 1965), p.418. 
39 F. W. Maitland, ‘The Crown as Corporation’ (1901) 17 L.Q.R. 131, at 140; and Town Investments Ltd v 
Department of the Environment [1978] A.C. 359, 400 (Lord Simon of Glaisdale). 
40 Town Investments, above n.39, 380-1 (Lord Diplock). 
41 Wade, above n.37, p.24. 
42 M v Home Office [1994] 1 A.C. 377, 395 (Lord Templeman). 
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Crown blur into one monolithic concept.43  In Australia, however, where sovereignty is 
shared in a federation which is independent from the United Kingdom, the different 
meanings of ‘the Crown’ are more easily identified and analysed, as they have been 
competing and conflicting with each other for more than a century. 
 
The High Court of Australia made an attempt to distinguish the different meanings of ‘the 
Crown’ in the case of Sue v Hill.44  It identified the following different senses in which 
the term ‘Crown’ is commonly used:45 
 

1. the Sovereign’s regalia;46 
2. the body politic; 
3. the international personality of a body politic; 
4. the ‘government’ or ‘executive’; and 
5. the office of the Sovereign and the capacity in which the Sovereign acts. 

 
In Australia, each of the Commonwealth47 and the six States is a separate body politic.48  
Joseph has argued that in this federal context the Crown is subdivisible.49  The 
Commonwealth legislation granting self-government to the Northern Territory and the 
Australian Capital Territory also declares that each territory is ‘established as a body 
politic under the Crown’.50  This suggests that there are at least nine Crowns in Australia 
in the sense of bodies politic.   
 
Within each body politic, there is an executive government.  It too, is known as ‘the 
Crown’, but it is a mere component of the body politic.51  The executive government 
must be distinguished from the legislature,52 the judiciary and the people of the body 
politic.  Territories that have a greater degree of dependency may not themselves amount 
to a body politic, but may still have an executive government that takes on the attributes 
of a body politic.  An Australian example is Norfolk Island, which is not itself a body 

                                                 
43 Devolution, however, might require a clearer conception of the different meanings of the Crown, at least 
with respect to Scotland.  See the discussion below. 
44 (1999) 199 C.L.R. 462.  See also the different meanings of Crown identified in:  W. Harrison Moore, 
‘The Crown as Corporation’, (1904) 80 L.Q.R. 351. 
45 (1999) 199 C.L.R. 462, [83]-[88] (Gleeson CJ, Gummow and Hayne JJ). 
46 See also the comment by Maitland that the Crown is really a ‘chattel now lying in the Tower’:  Maitland, 
above n.39, at 139.   
47 In this paper the term ‘Commonwealth’ (except when referring to the Foreign and Commonwealth 
Office), refers to the national level of government in the Commonwealth of Australia – not the 
‘Commonwealth of Nations’. 
48 See Commonwealth v New South Wales (1906) 3 C.L.R. 807, 813 (Griffith CJ).  See also:  Cobbett, 
above n.36, at 149-50; and B. M. Selway, ‘The Constitutional Role of the Queen of Australia’ (2003) 32 
Common Law World Review 248, at 261.   
49 P. A. Joseph, ‘The Crown as a legal concept’ (1993) N.Z.L.J. 126, at 129. 
50 Northern Territory (Self-Government) Act 1978 (Cth), s. 5; and Australian Capital Territory (Self-
Government) Act 1988 (Cth), s. 7.   
51 Australian Competition and Consumer Commission v Baxter Healthcare Pty Ltd (2007) 237 A.L.R. 512, 
[99] (Kirby J). 
52 Hogg has observed that while the executive may be described as ‘the Crown’, the legislature can not be 
so described:  P. W. Hogg, Liability of the Crown (Law Book Co, 2nd ed., 1989), p. 9.  Cf the use of the 
term ‘Crown-in-Parliament’ in Loughlin, above n.34, p.49. 
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politic, but which has an executive government, ‘the Administration’, which is given the 
status of a body politic with perpetual succession.53  
 
Thirdly, there is the independent sovereign nation of the Commonwealth of Australia, 
which has international personality and can act on the world stage.  It is comprised of the 
bodies politic of the Commonwealth and the States.  It is a single Crown, in this sense, 
under the rule of a body of law that is derived from different sources.54   
 
Finally, there is the relationship between the bodies politic and the Queen.  Neither the 
Northern Territory, the Australian Capital Territory nor Norfolk Island has a ‘Crown’ in 
this sense, because they have no vice-regal representative appointed directly by the 
Queen55 and their Ministers cannot advise the Queen with respect to any matter.  
Whether the States have separate Crowns or fall under one federal Crown remains a 
matter of contention.56  However, it is clear in Australia, that the number of Crowns, in 
the sense of executive governments, may be different from the number of Crowns, in the 
sense of bodies politic, which in turn may be different from the number of Crowns the 
monarch might bear with respect to Australia.  It is only in relation to this final meaning 
of Crown, however, that the question arises as to the capacity in which the Queen is 
acting when performing a function with respect to a territory.  This was the question that 
arose in the Quark Fishing case.   

                                                

 
In Canada too, distinctions between the different meanings of Crown arise.  On the one 
hand each of the Canadian Provinces is recognised as having a separate government, and 
in that context, its own Crown.57  Territories, however, still fall under the Crown of 
Canada and are not given the same status as the Provinces.58  Lord Bingham noted in the 
Quark Fishing case59 that in R in Right of Alberta v Canadian Transport Commission60 
the Canadian Supreme Court equated the government of Alberta with the Crown in right 
of Alberta.  While this is true, the Canadian Supreme Court also recognised, in the same 
case, that when it came to the Queen’s relationship with Canada, there was only one 
Queen and Crown with respect to Canada.61  It regarded Her Majesty’s Canadian royal 

 
53 Norfolk Island Act 1979 (Cth), s. 5.  Cf the status of the ‘Scottish Parliamentary Corporate Body’, which 
only extends to the legislature:  Scotland Act 1998 (UK), s. 21. 
54 Bradken Consolidated Ltd v BHP Co Ltd (1979) 145 C.L.R. 107, 135-6 
55 The Northern Territory and Norfolk Island have Administrators appointed by the Governor-General, but 
the Australian Capital Territory has no separate vice-regal representative. 
56 See the more detailed analysis of this question in A. Twomey, The Chameleon Crown – The Queen and 
Her Australian Governors (Sydney, Federation Press, 2006), Ch. 21. 
57 Liquidators of the Maritime Bank v Receiver General of New Brunswick [1892] A.C. 437; Montreal 
Trust Co v The King [1924] 1 D.L.R. 1030, 1032 (Macdonald CJA); Re Silver Brothers Ltd [1932] A.C. 
514, 523-4 (Viscount Dunedin); Mellenger v New Brunswick Development Corporation [1971] 1 W.L.R. 
604, 608 (Lord Denning MR) 611 (Salmon LJ); J R Théberge Ltd v R [1970] Ex C. R. 649; and Bell v 
Canada (2001) 204 D.L.R. (4th) 486, [39]-[48]. 
58 Northwest Territories v Public Service Alliance of Canada (1999) 183 D.L.R. (4th) 175, [32] (Dubé J). 
59 [2006] 1 A.C. 529 at [13]. 
60 (1977) 75 D.L.R. (3d) 257. 
61 R in Right of Alberta v Canadian Transport Commission (1977) 75 D.L.R. (3d) 257, per Laskin CJC at 
264.  See also: Mitchell v Peguis Indian Band [1990] 2 S.C.R. 85, per Dickson CJ at [23]; Sylvain v 
Canada (2004) 262 F.T.R. 303 per Blais J at [17]; Re Silver Brothers Ltd [1932] A.C. 514; and P W 
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style and title as ‘an indivisible title’ and general references to the Crown in legislation as 
referring to ‘the Crown indivisible’.62   
 
The major difference between Canada and Australia is that the Canadian Provinces did 
not maintain a direct relationship with the Imperial Crown.  The Lieutenant-Governors of 
the Provinces were appointed by the Governor-General, not the monarch, and matters of 
provincial reservation and disallowance were always dealt with by the Governor-General 
rather than the monarch.  Provincial Ministers have no right or power to advise the Queen 
with respect to provincial matters, so there is no question of there being separate 
provincial Crowns in the context of the Queen’s relationship with Canada.63  As only 
responsible Canadian Ministers may advise the Queen on Canadian matters, there is in 
this context only one Canadian Crown. 
 
In the United Kingdom, in contrast, the Government, the body politic, the sovereign 
nation, and the role of the Queen have in the past formed one notion of the Crown, 
leading to the difficulties in defining the concept.  These problems become manifest 
when British courts are dealing with matters concerning different realms of the Crown, be 
they independent nations or dependencies.  In recognising the divisibility of the Crown in 
relation to such territories, one must draw a distinction between the different meanings of 
the Crown.  If the issue in question is the capacity in which the Queen has acted with 
regard to a territory, one must look to her responsible advisers and the source of their 
responsibility (i.e. the legislature and people to which they are responsible), rather than 
the quite separate issue of whether a territory has its own separate government.   
 
This distinction was not recognised by the majority in the Quark Fishing case.  This can 
be seen by their Lordships’ use of authority.  Cases such as R v Secretary of State for 
Home Department, ex parte Bhurosah64 and Tito v Waddell (No 2),65 upon which Lord 
Bingham relied,66 dealt with the question of whether there were separate governments, 
not whether the Queen acted in a different capacity with respect to the territory in 
question.  It is fallacious to argue that Crown means government and that accordingly 
when ascertaining the capacity in which Her Majesty exercises powers with respect to a 
territory, one need only identify whether or not it has a government.  One might just as 
well argue that Crown means an old British coin equal to five shillings and that 
accordingly, at the coronation of a monarch, such a coin must be placed on his or her 
head. 
 

                                                                                                                                                 
Noonan, The Crown and Constitutional Law in Canada, (Calgary, Sripnoon Publications, 1998), pp. 28-9 
and 99-101. 
62 (1977) 75 D.L.R. (3d) 257, 264 (Laskin CJC). 
63 D. E. Smith, The Invisible Crown:  The First Principle of Canadian Government (University of Toronto 
Press, 1995) p.55, referring to the view of Eugene Forsey. 
64 [1968] 1 Q.B. 266. 
65 [1977] 1 Ch. 106. 
66 [2006] 1 A.C. 529 at [9] and [14]. 
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The divisibility of the Imperial Crown 
 
As the divisibility of the Imperial Crown was the consequence of changes in practice, 
rather than law, the only way to establish the criteria for the creation of separate Crowns 
is to examine that practice and the expressed intentions of the actors involved.  This 
requires a close examination of internal government files because public appearances 
frequently did not reflect the reality of how the relationships between the monarch, her 
realms and territories and the United Kingdom Government operated in practice.67 
 
The example that throws up the clearest distinctions is the status of the Crown in 
Australia.  This is because it is a federation in which, unlike Canada, India or South 
Africa, the sub-national units maintained an independent relationship with the monarch 
through the United Kingdom Government and now advise the monarch directly.  The 
only other comparable example within the Commonwealth of Nations was Nigeria, in 
which between 1960 and 1963 the regions were given the power to advise the Queen on 
the appointment of vice-regal regional representatives.68  Due to the short period in 
which this arrangement operated before it became a republic, there does not exist the 
same evidence of practice and constitutional analysis as has arisen with respect to 

ustralia. 

 
vel and was appropriately given by Ministers responsible to the Canadian Parliament.   

                                                

A
 
The effect of the Imperial Conference of 192669 was that Governors-General of the self-
governing Dominions ceased to be officers of the British Crown and the monarch was 
advised with respect to his or her constitutional functions in relation to a Dominion (such 
as the assent to reserved bills, the disallowance of laws and vice-regal appointments) by 
the responsible Ministers of that Dominions.70  This change had no effect upon the 
federal arrangements in Canada, because powers with respect to the reservation of 
provincial bills, the disallowance of provincial laws and the appointment of the 
Lieutenant-Governor of a Province were held and exercised by the Canadian Governor-
General, not the monarch.  Thus the change in 1926 only affected advice to the monarch 
about the exercise of constitutional powers with respect to Canadian matters at a national
le
 
The position was different with respect to Australia.  The Constitutions of the Australian 
States, British legislation and letters patent retained for the monarch powers with respect 
to reservation, disallowance and vice-regal appointments in the Australian States.  To 

 
67 The following analysis is based upon original government documents to which access was kindly granted 
by the United Kingdom Government and Australian State governments, supplemented by other archival 
material. 
68 See copies of the correspondence about the constitutional difficulties of this arrangement in:  United 
Kingdom Government File (‘UKG’) FPA 012/1/84 Prt A. 
69 The Report of the Imperial Conference of 1926 upon Inter-Imperial Relations, 18 November 1926, Cmd 
2768. 
70 Note the initial uncertainty of the effect of the 1926 Imperial Conference:  G. Winterton, ‘The Evolution 
of a Separate Australian Crown’ (1993) 19 Monash Law Review 1, at 13-16; H. V. Evatt, The King and His 
Dominion Governors, (Oxford University Press, 1936), pp.195-7; A. B. Keith, The Sovereignty of the 
British Dominions (London, Macmillan & Co Ltd, 1929), p.220; and E. Jenks, ‘The Imperial Conference 
and the Constitution’ (1927) 3 Cambridge Law Journal 13, at 21. 
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exercise these powers on the advice of Ministers responsible to the Commonwealth 
Parliament or to delegate these powers to the Governor-General would have altered the 
federal balance within Australia.  Equally, allowing State Ministers to advise the monarch 
directly on State matters would also affect the federal balance by putting the States on an 
equal constitutional footing with the Commonwealth.  The British Government therefore 
chose to make no change with respect to the status of the Australian States.71  They 
remained colonial dependencies of the British Crown, even though they were constituent 
parts of an independent sovereign nation.  For 60 years the Crown remained bifurcated 
with respect to Australia.  The King or Queen acted upon the advice of Commonwealth 
Ministers with respect to Commonwealth matters under the Crown of Australia, while 
acting in relation to Australian State matters upon the advice of British Ministers under 

e Crown of the United Kingdom. 

is view was not held by Her Majesty’s responsible Ministers for the 
nited Kingdom.  

at least initially, it was for the British Government to advise 
er on her responsibilities. 

                                                

th
 
This arrangement, anomalous as it was,72 continued unchallenged for decades.  As 
Australia began to exercise its sovereign powers, an understanding took root in Australia 
that British Ministers were merely the formal ‘channel of communication’ for State 
advice to the monarch,73 and that it would be a breach of convention if British Ministers 
were to take into account matters of British political interest in advising the monarch on 
State matters.74  Th
U
 
The distinction between Crowns only became clear when tested in the 1970s.  In 1972, in 
a dispute between the Commonwealth and the States over the ownership of the seabed 
adjacent to the States, Queensland and Tasmania petitioned the Queen to refer the matter 
to the Judicial Committee of the Privy Council for an advisory opinion.  The States 
claimed that they were petitioning her in her capacity as Queen of Queensland and 
Tasmania.  The Commonwealth Government claimed that as it was an Australian matter, 
Her Majesty could only act upon the advice of Commonwealth Ministers as Queen of 
Australia.  The Queen referred the issue to her British Ministers for advice on 7 June 
1973, taking the view that, 
h

 
71 UK, Hansard, HC, col 1037, (16 December 1930); and Memorandum by the Dominions Secretary, ‘The 
Constitutional Position of New South Wales’, United Kingdom Cabinet Paper July 1931 CP 177 (31). 
72 In 1968 the Commonwealth Governor-General complained to the British Government of the anomaly of 
the use of Her Majesty’s British Royal Style and Title in making State appointments, but the British 
Government preferred to ‘let sleeping anomalies lie’.  UK Public Records Office (‘PRO’): FCO 57/321. 
73 See, e.g., J. Fajgenbaum and P. Hanks, Australian Constitutional Law, (Melbourne, Butterworths, 1972) 
pp.19-20; R. D. Lumb, The Constitutions of the Australian States, (Brisbane, University of Qld Press, 4th 
ed., 1977) pp.70-2; C. Saunders and E. Smith, ‘Conventions Associated with the Commonwealth 
Constitution’, Report of Standing Committee D to the Executive Committee of the Australian Constitutional 
Convention, (Melbourne, Government Printer, 1974) Vol. II, Appendix G, para. 2.6.1; and Sir W. 
Campbell, ‘The Role of a State Governor’, 1988 Endowed Lecture of the Royal Australian Institute of 
Public Administration Queensland Division, 22 March 1988, p.2. 
74 ‘Memorandum Presented to Her Majesty’s Parliamentary Under-Secretary of State for Foreign and 
Commonwealth Affairs by the Premiers of Western Australia and Queensland on the Occasion of their 
Visit to London in January 1975’, para. 5(b); J. M. Finnis, ‘The Responsibilities of the United Kingdom 
Parliament and Government under the Australian Constitution’ (1983) 9 Adelaide Law Review 96, at 102; 
and M. Stokes, ‘Are there Separate Crowns?’ (1998) 20 Sydney Law Review 127, at 133, fn. 27. 
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This was the first time that the British Government had squarely faced the issue of the 
operation of a divisible Crown within a federation.  It took advice not only from the Law 
Officers of the Crown, including the Attorney-General75 and the Lord Chancellor,76 but 
lso academics, such as Professor de Smith.77   

nwealth claimed ownership of the seabed and 
erefore had an interest in the matter.78 

wealth Ministers had the exclusive right to advise Her Majesty about State 
atters. 

, cabled back 
 Australia his new understanding of the role of the Crown in State affairs: 

 

                                                

a
 
The British Government, through the Defence and Overseas Policy Committee of the 
British Cabinet, accepted legal advice that Her Majesty was not Queen of Queensland or 
Queen of Tasmania as the Ministers of these States did not have the right to advise Her 
Majesty.  It also accepted that the Australian States remained dependencies of the British 
Crown and that accordingly, British Ministers were responsible for advising the Queen 
on Australian State matters.  It accepted that British Ministers were responsible for that 
advice to Parliament at Westminster, and that it was accordingly appropriate that British 
political interests be taken into account when giving that advice.  It did not accept the 
argument that British Ministers were merely ‘channels of communication’ between the 
States and the Queen, or that in advising Her Majesty on State matters, British Ministers 
could only take into account the interests of the States.  Finally, the Cabinet Committee 
accepted that the Commonwealth Prime Minister could also advise the Queen on the 
subject of the petitions, as the Commo
th
 
The British Foreign Secretary and the Commonwealth Prime Minister, Gough Whitlam, 
both advised Her Majesty in January 1974 not to refer the petitions to the Privy Council.  
In accepting the advice of Ministers from both Governments,79 the Queen accepted that 
British Ministers had a continuing role in advising her on Australian State matters under 
the British Crown and that Commonwealth Ministers could only advise her with respect 
to Commonwealth matters under the Crown of Australia, despite their argument that 
Common
m
 
Commonwealth Ministers and officials had not truly understood that State matters were 
dealt with under a separate Crown.  It was not until November 1974 that the Secretary of 
the Commonwealth Attorney-General’s Department, while visiting London
to

In all cases involving State matters, advice is in fact furnished by United 
Kingdom Ministers.  State views are recommendations only.  Most recent striking 

 
75 Opinion by Sir P. Rawlinson QC, 27 July 1973, PRO:  FCO 24/1617. 
76 Memorandum by Lord Hailsham to the Prime Minister, Mr Heath, 25 July 1973, PRO:  FCO 24/1617. 
77 See S. A. de Smith’s opinions of July 1973 and September 1973 in PRO:  FCO 24/1617 and FCO 
24/1618. 
78 Record of meeting of the UK Defence and Overseas Policy Cabinet Committee, 30 July 1973: PRO:  
FCO 24/1651.  See also:  Opinion of Crown Law Officers, 12 June 1973:  PRO:  FCO 24/1648; Rawlinson 
above n.75; Hailsham, above n.76; Memorandum by the Foreign Secretary to the Defence and Overseas 
Policy Cabinet Committee, July 1973:  PRO:  FCO 24/1651; and de Smith above n.77, July 1973. 
79 Letter by Sir M. Charteris, Buckingham Palace, to Mr Acland, FCO, 22 January 1974:  PRO:  FCO 
24/1915. 

Electronic copy available at: https://ssrn.com/abstract=1301166



 13

example is appointment of Winneke as Governor of Victoria.  Appointment was 
by the Queen of the United Kingdom on advice of United Kingdom Ministers.  
The instrument (of which we were given a copy) is countersigned by the 
Secretary of State and the United Kingdom Royal Style and Titles were 
employed.  British officials said that they saw the United Kingdom Government 
standing in a constitutional relationship to State Governments and a State 
Government as having no direct constitutional access to the Crown.  Hence the 
interposition of United Kingdom Ministers not just as a channel of 
communication but, in their view, as the appropriate constitutional authorities for 
giving advice to the Queen in Australian State matters.80 

ture and the seal were all indicators of the Crown under 
hich the act was performed.   

General advise the Queen on State matters, on the basis of State advice.  British officials 

                                                

 
The Australian States had had representative and responsible government, in most cases, 
since the 1850s and in all cases prior to federation.  They had their own Constitutions, in 
some cases initiated by British legislation81 or a British Order in Council,82 but later 
replaced by local enactments.  They had their own legislatures and executives comprised 
of Ministers responsible to the people through the legislature.  Each State had a 
Governor, who in most matters acted upon the advice of local responsible Ministers.83  
However, up until 3 March 1986, State Governors continued to be appointed by Her 
Majesty on the advice of her responsible British Ministers, under her United Kingdom 
royal style and titles, with the counter-signature (indicating the acceptance of 
responsibility for the act) of a British Secretary of State, and under a British seal.  The 
Queen’s title, the counter-signa
w
 
Once the true position of the Australian States became clear to Australian governments in 
the 1970s, they commenced negotiations to terminate the residual constitutional links 
between the United Kingdom and Australia.  The great sticking point was who should 
advise the Queen with respect to State matters if the United Kingdom Government were 
to cease to do so.   One proposal was that the Commonwealth Prime Minister should act 
as a ‘post-box’ for State advice.  This proposal was rejected by the Commonwealth Prime 
Minister, Mr Hawke, after the Palace made it clear that he would have to take 
responsibility for any State advice he forwarded to the Queen and be prepared to defend 
that advice in the Commonwealth Parliament.84  Mr Hawke did not feel able to take 
responsibility for all potential State advice.  A second proposal was that the Governor-

 
80 Cablegram by Mr Harders, in London, to the Commonwealth Prime Minister’s Department and 
Attorney-General’s Department, 21 November 1974:  National Archives of Australia (‘NAA’):  A1209 
1974/7123. 
81 See, e.g., 18 & 19 Vic, c. 54, which gave force to the Constitution Act 1855 (NSW).  It was later replaced 
by the Constitution Act 1902 (NSW), which was enacted locally. 
82 See, e.g., ‘Order in Council empowering the Governor of Queensland to make laws, and to provide for 
the Administration of Justice in the said colony’, Queensland Government Gazette, I, 1859-60, p.7.  It was 
later replaced by the Constitution Act 1867 (Qld). 
83 The exceptions were when the Governor exercised the reserve powers or acted on royal instructions. 
84 NSW Government files (‘NSWG’), Transcript, Meeting of the Standing Committee of Attorneys-
General, 15 July 1983, p.103.  See also, letter by Mr Hawke to State Premiers, 15 August 1983. 
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expressed concern about this proposal because only responsible Ministers can formally 
advise the Queen, not a Governor-General.85  This proposal was also abandoned. 
 
The States and the Commonwealth finally reached an agreement in late 1983 that the 
States should advise the Queen directly with respect to State matters, but that most the 
Queen’s constitutional powers with respect to the States were to be made exercisable by 
State Governors.  This proposal was presented to the British Government and 
Buckingham Palace.  Both were concerned about the effect of this proposal on the 
Crown.  Would it create six new Crowns with respect to Australia, one for each State, or 
would it create a federal Crown under which advice would be tendered by different the 
Ministers of different Governments depending upon the nature of the constitutional 
power to be exercised? 
 
The British Government had considered this question earlier in 1979.  At that time the 
New South Wales Government proposed the enactment of legislation that would have 
required the Queen to act on the advice of her State Ministers when appointing the State 
Governor.  British officials responded that for the Queen to act on the advice of her State 
Ministers, she would have to become the Queen of each State.86  The British High 
Commissioner was asked to point out to the New South Wales Government that if the 
States acquired the right to advise the Queen directly, they would be on an equal footing 
with the Commonwealth Government ‘i.e. in a position equivalent to an independent 
country’.  The Foreign Office was concerned that this would affect the federal system in 
Australia and considered that the United Kingdom could not interfere in this way without 
the consent of the Commonwealth Government.87  The New South Wales proposal did 
not proceed after the Foreign Secretary indicated that he would advise the Queen to 
refuse assent to it.88 
 
In 1984 when the issue was again presented to it, Buckingham Palace officials argued 
that it was unacceptable for State Ministers to advise the Queen directly, because of the 
risk of conflicting advice.  They also considered that such an outcome would be 
‘unconstitutional’ because State Ministers were not Her Majesty’s Ministers for an 
independent country.89  They considered that if Her Majesty were to be advised directly 
by State Ministers, each would become a separate realm with a separate Crown, on an 
equal footing with Canada and the United Kingdom, as well as the Commonwealth of 
Australia.  The Foreign Office and Palace officials agreed that the best way to address 
                                                 
85 Telegram by Sir J. Mason, UK High Commissioner, Canberra, to FCO, 27 September 1983; and 
Memorandum by Mr Hughes, FCO, to Mr Chick, FCO, 30 September 1983: UKG FPA 012/1/83 Prt D.  
The same point was made in 1974 by the UK Foreign Secretary, Mr Callaghan, to Mr Whitlam, when a 
similar proposal was raised:  Record of Meeting between Mr Wilson, Mr Callaghan and Mr Whitlam, 20 
December 1974:  PRO:  FCO 24/1934.  The point was also stressed by Buckingham Palace:  Letter by Sir 
M. Charteris to Mr Wright, No 10 Downing St, 31 December 1974:  PRO:  FCO 24/1934. 
86 Memorandum by Mr Whomersley, Legal Adviser, FCO, to Mr Britten, FCO, 20 September 1978:  UKG 
FWA 030/3/78 Prt C.  See also:  NSWG, ‘Minute of Meeting with UK Officers re Abolition of Privy 
Council Appeals and Appointment of Governor’, 27 September 1979, p.5. 
87 Telegram by Sir D. Murray, FCO, to Sir D. Tebbit, UK High Commissioner, Canberra, 16 November 
1979:  UKG FPA 012/1/79. 
88 For further details of this incident, see:  Twomey, above n.56, Ch 14. 
89 Letter by Sir P. Moore, Buckingham Palace, to Sir A. Acland, 2 March 1984:  UKG FPA 012/1/84 Prt A. 
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these concerns was to refer the matter to the Crown Law Officers for an opinion.  While 
not legally binding, such advice gives a key insight into the understanding of the 
divisibility of the Crown at that time by the British Government. 
 
The British Crown Law Officers considered the objections raised by the Palace to the 
Australian proposal, but rejected them.  First, they noted that the creation of a separate 
Crown did not depend upon the ‘independence’ of the territory involved.90  They pointed 
out that separate Crowns had been established for the Dominions, through the grant of the 
power to advise the Queen about Dominion matters, before the Dominions had enjoyed 
complete independence.  This view was also taken by the English Court of Appeal in R v 
Secretary of State for Foreign and Commonwealth Affairs, ex parte Indian Association of 
Alberta.91  Secondly, the Crown Law Officers contended that in a federation, sovereignty 
is shared, leaving the States sovereign within their sphere.92  Finally, the Attorney-
General took the view that as long as the change was made pursuant to valid 
constitutional procedures, it would necessarily be ‘constitutional’.93 
 
As for the question concerning whether the Australia Acts, once passed and in force, 
would create separate State Crowns, the brief to the Attorney-General addressed the issue 
in the following terms: 
 

A development of this line of thought leads to the question what would be the 
basis for the Queen’s status in relation to the States whose Ministers were able to 
give Her direct advice?  At present She has powers in relation to the States by 
virtue of being Queen of the United Kingdom.  Once She is divested of Her 
United Kingdom role in the States, is She to be regarded as having certain limited 
powers in relation to the States by virtue of Her position in right of the 
(Commonwealth of) Australia, or by virtue of Her position in right of each of the 
six States?  The latter might seem to follow more naturally as a straightforward 
succession to Her present role in this context in right of the United Kingdom but 
could have wider constitutional implications than might be desirable – either for 
Her Majesty or for Australians.  It might therefore be preferable, or even 
necessary, to seek to develop a concept that in relation to Her limited powers in 
relation to the States She would, as in Commonwealth matters, act in right of 
Australia, the federal division of powers in that country being reflected in 
Australian arrangements whereby advice on certain exclusively State matters 
comes from the only Ministers in that country competent for such matters, namely 
State Ministers.94 
 

                                                 
90 Brief to the UK Attorney-General, 22 March 1984, UKG FPA 012/1/84 Prt A, and Opinion of the 
Attorney-General, 19 April 1984:  UKG FPA 012/1/84 Prt B. 
91 [1982] Q.B. 892. 
92 Brief and Opinion, above n.90.  The same point was made by the Permanent Under-Secretary of the 
Foreign Office:  Letter by Sir A. Acland to Sir P. Moore, 14 February 1984, UKG FPA 012/1/84 Prt A. 
93 Opinion, above n.90. 
94 Brief, above n.90. 
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The Attorney-General said that he found the above argument ‘wholly convincing’ and 
agreed that it might be preferable to develop such a concept of a federal Crown.95  A 
British officer raised with Australian officials whether it was intended to create six new 
Crowns or transform the Crown of Australia into a federal Crown.  He noted that 
Australian officials refused to address the issue as there were differences of opinion.  
Refuge was taken in the ambiguity of reference to ‘Her Majesty’.  No one was prepared 
to risk breaking a fragile consensus by inquiring too deeply into the effect on the 
Crown.96  The status of the Crown with respect to the Australian States remains 
unsettled.  Most Australian constitutional lawyers would therefore be rather startled by 
Lord Bingham’s confident assertion that the Queen is ‘Queen of New South Wales’,97 as 
this remains a disputed issue in Australia. 

                                                

 
The Australia Acts 1986 (Cth) and (UK) came into effect on 3 March 1986.  They are 
two substantially identical Acts, one enacted by the Commonwealth Parliament and one 
by the United Kingdom Parliament, to ensure adequacy of constitutional power and their 
effectiveness in both nations.  These Acts terminate the responsibility of British Ministers 
for advising Her Majesty about State matters and end the status of the States as colonial 
dependencies of the British Crown.  Section 7 of the Australia Acts provides that State 
Premiers advise the Queen directly with respect to State matters, which are now confined 
to the appointment and removal of State Governors.  Other powers with respect to 
reservation and disallowance have been terminated, and any remaining powers of the 
Queen with respect to the States are now exercisable only by the State Governor except 
when the Queen is present in the State.98 
 
Sections 13 and 14 of the Australia Acts also removed from the Constitutions of 
Queensland and Western Australia entrenched provisions which referred to the use of 
British seals, such as the Signet and the Great Seal of the United Kingdom.  Although 
from a legal point of view, seals are mere formalities that do not affect the validity of an 
act,99 they are used as indicators of the source of constitutional responsibility for it.  The 
use of the Signet is a sign that the British Foreign Secretary takes constitutional 
responsibility for the act of the Queen so sealed.  Its use was therefore no longer 
appropriate after the Australia Acts came into force.  Also removed from State 
Constitutions were requirements, similar to those in s 5 of the 1985 Order with respect to 
South Georgia, that State Governors obey instructions issued through a Secretary of 
State.  These provisions were regarded as inconsistent with the termination of the 
responsibility of British Ministers for State matters.   
 
In summary, the above history of the development of the Crown in Australia gives rise to 
a number of conclusions that appear relevant to the Quark Fishing case: 
 

 
95 Opinion, above n.90. 
96 For the history of negotiation of the Australia Acts, see:  Twomey, above n.56, Chapters 16-21. 
97 [2006] 1 A.C. 529 [9]. 
98 The other exception relates to honours, which were regarded as falling within the personal prerogatives 
of the Queen.   
99 Fitzgibbon v Attorney-General [2005] EWHC 114 (Ch) [14]. 
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1. ‘British overseas territories’ (previously known as dependencies) remain under 
the Crown of the United Kingdom, even though they have their own governments, 
Constitutions, laws and a system of responsible Government in which the 
Governor acts in relation to most matters on the advice of local Ministers.  They 
remain under the British Crown as long as the monarch, in exercising powers in 
relation to them, acts on the advice of responsible British Ministers rather than the 
Ministers of the territory concerned. 

2. The Queen may only act on the advice of Ministers100 and those Ministers must 
take responsibility for their advice to the Queen.  The Queen cannot be advised by 
one of her vice-regal representatives.101 

3. British Ministers, in advising the Queen on matters concerning British overseas 
territories, are responsible to Parliament for their advice and may therefore take 
into account the interests of the United Kingdom Government.  They do not act as 
the mere ‘channel of communication’ for advice emanating from those territories, 
nor are they constitutionally responsible to the people of those territories in 
advising the Queen. 

4. Indicators of the Crown under which an act takes place include the royal style and 
titles used by the Queen in performing the act, the counter-signature of the 
Minister who takes responsibility for advising the Queen, and the seal used to 
formalise the act. 

5. A new Crown is created when the Queen is directly advised by the responsible 
Ministers of a territory, regardless of whether or not that territory is 
‘independent’.102 

6. An exception to the above rule may arise where the territory is part of a 
federation, and by convention a ‘federal Crown’ is created with the Queen being 
advised by the Ministers of different governments from within the one nation, 
according to the nature of the issue.103 

 
Some of these conclusions are also supported by Professor Finnis in Halsbury’s Laws of 
England.104  Finnis states that the United Kingdom and its dependent territories within 
Her Majesty’s dominions, known as British overseas territories, ‘form one realm having 

                                                 
100 In rare cases the Queen may exercise reserve powers, but there is also a view that responsibility for the 
exercise of reserve powers is accepted implicitly by Ministers who continue in office or by those accepting 
a new commission:  C. Douglas-Home, ‘Crown and Commonwealth (II)’ (1984) The Round Table 360 at 
364; R. W. Blackburn, ‘The Queen and Ministerial Responsibility’ [1985] P.L. 361, at 364; and Noonan, 
above n.61, p.91.  Cf Sir I. Jennings, Cabinet Government (Cambridge University Press, 3rd ed, 1959), 
pp.448-9. 
101 Note that the Queen does receive what the Palace describes as ‘advice with a small “a”’ from vice-regal 
representatives on matters such as political affairs and honours.  However, as vice-regal representatives are 
not constitutionally responsible to the people through a legislature, they cannot give formal advice to the 
Queen. 
102 R v Secretary of State for Foreign and Commonwealth Affairs, ex parte Indian Association of Alberta 
[1982] 1 Q.B. 892, 918 (Lord Denning MR) and 927 (Kerr LJ). 
103 Note that the Crown in the United Kingdom may develop in a similar fashion in response to devolution, 
with a single Crown but different sources of responsibility for different acts. 
104 Finnis, above n.1.   
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one undivided Crown’.105  He notes that this principle is not inconsistent with the ‘further 
principle that on the grant of a representative legislature, and perhaps even as from the 
setting up of courts, a legislative council and other such structures of government, Her 
Majesty’s government in a colony is to be regarded as distinct from Her Majesty’s 
government in the United Kingdom’.106  Hence, a separate government may be 
recognised when sufficient structures of government, such as a legislative council, are 
established in a dependency, but it will still be under the Crown of the United Kingdom.   
 
Finnis also notes in Halsbury’s Laws of England that once responsible government is 
achieved in a British overseas territory, Her Majesty’s representative in a dependency 
will act on the advice of Ministers responsible to the local legislature, but any ‘acts of 
Her Majesty herself are performed only on the advice of the United Kingdom 
government’ under the Crown of the United Kingdom.107   
 
Analysis of the Quark Fishing decision 
 
Disentangling Crowns and Queens 
 
The first problem with at least two of the judgments in the Quark Fishing case is derived 
from the lack of clarity surrounding the term ‘Crown’.  Lord Bingham and Lord Hope 
identified the Crown (in the sense of the capacity in which the Queen fulfils 
constitutional functions) by reference to a different meaning of the Crown, being the 
existence of a separate government.108  As discussed above, the existence of a separate 
government may give rise to a ‘Crown in right of South Georgia’ in one sense, and that 
Crown might become subject to obligations, such as contractual obligations, that do not 
affect the Crown in right of the United Kingdom.  However, the question of the capacity 
in which the Queen acts in fulfilling her constitutional responsibilities with respect to a 
territory is a different matter altogether.   
 
Just as it was the Queen of the United Kingdom who performed Australian State 
responsibilities on British advice prior to 1986, despite the States having had their own 
representative and responsible governments for up to one hundred and thirty years, so too 
the Queen of the United Kingdom may continue to perform responsibilities with respect 
to South Georgia on British ministerial advice, despite it having a separate government.   
 
It cannot be claimed that responsibility for advice to the Queen on matters concerning 
South Georgia finds its source in South Georiga.  First, South Georgia does not have 
responsible government.  It does not even have representative government.  There are no 
elected representatives responsible to the people of South Georgia.  Nor are there any 
Ministers, responsible to the people through a legislature of South Georgia.  The 
                                                 
105 ibid., para. 716.  See also:  Sir K. Roberts-Wray, Commonwealth and Colonial Law (London, Stevens 
and Sons, 1966), pp.85 and 263 
106 Finnis, above n.1, para. 716. 
107 ibid.  See also:  Roberts-Wray, above n.105, p.81; and J Finnis, ‘Common Law Constraints:  Whose 
Common Good Counts’ University of Oxford Faculty of Law Legal Studies Research Paper Series, March 
2008, http://papers.ssrn.com/Abstract=1100628. 
108 [2006] 1 A.C. 529, [9]–[10], [13] (Lord Bingham); [71] – [73] (Lord Hope). 
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Commissioner of South Georgia cannot advise the Queen because he or she is not 
constitutionally responsible.  The Commissioner of South Georgia is a British civil 
servant, who is subject to instruction by the Foreign and Commonwealth Office.  The 
1985 Order makes it clear that it is the British Secretary of State who advises the Queen 
with respect to South Georgia.  The Secretary of State is responsible to the United 
Kingdom Parliament for his or her advice.  Accordingly, the Queen acts in her capacity 
as Queen of the United Kingdom when performing constitutional responsibilities with 
respect to South Georgia.  This is also consistent with the status of South Georgia as a 
British Overseas Territory, as ‘the United Kingdom and its dependent territories within 
Her Majesty’s dominions form one realm having one undivided Crown’.109 
 
Responsible Government 
 
One of the most surprising aspects of most of the judgments of the House of Lords in 
Quark Fishing is the absence of reference to the fundamental principles of responsible 
government.  Lord Bingham observed that in instructing the Commissioner, the Secretary 
of State does so ‘in constitutional theory’ as the ‘mouthpiece or medium’ of the Queen.  
He considered that the Secretary of State was ‘passing on her instructions as Queen of 
SGSSI, not acting as Secretary of State for Foreign and Commonwealth Affairs of the 
United Kingdom.’110  He stressed that the Secretary of State had no power himself under 
the 1985 Order.  Rather the power was vested in the Queen, ‘who in this context is (and is 
only) the Queen of SGSSI.’111  Lord Hope also argued that too much weight had been 
placed on references in the 1985 Order to the Secretary of State and not enough weight 
on the references to Her Majesty.112  He stated that the Secretary of State was not acting 
on behalf of Her Majesty as head of state of the United Kingdom, but rather was 
‘providing the vehicle by which, according to the constitution of SGSSI, instructions are 
given and other acts done by Her Majesty as its head of state.’113 
 
This analysis appears to overturn (or at least ignore) what Brazier has described as ‘the 
cardinal convention of the British constitution… that the sovereign acts on the advice of 
ministers, rather than as the sovereign might wish by exercising a personal discretion.’114  
On whose advice was the Queen acting when giving these instructions?  To whom was 
that person responsible for the advice?  These are the crucial questions in this case, but 
appear to have been neglected. 
 
The Queen does not make policy decisions.  She acts upon the advice of responsible 
Ministers, that is, Ministers who are formally responsible to the legislature to which they 
belong, and through it to the people, for those decisions.  The Commissioner could not 
and did not advise the Queen and take responsibility for her acts.  Clearly, it was the 
Secretary of State who was advising Her Majesty, and he was responsible for his advice 
                                                 
109 Finnis, above n.1, para. 716. 
110 [2006] 1 A.C. 529, [10]. 
111 ibid., [12], [19]. 
112 ibid., [75]. 
113 ibid., [76]. 
114 R. Brazier, ‘The Scotland Bill as Constitutional Legislation’ (1998) 19(1) Statute Law Review 12, at 23; 
and R. Brazier Constitutional Practice (Cambridge University Press, 3rd ed., 1999) p.189. 
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to the Westminster Parliament and through it the people of the United Kingdom.  Only 
Baroness Hale expressly recognised that the Secretary of State advised the Queen.  She 
observed that to ‘the extent that he is in any way democratically accountable for the 
instructions which he advises Her Majesty to give to the commissioner, it is to the 
Parliament of the United Kingdom.’115 
 
Lords Bingham, Hoffmann and Hope all rightly pointed out that the motivation of the 
Secretary of State should not be relevant and is a matter that is unsuitable for judicial 
determination.116  It is, of course, not motivation that ought to be in issue, but the 
responsibility of the Secretary of State in making his or her decision.  Was the Secretary 
of State responsible to the people of South Georgia, or to the people of the United 
Kingdom (including its overseas territories) through the Westminster Parliament?   
 
The fact that the instruction made by the Secretary of State in the Quark Fishing case was 
based upon British political and foreign policy concerns is relevant not because of 
‘motivation’, but rather because it is indicative of the capacity in which the Secretary of 
State was acting in making the decision.   
 
Was the act under a law of the United Kingdom? 
 
The third controversial argument in this case concerns the status of the 1985 Order which 
provides the Constitution of South Georgia. 
 
Lord Hoffmann concluded that: 
 

The test for whether someone exercising statutory powers was exercising them as 
a United Kingdom public authority is in my opinion whether they were exercised 
under the law of the United Kingdom.  In this case they were not.  The acts of the 
Secretary of State in advising Her Majesty and communicating her instructions to 
the commissioner had legal effect only by virtue of the 1985 order, which is the 
constitution of SGSSI and not part of the law of the United Kingdom.117 
 

Lord Hope also concluded that that the Queen was acting in her capacity as Queen of 
South Georgia because the constitutional machinery under which the instruction was 
given was the Constitution of South Georgia.118 
 
There are two points to make about this argument.  The first is that even if it were correct 
that the 1985 Order was not part of the law of the United Kingdom, the history of the 
Australian States has shown that the Queen can still act in her capacity as Queen of the 
                                                 
115 [2006] 1 AC 529, [94]. 
116 ibid., [18] (Lord Bingham); [64] (Lord Hoffman); [78]–[79] (Lord Hope). 
117 [2006] 1 A.C. 529, [64].  Note that Lord Hoffmann later expressed some doubts about the correctness of 
his reasoning:  R (on the application of Bancoult) v Secretary of State for Foreign and Commonwealth 
Affairs [2008] UKHL 61, at [48].  It was also noted by Lord Rodger of Earlsferry in that case that it was 
common ground that the British Indian Ocean Territory (Constitution) Order 2004 was made by Her 
Majesty in right of the United Kingdom. 
118 ibid., [79]. 
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United Kingdom with respect to matters under State Constitutions which were not 
enacted by the Parliament of the United Kingdom.  For example, until the Australia Acts 
1986 came into force, where provisions of State Constitutions, enacted by State 
legislatures, required the reservation of Bills for the signification of Her Majesty’s 
pleasure, British Ministers advised the Queen with respect to the grant of royal assent to 
such Bills in her capacity as the Queen of the United Kingdom.119 
 
Secondly, it is not clear why the 1985 Order is not part of the law of the United Kingdom.  
The South Georgia and South Sandwich Islands Order 1985120 was made by the Queen in 
her capacity as the Queen of the United Kingdom on the advice of the United Kingdom 
Privy Council on 20 March 1985.  The power to make the Order was conferred on Her 
Majesty in Council by the British Settlements Act 1887.  The Order was laid before 
Parliament at Westminster on 28 March 1985, as required by s 3 of the British 
Settlements Act 1887.  The Order requires the Commissioner to act in accordance with 
any instructions ‘as Her Majesty may from time to time see fit to give him through a 
Secretary of State’ and provides for the disallowance of laws by ‘Her Majesty through a 
Secretary of State’.121  Section 15 of the Order reserves to Her Majesty full power to 
make laws for the peace, order and good government of South Georgia, including laws 
amending or revoking the Order. 
 
The power to alter or revoke the Order is also vested in Her Majesty in Council, by s 5 of 
the British Settlements Act 1887.  That power was exercised in 1995 with the making of 
the South Georgia and South Sandwich Islands (Amendment) Order 1995.122  It too was 
laid before Parliament at Westminster on 10 July 1995.  It revoked s 4 of the 1985 Order 
and replaced it with a provision which states that the Commissioner shall be appointed by 
her Majesty by Commission under Her Sign Manual and Signet and shall hold office 
during Her Majesty’s pleasure.  As discussed above, the reference to the ‘Signet’ makes it 
clear that Her Majesty is advised by the British Foreign Secretary on the appointment of 
the Commissioner.123  The 1995 Amending Order also provides that in the absence of the 
Commissioner, his or her functions shall be performed ‘by such person as may be 
designated by a Secretary of State’, thus conferring power directly on the Secretary of 
State to do so.   
 
Given that the 1985 Order and the 1995 Amending Order were made by the Queen in her 
capacity as the Queen of the United Kingdom on the advice of her United Kingdom Privy 
Council, pursuant to a power conferred by a United Kingdom statute, under the 
supervision of the United Kingdom Parliament, and that the power to amend or revoke 
the Orders is held by the United Kingdom Parliament or may be exercised by the Queen 
of the United Kingdom as advised by her United Kingdom Privy Council, how can it be 
                                                 
119 See, e.g., s. 7 of the Constitution Act 1902 (NSW) and s. 8 of the Constitution Act 1934 (SA).  For cases 
in which British Ministers advised the Queen in relation to South Australian Bills reserved in accordance 
with s. 8 of the Constitution Act 1934 (SA), see:  PRO:  FCO 24/1594. 
120 S.I. 1985/449. 
121 ibid., ss. 5, 9 and 10. 
122 SI 1995/1621. 
123 South Georgia itself has a separate seal.  It is not used to seal the Commissioner’s Commission, because 
the responsible adviser is the UK Foreign Secretary. 
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said that it is not part of the law of the United Kingdom?  Does the mere fact that an 
Order establishes a Constitution for a territory result in it ceasing to form part of United 
Kingdom law? 
 
If a British Act or Order gives complete independence to a territory, then it might be 
arguable that the law has ceased to form part of British law in a political sense, but it 
remains part of British law in the legal sense and remains susceptible to amendment or 
repeal in the United Kingdom, even though such acts would not affect operation of the 
law in the country granted independence.124   In the case of South Georgia, however, the 
1985 Order merely established a Constitution – it did not grant independence or in any 
way purport to deny its continuing application as part of the law of the United Kingdom.  
While most of its provisions might concern the operation of the government of South 
Georgia, it remains a British law which Parliament may amend or revoke, and it confers 
functions on a British Minister, the Secretary of State for Foreign and Commonwealth 
Affairs. 
 
The potential ramifications of Quark Fishing 
 
If the reasoning of members of the majority in Quark Fishing were adopted by other 
courts in the future, what are the potential ramifications?  First, as long as a British 
Overseas Territory had a Constitution and a separate government, then it would also have 
its own separate Crown.  The Queen would perform her constitutional responsibilities 
with respect to that territory as Queen of the territory concerned (not as Queen of the 
United Kingdom), and would therefore be denied the advice of United Kingdom 
responsible Ministers, at least in that capacity.  She must therefore act:  (a) without 
advice; (b) with the advice of Ministers from the territory concerned; or (c) upon the 
advice of persons responsible to no one for that advice.  This would transform the manner 
in which the Queen fulfilled her responsibilities with respect to British Overseas 
Territories.  Sub-national governments within federations under the Crown could also be 
affected if their courts were to follow such reasoning, although this would appear to be 
unlikely. 
 
The ramifications for devolved governments within the United Kingdom are probably 
more significant.  Scotland, Wales and (for the most part) Northern Ireland each has a 
separate legislature and government.  In each case British legislation establishes its 
constitution.125  Must it now be accepted that the Queen acts as Queen of Scotland, 
Queen of Wales and Queen of Northern Ireland, and that the Scotland Act 1998, the 
Government of Wales Act 2006 and the Northern Ireland Act 1998 are not part of the law 
of the United Kingdom because they confer constitutions on separate governments? 
 
Brazier has argued that the United Kingdom remains a unitary state under the Crown of 
the United Kingdom despite devolution.  First, the new devolved institutions ‘will owe 
their authority and, indeed, their existence to the Parliament of the United Kingdom’ 

                                                 
124 Manuel v Attorney-General [1983] 1 Ch. 77, 88-9 (Megarry V-C). 
125 Robinson v Secretary of State for Northern Ireland [2002] UKHL 32, [11] (Lord Bingham); and 
Thoburn v Sunderland City Council [2003] 1 Q.B. 151, 186 (Laws LJ). 
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which could ‘as a matter of law, amend or take away their powers at any time through 
ordinary legislation’.126  The devolution statutes are not entrenched in any manner127 and 
their more important provisions may not be altered by the devolved legislatures.  The 
same is true, however, of South Georgia, the government of which owes its existence to 
the 1985 Order which is not entrenched and can only be altered in the United Kingdom.   
 
Secondly, Brazier has noted that the devolution statutes do not confer independence upon 
Scotland, Wales or Northern Ireland, so the judicial aphorism that ‘freedom once 
conferred cannot be revoked’ does not apply.128  Again, the same is true of the 1985 
Order with respect to South Georgia.  Thirdly, Brazier has pointed to the oath of 
allegiance that must be taken by members of the Scottish Administration which he 
considered underlines the constitutional point that the Scottish Executive and the Scottish 
Parliament are ‘part of the United Kingdom of which the Queen is head of state’.129  
However, the oath of allegiance is simply to Her Majesty Queen Elizabeth and does not 
refer to the capacity in which she acts.130  An oath in the same form is taken in Australia 
despite the fact that Her Majesty no longer acts in her capacity as Queen of the United 
Kingdom with respect to Australia.131 
 
Indeed, if one analyses the position of Scotland, it has a far better claim to a separate 
Crown (in the sense of its relationship with the Queen) than South Georgia.  Scotland has 
a representative legislature and responsible government.  It has a First Minister who is 
appointed by the Queen and who may directly advise the Queen with respect to matters 
such as the appointment of judges132 and Scottish Law Officers.133  The First Minister 
may also advise Her Majesty with respect to prerogative matters concerning areas of 
devolved responsibility,134 such as the exercise of the royal prerogative of mercy, and 
certain appointments, such as Regius Professors in Scottish Universities, the Lord Lyon 
and Lyon Clerk and the Royal Astronomer for Scotland.135  While with respect to certain 
important matters, the Queen appears to be advised by the Scottish Parliament through 
the Presiding Officer,136 grants of royal assent and proclamations calling an early election 
must be made under the Scottish Seal, of which the First Minister is the Keeper.137  This 
means that the First Minister is constitutionally responsible for all acts of Her Majesty 
under the Scottish Seal.  Finally, s 99 of the Scotland Act expressly recognises that there 

                                                 
126 R. Brazier, ‘The Constitution of the United Kingdom’ (1999) C.L.J. 96, at 100 (original emphasis). 
127 ibid., at 105. 
128 ibid., at 102-3.   
129 R. Brazier, ‘The Scottish Government’ (1998) P.L. 212, at 215; and Brazier, Constitutional Practice 
above n.114, p.199. 
130 ‘I … do swear that I will be faithful and bear true allegiance to Her Majesty Queen Elizabeth, Her Heirs 
and Successors according to Law’.  See Scotland Act 1998, s. 84(7). 
131 See, e.g., Commonwealth Constitution, Schedule:  ‘I … swear that I will be faithful and bear true 
allegiance to Her Majesty Queen Elizabeth, Her Heirs and successors according to law’. 
132 Scotland Act 1998, s. 95(4). 
133 Scotland Act 1998, s. 48. 
134 Scotland Act 1998, s. 53. 
135 UK, Hansard, HC, cols 215-6 (30 June 1999); and Explanatory Notes, Scotland Act 1998, pp. 215-6. 
136 Scotland Act 1998, s. 2(5), 3(2), 28(3), 32 and 46(4). 
137 Scotland Act 1998, s. 45(7).  See also s. 2(6). 
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is a ‘Crown in right of the Scottish Administration’ which is separate from the ‘Crown in 
right of Her Majesty’s Government in the United Kingdom’.   
 
If one were to follow the reasoning of Lords Bingham and Hope in Quark Fishing, an act 
done by Her Majesty pursuant to a power conferred in the Scotland Act would therefore 
be done in her capacity as the Queen of Scotland,138 even if the Scotland Act required 
that she be advised by the Prime Minister or other Ministers of the Crown or the Privy 
Council.139  On this basis the British Ministers advising the Queen of Scotland would not 
be responsible to Parliament at Westminster as, according to the reasoning of Lords 
Bingham and Hope in Quark Fishing, they would be acting as the mere mouthpiece of 
the Queen of Scotland and not in their capacity as Ministers of the United Kingdom.140   
 
The potential ramifications of such reasoning may be significant, particularly in the area 
of administrative law.  In the long-running Bancoult litigation concerning the British 
Indian Ocean Territory (‘BIOT’), the Divisional Court and Lord Justice Sedley in the 
Court of Appeal, followed the reasoning of the House of Lords in Quark Fishing to reach 
the conclusion that an Order in Council made by the Queen of BIOT had to be tested by 
reference to the interests of BIOT.  The interests of the United Kingdom were an 
‘irrelevant consideration’ or resulted in ‘irrationality’,141 leading to an Order in Council 
being quashed.142  The logical consequence would then be that British Ministers, in 
advising the Queen on Scottish matters, including the grant of further powers to the 
Scottish Parliament, could only take into account Scottish interests and could not take 
into account the interests of the United Kingdom as a whole. 
 
As argued above, however, such a result should not be reached.  While there is a separate 
‘Crown in right of the Scottish Administration’ as recognised by s 99 of the Scotland Act, 

                                                 
138 Indeed, Lord Bingham appears to suggest in Quark Fishing that the Queen is separately Queen of 
Scotland:  [2006] 1 A.C. 529 at [9]. 
139 See, e.g., the use of an Order in Council to transfer additional functions to Scottish Ministers:  Scotland 
Act 1998, s. 63.  Note, however, that Schedule 7 provides that such an Order in Council must first be laid 
before and approved by resolution of both Houses of Parliament at Westminster as well as the Scottish 
Parliament. 
140 This might plausibly be the case with respect to some Privy Council matters.  The Scottish First 
Minister, as the Privy Counsellor with the principal interest in non-reserved Scottish matters, is to provide 
advice to the Privy Council with respect to such matters.  It is on the basis of this advice that the Privy 
Counsellors rostered to attend the next Privy Council meeting advise the Queen, even though they represent 
the United Kingdom Government, rather than the Scottish Administration.  In this sense, they may be 
regarded as ‘mouthpieces’, but of the Scottish First Minister.  Query if Privy Counsellors who are Members 
of the United Kingdom Parliament are responsible to that Parliament for advice to the Queen on non-
reserved Scottish matters?  See:  ‘Scotland Act 1998:  Scottish Business of the Privy Council’, deposited by 
the Prime Minister in the House of Commons Library, 30 June 1999, Dep. 99/1290.   
141 R (on the application of Bancoult) v Secretary of State for Foreign and Commonwealth Affairs [2006] 
EWHC 1038 (Admin) [118]–[122] (Hooper LJ and Cresswell J); and Secretary of State for Foreign and 
Commonwealth Affairs v The Queen (on the application of Bancoult) [2007] 3 WLR 768, [57]–[71] (Sedley 
LJ).  Cf the view of Sir Anthony Clarke MR at [122] that Ministers should have regard to the interests of 
the British Indian Ocean Territory and the United Kingdom. 
142 Note that, in contrast, by the time the case reached the House of Lords ‘it was common ground that the 
Constitution Order was made by Her Majesty in right of the United Kingdom’:  R (on the application of 
Bancoult) v Secretary of State for Foreign and Commonwealth Affairs [2008] UKHL 61, at [76]. 
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this reference is to the Crown in the sense of an executive government, not the Crown in 
the sense of the office of the Queen or the capacity in which she acts.  This is recognised 
in this case by the terminology used.  It is not the ‘Crown in right of the United 
Kingdom’ or the ‘Crown in right of Scotland’, but rather the ‘Crown in right of the 
Scottish Administration’ and the ‘Crown in right of Her Majesty’s Government in the 
United Kingdom’.  Secondly, the Scotland Act is just as much a law of the United 
Kingdom as any other Act of the Westminster Parliament.  Thirdly, to identify the 
capacity in which the Queen acts, one must identify the source of her advice.  The 
capacity in which the Queen acts is determined by the identity of her advisers and the 
source of their responsibility.  Fourthly, it is clear from the history discussed above that 
the Queen may act in different capacities with respect to the same territory.  Accordingly, 
Her Majesty might act in one capacity under one Crown when advised by her United 
Kingdom Ministers with respect to certain Scottish matters and in another capacity with 
respect to those Scottish matters upon which she might be advised directly by Scottish 
Ministers.   
 
Finally, it is also possible that in the same way the Crown in Australia may have 
transformed into an indivisible federal Crown, so too the Crown of the United Kingdom 
has been transformed into an indivisible Crown of a Kingdom of devolved nations.  The 
Queen would then act in a single capacity (eg as Queen of Australia or Queen of the 
United Kingdom) but be advised by the Ministers of different governments according to 
their constitutional responsibility for the subject matter. 
 
Conclusion 
 
It may have been expedient for the Foreign and Commonwealth Office, in order to avoid 
being caught by the Human Rights Act, to run the argument in Quark Fishing that the 
Foreign Secretary was acting as the mouthpiece of the Queen of South Georgia.  
However, as with most acts of expediency that eschew principle, it is likely to cause far 
greater problems than the Foreign and Commonwealth Office sought initially to avoid.  
We can already see these problems developing in the Bancoult litigation concerning the 
British Indian Ocean Territory.   
 
The extension of the divisibility of the Crown to the subordinate governments of British 
Overseas Territories and potentially other subordinate governments within independent 
nations, may well prove a Pandora’s box of litigious disputes in areas not yet even 
imagined.  While the unity of the Crown within the United Kingdom permitted the use of 
the term ‘the Crown’ to avoid Maitland’s ‘difficult questions’, the consequence of 
devolution and the House of Lords’ decision in Quark Fishing is that those difficult 
questions about the meaning of ‘the Crown’ will now have to be asked and answered. 
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