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FRIDAY, 6 MARCH, 1891. 

 

Federal Constitution (third day's debate)-Addresses-Federal Constitution (third day's debate 

resumed). 

 

The PRESIDENT took the chair at 11 a.m. 

 

FEDERAL CONSTITUTION. 
 

THIRD DAY'S DEBATE. 

 

Debate resumed on resolutions proposed by Sir Henry Parkes (vide page 23). 

 

Mr. BARTON: I am fain to say that the kind cheer just accorded to me gives me more trepidation 

than encouragement, because since I moved the adjournment of the debate yesterday upon the 

momentous questions that are now before this Convention, I have been wondering at my own 

audacity. Nevertheless, I trust not to be too long in addressing this Convention, and I trust at any rate 

that I shall not wander away from my subject until I shall have found it necessary to close my 

remarks. It does seem to me that you, sir, deserve the commendation of this Convention for having 

introduced these resolutions in the form which they take. It would not have been, at this stage of our 

proceedings, a wise thing to endeavour, for instance, to enumerate completely the powers which 

should be given to the general government and to the provinces respectively. Nor [start page 89] 

would it have been wise to enter into details of any kind, because there are certain matters which 

precede detail, and which must be dealt with by us before we can even come to the conclusion that it 

will be within our power to draft or bring up the scheme of a constitution which will be acceptable to 

the several provinces. But the form in which you have brought forward these resolutions rests so 

much upon principle and so little upon detail that they are eminently calculated to secure that general 

acceptance which will be the basis of our future labours, and which will enable us to attain the end for 

which we are working. I concur strongly with the hon. member, Mr. Deakin, in thinking that the form 

in which the first batch of resolutions is introduced is also one that should commend itself to us-that is 

to say, what is endeavoured to be affirmed by these resolutions is that certain great principles should 

be agreed to rather than that there should be anything like a hard and fast delimitation of any lines. 

The first of the resolutions I shall deal with in a minute or two in connection with the question of the 

parliament; but dealing now with Nos. 2 and 3, I do not find it at this stage necessary to debate them 

at any length. I cannot fail to agree both with the 2nd and 3rd resolutions, of course presupposing that 

the power and authority to impose customs duties, given by the 3rd resolution, also conveys the power 

to impose duties of excise corresponding. But it is suggested that, before these resolutions can be 

implanted in any constitution, they should be accompanied by certain guarantees. That raises a 

difficult question, and I am not quite sure that upon that point also I am not in some agreement with 

the hon. member, Mr. Deakin. No doubt there are some of the states which have given almost certain 

guarantees to their citizens of the continuance of certain forms of taxation under which vested 

interests have arisen; and, no doubt also, that is an argument which will prevail-and it has prevailed 

even with free-traders, much more, therefore, with myself, as a protectionist-that such vested interests, 

when they have sprung up, are not to be lightly dealt with, and that the security which they have 

enjoyed, and under which they have been raised, shall not be lightly removed. Although I cannot say 

that I agree with the method proposed by my hon. friend-at any rate, until I hear further argument 

about it-that it should be for the federal government to impose a gradual reduction of the higher tariffs 

until some point is reached at which it can be said that the interests which have sprung up are let down 



lightly; still, I think means may be provided under which all he asks for may be secured, and at a price 

which, at any rate, it is worth while for these colonies to give for their federation. If, for instance-and I 

only mention it as an instance-the provision were, and it were also implanted in the constitution, that 

the individual states should maintain for themselves their rights as to the imposition of customs and 

excise-their tariffs-until a certain specified period after the proclamation of the constitution, it seems 

to me that that would be a more effective, and more simple method of doing that which the hon. 

member requires. Speaking humbly for myself, I cannot see that, looking to the spirit of compromise 

with which we enter into this Convention, the colonies generally-those ones, or that one which is not 

attached to protection-will be paying any unreasonable price for the benefits of federation. I take it as 

a matter of course that at some period, and at an early period, after the federation of the colonies, the 

trade and intercourse, whether by way of land carriage or coastal navigation, shall be absolutely free. 

It is impossible to suppose a perfect union, [start page 90] except under such a condition. But while 

that is laid down, it is equally open to us to say that for a certain time we may be able, and must be 

able, to put up with a union somewhat imperfect. I must say that it does appear to me, when one 

endeavours to look at the matter from the point of view of others as well as from one's own point of 

view, that some compromise of this kind is one to which probably this Convention will be impelled if 

anything secure by way of a constitution is to arise, and come from its labours. Passing away from 

that question, which, of course, will be vastly more fully debated in Committee, I wish to deal with 

resolution No. 1: 

 

That the powers and privileges and territorial rights of the several existing colonies shall remain 

intact, except in respect to such surrenders as may be agreed upon as necessary and incidental to the 

power and authority of the national federal government. 

 

I should have liked to see added to this, unless indeed it is intended to be included, something 

which will specify that the actual territory of any existing province shall not be subject to any kind of 

diminution or absorption for the purpose of constituting new provinces, except with the consent of the 

legislature of the province affected. That, sir, you may have intended in this resolution. If that is stated 

to be so, I am perfectly satisfied; but I am also equally satisfied that we are not likely to base 

federation on the good-will and union of the colonies unless a guarantee of that kind be provided. 

With respect to the question of the powers, privileges, and territorial rights of the existing colonies, I 

said that I would endeavour to consider it in connection with the question of the parliament alluded to 

in the first resolution under the second heading. I take it that this first resolution must be an essential 

of any just union of the colonies. Unless, indeed, these territorial rights and privileges are conserved, 

federation would appear to be well nigh impossible; and I think I way be pardoned for saying that it 

seems an obvious construction that the powers and privileges and territorial rights mentioned here are 

all those state rights as to which the hon. member, Mr. Deakin, yesterday asked the question, "What 

are the state rights?" The state rights, it seems to me, are claimed by rather a narrow term. It is state 

interests we have to deal with, and unless the state interests are effectually preserved in a federal 

scheme, that scheme will be worth nothing, because it can be worth only so much as consists of the 

goodwill of the parties to it. If that is so, all those state rights which are not to be specially assigned to 

the general authority must be religiously preserved to the various states, and it will, therefore, be 

essential that the constitution provide-and I take it as a necessary consequence that the constitution 

shall provide-for a legislative body which, in addition to the functions of a house of representatives, 

and in addition to the functions of a second chamber, will also be the guardian of those individualities, 

those state rights or interests. If those state rights or interests are threatened in any legislative 

proposal, whether or not it is contained in a money bill, they will be under the especial care of the 

federal senate; and if state rights are threatened, whether in a money bill or not, it seems to me that it 

is not good argument to fall back upon the representative principle to the extent of saying that there is 

only one representative legislature, and, therefore, only one which can deal freely with questions of 

money and taxation if the very spirit upon which the federation rests is threatened by any scheme in a 

money or taxation bill. 

 

Mr. DEAKIN: If! 

 



Mr. BARTON: The "if" is not a long way off. 

 

Sir THOMAS McILWRAITH: There are precedents! 

 

[start page 91] 

Mr. BARTON: When I heard the hon. member, Mr. Deakin, in his very brilliant speech, talking 

so positively about the representative principle as being the only safeguard of the federation, it struck 

me that he to some extent ignored the fact that it was possible for the representative principle to be 

preserved and instituted from its very foundation in two chambers just as well as in one. It is not 

because the representative principle has not been preserved, or not well preserved, in most these 

second chambers, commonly called upper houses, that we are to come to the conclusion that the 

representation of the people from the very foundation of representation is not to be found in a second 

chamber; and I take it that a senate founded upon some such basis as the Senate of the United States, 

not only really conserves the representation of the people, but is part of the organ by which the will of 

the people is expressed. The organ by which the will of the people is expressed is not necessarily the 

house of representatives alone. Because one chamber is called par excellence the house of 

representatives, because one house rests on local representation, it does not follow that we cannot 

make another house of representatives, which will represent not only the states themselves, but also, 

as Mr. Deakin put it, cannot represent those states without representing their people. If that is so, and 

if the representative principle is as much implanted in one of those chambers as in the other, upon 

what principle can it rest that the senate should not deal with the question of money or taxation, but 

may with any other question in which any state interests are likely to be threatened? What is the 

object? Is it because we are simply accustomed to have the representative power placed in one body 

that we cannot conceive the idea of there being a form of federation, or a union of states, in which 

there cannot be any thorough representation unless we have two such bodies? It seems almost an 

obvious proposition that where you have not what may be called-I do not speak from a religious point 

of view-a unitarian constitution, but a legislative union such as we propose in this case, unless you are 

going to maintain the principle of representation-you may call it the representation of state 

individuality if you like-in the second chamber, you are not forming a federal constitution at all. If 

you are forming a federal constitution, and upon federal principles, you cannot kick the principle of 

representation out of the doors of the second chamber. If I am right in that contention-and I believe 

that, at any rate, it is a contention founded upon a correct sequence-it will be obviously as unwise as 

impossible at the same time to maintain a constitution resting upon goodwill, and during that time to 

deprive the second chamber of a veto, even in detail, upon propositions which may affect the rights, 

and possibly the existence, of the states. It is not difficult to imagine an illustration. An illustration 

comes to us in the most familiar form. I am not going to enter too much now upon ground that may be 

debatable; but if we are to have the primary chamber-the house of representatives, resting, as I hope it 

will rest, upon universal suffrage and local representation-there is no doubt that, being based upon 

population, it will give a very large preponderance of power in that chamber to the most populous 

states. All of us are accustomed to legislative propositions in which questions of policy, questions 

affecting local or state interests, are so inextricably interwoven with questions of money, that to deny 

the power of veto in detail upon these is to prohibit the exercise of state right at all. I venture to say, 

therefore, that if you once admit the principle of the custody of state interests in a representative 

chamber, resting not upon [start page 92] mere locality, but upon the individualism of the states-

representing through the states their people just as the other house represents the people through a 

locally elected assembly-you can no more deny the right of veto in detail on questions of money and 

taxation than you can deny it in respect of anything else. It is clearly upon reasons of that kind that the 

framers of the Constitution of the United States saw they must give the power of amendment to the 

senate. I am not here, as has been suggested to-day somewhere else, to make a speech in favour of 

upper houses. My views in that respect have undergone some change, and I am, probably, no fonder 

than the hon. member, Mr. Deakin, is of the nominee principle in legislation, or, as I think Goldwin 

Smith has called it, "the barefaced proposal" to permit the leader of a dominant faction to secure the 

interests of his faction by appointments which are not under the will of the people. But there is one 

result of the argument which I now put forward, if it is correct, which I will ask hon. members to bear 

in mind. If you resolve to accept the Constitution of the United States Senate for our federal 



constitution you will find it to be an almost absolute necessity of the case that all your second 

chambers in your individual states shall be elective. If that has the approval of the hon. member, Mr. 

Deakin, as I am sure it has, he will see that one good result will flow from the custody of state rights 

being as much without limit as it is safe to make it. I said an illustration in this matter is to be found in 

the case of the capital, and I wish to handle this subject as delicately as one may, looking at the 

various opinions which of course exist all round as to the place which should be the capital. If we 

consider the very large preponderance of voting power gained by the principle of representation 

according to population in the house of representatives, as I suppose it is to be called, we can conceive 

this state of things: the introduction of a bill fixing some place or city-either an existing city or some 

arbitrarily defined area as the capital of the federal dominion. We can conceive that bill being 

surrounded with all the necessary provisions to bring into effect the desire to constitute this capital, 

and then we shall see that it is impossible that a bill of that kind can be anything but a money bill-a 

bill of expenditure. If the principle of vetoing in detail is to be withheld from the federal senate, what 

is to be done with that bill? Are all the senate, except the one state which shall find the capital within 

it, to combine in rejecting the bill, and ensuring its rejection time after time until each state finds 

something to its liking? Is that the way in which the thing is to be done, or is it to be subject to proper 

restrictions-subject to some other method of settling what may be a cause of friction and deadlock? Is 

it not better that such a matter should be dealt with separately from the money provisions? If it is not-

and we can quite conceive those who are in a large majority in the house of representatives-a 

government with a large majority-taking this means of enforcing their will -and it cannot be called 

tacking in any sense-it is impossible to foresee an end to the trouble and friction that will ensue. That 

is one instance of the harm that will result if the federal senate is not intrusted with some power of 

veto as to details, because the result will probably be that bill after bill for this purpose would be 

brought in, and be rejected one after another. Is it not more desirable for the prevention of friction-is it 

not more desirable in order that there may not be deadlocks, which my hon. friend seems so to 

anticipate-that the second chamber should not be confined to the veto, as I may say, in globo-the veto 

of a measure altogether? What is likely, for [start page 93] instance, to be the result of such a 

proceeding? Do we not know what it has been in other places? I am not going to enter into any 

discussion of the justice of the position many times taken up by second chambers-upper houses, as 

they may, perhaps, be more technically called-in dealing with proposals coming from the 

representative chamber. But when we examine the course of these things we find that where the right 

of amendment, or the right of veto in detail has not been secured, the greatest friction has occurred. I 

do not say that has not been necessary; I do not say that it may not have been wise-for that is a matter 

which we need not carry into this debate-to limit the powers of second houses, many of which are 

nominee; but what I do mean to convey is this: that we have seen in our own experience that in cases 

where a right of amendment has been exercised, or a right, at any rate, of veto in detail, it has been 

possible to excise an obnoxious provision, and pass the rest of a measure, and that that has frequently 

been accepted subject to future action. On the other hand, especially when you find that the whole 

custody of state rights as respects national measures is in the federal senate as the last resort, how 

great a temptation the restriction of the veto to an entire rejection will be to them to do one of two 

things, either to get rid of a whole measure of public policy because it in part interferes with state 

interests, or, on the other hand, to surrender their function of safeguarding those interests in order that 

a measure of public policy may not be lost. Is either of these things good, and is not either of them 

likely to be avoided by granting a veto in detail? So, therefore, I do not share the very powerfully 

stated objection of my hon. friend, Mr. Deakin, to the proposition raised by Sir Samuel Griffith. I 

think that when we come to examine this question a little more fully we shall find that we can get rid 

of any confusion arising from previous experience of bodies which do not embody the federal 

principle. We shall be inclined on the very ground of the theory of representation to concede this veto 

in detail to a body which does embody the federal principle. And I take pleasure in stating that this 

argument appears to me to be correct, because I find that there is an insinuation, out of doors at any 

rate, that the settlement of the principles of a federal constitution is likely to result in some sort of 

conflict between those who represent the large and populous states and those who represent the 

weaker ones. I trust that there will be no conflict of that kind, and speaking for myself -and I think I 

can speak for the whole of my brother delegates, though as to whether they are at one with me in this 

argument I know not-but speaking as to their wishes and desires, I am quite sure that they will not, at 



any rate, and that they feel that nobody else will be, parties to any attempt to take away anything 

which ought of right to belong to less populous and less wealthy communities, simply by the exertion-

as they may exert them under the federal constitution, if it is not righteously guarded-of powers which 

would collocate too much in the hands of the union, if it were under the unitarian system of 

government, in oblivion of the very fact that those rights rest on the federal principle. I think, then, 

that the course of veto in detail tends rather to lessen than to increase friction, because the danger of 

friction does not rest in legislatures alone-the friction that will be dangerous will be the irritation of 

individual states in their political capacities. It must not be forgotten that there is to be a double 

citizenship conferred by this constitution upon every citizen of these states and of the great nation 

which we hope to found. If there [start page 94] is that double citizenship and there is not in all 

essentials a due representation of it even in questions of money, then the friction of which my hon. 

and learned friend sees so much danger in the relations between the senate and the house of 

representatives on occasions in other places, say in America, would be merely a surface indication of 

deep-seated irritation, which any negation of proper rights will evoke within the states which are 

parties to the compact. It is upon the question whether you secure their goodwill or provoke their 

irritation that the dangers exist, and it depends upon our care in that respect whether these dangers 

will grow to a head or wither away. Mere specifications or schedules in acts of parliament are not the 

only things to look to-mere delimitation of rights and powers-because it is in what we may call the 

overlap that the danger arises. However religiously you may separate and guard the functions which 

you give to the one great legislature and to the subsidiary legislatures, there are points on which it has 

been always found that they sometimes will overlap; and following out the principle of the 1st 

resolution here, especially considering the vast growth to which they had attained before this 

movement was taken in hand, unless we conserve to the states not a mockery of their rights, but an 

effective assertion of them in case of such overlap, we shall soon find many who will regret their 

compact, and if it is a compact that they find indissoluble, then so much the worse for the union. So I 

take it that if you wish to preserve the goodwill of the states, and their adherence to the general 

constitution, not as a matter of compulsion, but as a matter of loyal good faith, you will do all that you 

can to secure, and not to reduce, the power to provide against any encroachment. And to reduce a 

great representative body, founded upon the very recognition of state individuality, if I may use the 

term, and highly representative of the component communities-to reduce that body because of some 

experience which we have under a wholly different system to the level of a mere revising nominee 

chamber, would not be good work. It would be dangerous work; it would be work which would result, 

if it resulted in any union at all, in one which would be the subject of friction and regret from day to 

day, and from year to year. Let us not run into this danger. It is incumbent upon those who represent 

the large states, while taking care that neither they nor anybody else shall make too large a surrender, 

to see that no form of government is established which may place states weaker in population at the 

mercy of others. And let us all recollect that these are changeful communities; that they are in various 

stages of development; that that which is to-day the least populous may in fifty years be the most 

populous; that we are not legislating for ourselves alone. Let those who are anxious-of course, as I 

know well, without any desire to be aggressors-for a form of constitution which may result in an 

encroachment upon those rights recollect that any of the states may one day be the victim of that very 

encroachment; and therefore legislating for the future, as we hope the parliaments will legislate upon 

our initiative, and not legislating for to-day, let us take the utmost care to introduce those protective 

provisions which after all will be the protection of ourselves-the protection of ourselves as citizens of 

a federated state in all our relations as such citizens, and our protection for the future in respect of our 

state individuality. The best way to do this is, I think, to recognise the fact that while the ordinary will 

and impulse of the people is conserved, and its operation is conserved in the house of representatives, 

still the senate will be a [start page 95] part, and a necessary part, of the expression of the people's 

will, because if it be not, we shall forget that each citizen has a double citizenship to perform. Now, 

the Senate of the United States is, I have said, elected on some such system as, subject to further 

arguments, I hope to see existing in this federation, and we know what the result of that system is. The 

election is based on universal suffrage -because the senators are elected by the legislatures of the 

individual states who are elected by universal suffrage-and the result is a legislative body the 

judgment and capacity of which comes quite up to the ideal or the standard outlined by the President 

in his opening speech. It is worth while considering on this point whether there is not a sacrifice of the 



intellect and power of a state when you take means to secure the representation which in the United 

States has been proved to have commanded the respect of all citizens, if you at the same time 

withhold from those whom you deem so capable the power of beneficently guarding the interests of 

the states, and without which the states themselves might at any time, if they did not become 

rebellions, become at any rate wholly dissatisfied. It is not, we hope, all of us, to be the result of our 

labours that a constitution will be framed the possible result of which may, even in the far future, be a 

resort to violence. It is upon harmony and good-will that this constitution must be based, and the only 

way to base it so is to protect individual state rights in such a manner that there will be no suspicion, 

no distrust, at any time harboured in the general work of legislation by those who represent, in one 

body or the other, the states which are not the most numerous, and not yet the most advanced. 

Especially is it necessary in the condition at which we have arrived. When we consider that this is a 

state which is as large, or almost as large in itself as the thirteen states which formed the original 

American United States; and when we consider the hugeness of the individual state interests with 

which we have to deal, caution in this respect is more incumbent upon us than it ever was upon any 

body of legislators addressing themselves to a similar task. Now having, I trust, made myself plain 

upon that, and having, I hope, shown that unless there is something more than a mere power of 

rejection of money measures in the federal senate there is at any time a possibility of a gormandising 

process being indulged in by the representatives of states in the greatest numerical superiority, I 

should like simply to pass on to express, as we must all express, approval of the remainder of the first 

sub-section, that is to say, the formation of the house of representatives to be elected by districts 

formed on a population basis, with the sole exception that, instead of possessing the sole power of 

originating or amending all bills for raising revenue or imposing taxation, they, in the exercise of their 

power, or any serious portion of the exercise of it, should have the assistance of the federal senate in 

the highest form, at any rate, in a higher form than my hon. friend, Mr. Deakin, seems ready to give it. 

Now, with regard to the judiciary-and I hope that now I have come near to the close of my remarks. It 

is no use, I take it, our establishing a federal supreme court, if it is to have merely the academical 

functions of a court of appeal, if the term is admissible. A federal supreme court must have power to 

enforce its decrees in every way. Its process must run throughout the length and breadth of the federal 

states, and it must have power to enforce its decrees against any individuals, just in the same way as 

the supreme court of any of the existing states has power to enforce its decrees against any citizen 

therein, otherwise federal laws will lose their sanction; because the executive, legislature, [start page 

96] and judiciary, constituting the three great arms of state, if every one of them does not rest upon 

and reach the individuality of each citizen, then as far as one of them falls short, the constitution will 

be imperfect on one side. Therefore, the power of reaching, and reaching in the strongest form and 

way, the individual components of the states of the federation must be as strongly reposed in the 

federal judiciary as in either the executive or the legislature; and the wider the jurisdiction for 

necessary purposes that is given to them the safer the federation will be, because you are more likely 

to preserve that harmonious working of the constitution by intrusting the interpretation of it to a 

tribunal which will deal with the citizen in his individual relations than you are to preserve it by 

leaving the interpretation in the hands of those who may act as between state and state, and who may 

provoke the very kind of friction between community and community which it is our object to avoid. 

To make the thing plainer-where it becomes necessary to construe the validity of a statute, either the 

statute of one of the provinces, or where the statute of the federal parliament may seem to impinge 

upon the state statute itself-in either of those cases the safest course is to trust to the interpretation of 

the federal court, because by that means the interpretation by individual cases is likely to meet with a 

more harmonious acceptance than would be the result if jealousy were provoked by endeavouring to 

settle it as between state and state. Quoting from Munro's book on the "Constitution of Canada," at 

page 218, I find that there is cited a piece of legislation, which, instead of taking the form, as it does 

of a separate act in Canada, might almost well be incorporated into our constitution as a provision 

binding on all. Munro says: 

 

In the case of those provinces that passed a law to such effect, provision was made for conferring a 

special jurisdiction on the supreme and exchequer courts in controversies between the dominion and a 

province, or between provinces, or relating to the validity of provincial laws. 

 



When the legislature of any province forming part of Canada shall have passed an act agreed and 

providing that the supreme court and exchequer court or the supreme court alone shall have 

jurisdiction in any of the following cases:- 

 

(1.) Controversies between the Dominion of Canada and such province. 

 

(2.) Controversies between such province and any other province or provinces which may have 

passed a like act. 

 

The two following are the provisions to which I more immediately refer:- 

 

(3.) Suits, actions, or proceedings in which the parties thereto by their pleadings shall have raised 

the question of the validity of an act of the Parliament of Canada when in the opinion of the judge of 

the court in which the same are pending, such question is material. 

 

(4.) Suits, actions, or proceedings in which the parties thereto by their pleadings shall have raised 

the question of the validity of an act of the legislature of such province when in the opinion of the 

judge of the court in which the same are pending, such question is material, then this section of the act 

is to be in force in the class of cases in respect of which such act may have been passed. 

 

In (1) and (2) the proceedings are to be in the court of exchequer, with an appeal to the supreme 

court. In (3) and (4) the judge who decides that the question is material is to order the case to be 

removed into the supreme court for the decision of such question. 

 

And the decision of questions, I take it, by a high tribunal possessing the confidence of all the 

citizens of the federation will be much more likely to lead to peace and goodwill among them than 

any decision outside of it, imposed as an over-burden upon the legislative or executive arms of the 

state. I see that it is proposed that this supreme court, this federal judiciary, is to constitute a high 

court of appeal for Australia, under the direct authority of the Sovereign, whose decisions shall be 

final. It was well pointed out by the mover of the resolutions that the endeavour to get rid of the 

jurisdiction of the Privy Council for the Dominion of Canada was [start page 97] a fruitless one, 

because the Imperial Government refused to assent to such a transfer of power. Whether they would 

assent to such a transfer of power now seems very doubtful. By precedent they would not; but I do 

hope that the mere fact that the action of the Imperial Government has in a previous case been against 

the granting of any such power will not deter the framers of this constitution from inserting provisions 

which will claim the power. It may be refused, and, if it is refused, the refusal may be provocative of 

more or less dissatisfaction; but that it is a power to ask for, and a power which will be beneficial 

when gained, I have not the remotest doubt. Of course there may be exceptions, as the hon. member, 

Mr. Deakin, has so well pointed out, in cases where imperial interests are concerned, or in cases-but I 

am more doubtful as regards following his argument in this part of it-in cases where the stability and 

uniformity of interpretation in matters of common law may be endangered by not resorting to the 

Privy Council. In the first case there may be an exception, but with regard to all other cases, I trust 

that this Convention, and the parliaments to whom its conclusions are to be presented, will use their 

utmost efforts to secure the abolition of the jurisdiction of the Privy Council and the transfer of 

supreme authority to the colonial judiciary, which I am sure will be beneficial to the whole of the 

colonies. I say this without attempting to derogate from the authority of the Privy Council, but those 

who have watched the course of its decisions are aware that that tribunal is not always constituted in 

its best aspect; that there are occasions when that board-because it is a board-is presided over by 

judges who, whether as regards their past judicial career, or, at any rate in some cases, as regards their 

existing capacity, would not be one whit superior, but-I almost tremble to say it-are not equal to the 

class of judges to be found in this continent to constitute a federal supreme court. I feel no doubt at all 

that from the ranks of the very eminent members of the bar and of members of the amalgamated 

profession, as probably it may be, in these colonies there is ample material to be found for the 

constitution of a supreme court of appeal to which no citizen of Australia need fear to intrust the final 

adjudication of his claim and I feel equally sure that the institution of a change such as this will be 



hailed with loud acclaim as one, if not of the most valuable provisions in principle in the constitution, 

yet as one of the most beneficially workable provisions which will accompany it. I have to thank hon. 

members for having listened to me so kindly, and before sitting down I should like to read a few 

words which struck me on looking into a well-known authority last night as to the advantage of a 

federal union and the division of power. I find this in Story's "Commentaries on the Constitution of 

the United States," section 291-a book, as I said, that is of the highest authority, and I think the 

passage is calculated to give a clear indication in a very few words of the result that will follow upon 

the exercise of proper caution in the maintenance, on the one hand, of the executive, parliamentary, 

and judicial strength of a general government within the powers assigned to it, and, on the other hand, 

the maintenance of state rights in all matters which it is not considered necessary to hand over to the 

federal authority. 

 

If there were but one consolidated national government to which the people might look up for 

protection and support, they might in time relax that vigilance and jealousy which seem so necessary 

to the wholesome growth of republican institutions. If, on the other hand, the state governments could 

engross all the affections of the people, to the exclusion of the national government, by their familiar 

and domestic regulations, there would be danger that the union, constantly weakened by the distance 

and dis- [start page 98] couragements of its functionaries, might at least become as it was under the 

federation-a mere show, if not a mockery, of sovereignty. So that this very division of empire may in 

the end, by the blessing of Providence, be the means of perpetuating our rights and liberties by 

keeping alive in every state at once a sincere love of its own government and a love of the union, and 

by cherishing in different minds a jealousy of each which shall check as well as enlighten public 

opinion. 

 

As to the executive, I must say that the question raised by Sir Samuel Griffith has given me, for 

one, considerable perturbation. I know that it is very easy to pooh-pooh the whole matter and to say, 

"You must look to the representative chamber, and that alone as the seat of ministerial responsibility"; 

but, as I venture to think, I have shown that we do not find, or shall not find, in a properly constituted 

federal body, the representation all collocated in one chamber; and if we do not find it there, that 

admission places us at once in face of the difficulty which Sir Samuel Griffith has suggested, and I am 

afraid that it is a difficulty very hard to solve. But British communities have been in the habit of 

solving difficulties sometimes by anomalous means; and, where they have had to make a choice, they 

have made it sometimes not altogether in accordance with principle, and have been rewarded for their 

pains by the very beneficial working of their constitutions. Now let us endeavour to get at some 

solution in this way. Is it certain that the question of legislative power and the question of ministerial 

responsibility rest on the same lines? Is it quite clear that where it may be necessary to embody even 

the representative principle in two chambers for the exercise of legislative power it is unfair or unjust 

to intrust the working of the constitutional principle-the principle of ministerial responsibility-to one 

chamber alone? I am afraid we shall have to solve this difficulty by making the executive of the 

dominion responsible to the chamber called the representative chamber-to that one which has not the 

custody of state rights specifically within its control. One reason why I am led to conclude that this 

would not be a dangerous result is the remark which fell from my hon. friend, Mr. Playford, 

yesterday. He said, if I understood him correctly, that we should not find it possible to graft on the 

American system the system of responsible government, and make it work. Well, I think that by 

allowing the operation of the principle of responsible government to rest in the responsibility of the 

executive of the day to the house of representatives, we shall, at any rate, be able to make the 

constitution work. Although it may be impossible at the present stage to suggest any better provision, 

I must confess that I am not in love with the solution that has been suggested, that a proportion of the 

ministry of the day should retire upon the vote of one house, or of both, and that the others should 

remain in office. 

 

Sir SAMUEL GRIFFITH: That is not proposed by any one! 

 

Mr. MUNRO: Suggested! 

 



Mr. BARTON: I am not sure that it was not proposed, but at any rate it struck me that it had been 

suggested. 

 

Sir SAMUEL GRIFFITH: As a possible working out in time! 

 

Mr. BARTON: As a possible working out in time. I do admit that there is a great deal of force in 

the suggestion that there are certain phases of constitutional development which, to a great extent, 

must be left to the working-to that which express provisions will evolve from themselves, rather than 

to attempt to define them too strictly at the outset; but I fail to see how the working of any such 

constitution as is likely to be framed will result in a limited ministerial responsibility of that kind. I 

take it that we [start page 99] shall be shut up to the choice of one of two things, the American system 

of dissociation of the executive, or the adhering to that which we individually have found to work as 

well as anything else can work in the present stage of political development, that is, the ordinary 

principle of constitutional government. In that respect I think that, irrespective of any question of a 

referendum, which I have heard suggested, we shall find ourselves safer in relying on the old lines of 

constitutional responsibility at the hands of one chamber, although it may not take unto itself the 

whole of the representative principle, than we shall be by attempting either to weld two chambers 

together for executive purposes-which I think would be a clumsy expedient-or by venturing upon the 

dissociation of the executive from the representative body, the segregation of ministers from 

parliament, resulting, as we know it has resulted elsewhere, in a body of ministers not possessing 

indeed the whole executive power, and whose working is hampered to this extent: that, being 

individually amenable to a president, they are only in the very slightest degree animated by a common 

policy so far as regards their common action. That is a state of things which I do not think would 

conduce to good government, and I therefore think, notwithstanding the embodiment of the federal 

principle in our second chamber, notwithstanding the embodiment of a proportion of the 

representation of the country in it, we must give up the idea that we are to dissociate our executive 

from our parliament. We shall be much safer in taking our stand upon the solid constitutional ground 

of responsibility to one house alone. And there is a reason for it in this case to be found in this way: 

that the chamber to which it is proposed that ministers should be responsible, is that chamber which is 

most charged with the conservation of the general rights of which the executive is the exponent: that 

is to say, viewing the federal executive in its distinction from the various executives of the provinces, 

the chamber which has most to do with the conservation of the powers and functions of that 

executive, and within the lines of which it will oftenest act in its relation to the individuals of the state, 

will be the house of representatives; and if we work upon that line, I think we shall find it to be, 

perhaps, by no very great stretch of principle a decided gain in the working of our political system, 

and we shall find it possible to conserve the principle of ministerial responsibility, and responsibility 

to that house alone. I again thank hon. members for the kindness with which they have heard me. I 

hope, as I promised, that I have not wandered from the point, and that I have not wearied by 

repetition. I have ventured to address myself to this subject because I think that, after all, no one can 

be blamed, however young he may be in so august an assembly as this, for bringing into the common 

stock his ideas and reasons, where the interests of his country and the interests of the very much 

greater country which he hopes to make his own are so much concerned. I hope that I am at any rate 

acting in the spirit in which we all labour together, and that the result of our labour will be to found a 

state of high and august aims, working by the eternal principles of justice and not to the music of 

bullets, and affording an example of freedom, political morality, and just action to the individual, the 

state and the nation which will one day be the envy of the world. 

 

Sir JOHN DOWNER: I am sure we all appreciate the modesty which has led the hon. gentleman 

who has just sat down to apologise for what be called his presumption in moving the adjournment of 

the debate yesterday and in resuming it to-day. 

 

[start page 100] 

I believe the feeling of every hon. member present, whether the views of the hon. gentleman do or 

do not happen to precisely coincide with his own, is to join in congratulating him on having made a 

speech which will be of very great service to us in this discussion-a speech most admirably conceived, 



most logical in its construction, and one which, as it to a large extent falls in with my own views, not 

unnaturally carries the greatest conviction to my mind. Sir, the hon. gentleman devoted himself, 

during the greater part of his address, to the discussion of the question raised in your resolutions, and 

developed greatly in that most able speech which we heard from my hon. friend, Mr. Deakin, as to the 

power of veto to be lodged in the senate. It occurred to me at the time the hon. member, Mr. Deakin, 

was speaking, that we could scarcely carry out his wishes without, in so doing, negating the very first 

branch of your resolutions. It appears to me that the "powers and privileges and territorial rights of the 

several existing colonies" cannot remain intact if the people's will, as defined by that hon. gentleman, 

is to be supreme, and if the colonies, as a whole, are to be coerced by the individual votes of the 

inhabitants of the whole. We are sent here, all of us I think, under practically the same conditions. We 

are directed to endeavour to frame a constitution which will bring about union between the Australian 

colonies; but we are also directed, in doing that, to take care that that constitution is based on terms 

just to the several colonies. That, sir, of course, is a sentiment which will, I am sure, run through the 

intentions, although it may sometimes fail in the expression, of every hon. delegate, and it is one 

which, I fear, would be entirely outraged if this resolution were carried without the qualification 

indicated by the hon. member, Sir Samuel Griffith. Sir, as we all know, we are not altogether without 

precedent and experience in this matter; we are not embarking altogether on an unknown sea. We 

have the experience of a great republic before us. We have that constitution which was framed by 

some of the most eminent men living at that time-framed, sir, not in any hot impetuosity, but after 

mature deliberation. We have not only that before us, but we have also seen the working of it now for 

upwards of 100 years. We have seen that whatever doubts there may be as to the working of some 

portion of the constitution, the general verdict of mankind as to the value of the general articles has 

been entirely in their favour. We know, too, the difficulties which met the able gentlemen who drafted 

those articles in the very inception. We know that this same question, about which my hon. friend 

feels so strongly, and without which he thinks this federation is impracticable, was discussed amongst 

the states represented at that convention, and discussed from identically the same standpoint as this 

question must be discussed here. We know that the states insisted on union, but objected to unity; that 

they wished a federation of independent states, but not an amalgamation into one empire; and we 

know, too, that the representatives at that convention were equally divided, and it was only by 

resorting to a committee that the difficulty was finally overcome. And, sir, the difficulty was got over 

in precisely the manner which the hon. member, Sir Samuel Griffith, suggests should be resorted to 

here, by recognising in one branch of the legislature the states, and by recognising in another branch 

of the legislature individual members of the whole community of states, and giving both those houses, 

each of which, in its own position, was absolutely necessary to the preservation of the autonomy of 

the individual states, jurisdiction which was practically co-ordinate. I say practically co-ordinate, 

because, in one par- [start page 101] ticular, and in one particular only, the jurisdiction was not so and 

that was in the right to introduce money bills. But that convention finally agreed in going further than 

my hon. friend, Sir Samuel Griffith, wishes to go now, and not merely gave the senate the power of 

vetoing either wholly or in part money bills sent up from the house of representatives, but gave them a 

general power of amending any bills which should be sent to them. Without this agreement the United 

States of America would not have been constituted, at that time at all events; and under that 

agreement the states have progressed to the position which they have now attained, and although, as 

in every constitution, difficulties, jars, and discords will exist, still, on the whole, the jars and discords 

there have not been appreciably greater than those in the constitutional governments to which we are 

accustomed. No objection has ever been very seriously made by any large body of people, or, I would 

rather say, by the people generally, to the co-ordinate authority reposed in the senate, or to the method 

in which that authority has been exercised. There was then a greater disproportion, or as great, at all 

events, between the populations of the largest and smallest of those states as there is now between the 

populations of the largest and the smallest of the Australian states proposing to federate. Nevertheless, 

equal representation, co-ordinate legislative authority, was given to the smallest as to the largest. 

Experience has shown us that that has worked thoroughly well, and has proved as satisfactory to the 

larger populations-to the states containing the largest populations, one of which, I think, sends forty 

representatives to the house of representatives, whilst another sends only one-as to the smaller 

populations upon whom co-ordinate power was conferred. I do not intend, even if I could, and I could 

not if I wished it, to go over the arguments so closely and logically put by the hon. gentleman who has 



just sat down. I say that, if I wished to do it, I have not the power, and I am certain that every one 

here, whatever his views on the ultimate question, must have been profoundly impressed by the 

manner in which the hon. gentleman submitted and stated his arguments. I should be sorry to be 

supposed to be expressing my own concluded opinions, because we are met here for deliberation; but 

whilst I think, at the present at all events, that it would be impossible to establish this federation at all, 

and certainly not in a satisfactory way, without the point raised by the hon. member, Sir Samuel 

Griffith, being at least conceded, still, when we have settled that question, of course we are not out of 

our troubles, because there is more to be looked at. If we do agree, as I think we must, that the two 

houses shall have co-ordinate legislative authority, and that it shall be competent for the senate at least 

to do what the hon. member, Sir Samuel Griffith, suggests-to veto in detail any bills sent up to them, 

whether money bills or not, still we have got the further difficulty to settle, as to how the executive is 

to be constituted. I cannot say that I have quite come to the same conclusion as that of the last speaker 

on this subject. Although some of us are Australians by birth, all of us have had English traditions 

handed down to us, and have a natural prejudice in favour of the methods of governments in the 

country from which we sprang. At the same time we must recollect, as the hon. member, Sir Samuel 

Griffith, said, that we are considering something about which the mother country's laws know 

nothing, something quite outside the ordinary orbit of imperial concerns, and it may be that we may, 

in framing our constitution, find it impossible to work this new federation properly unless we strike 

out on some [start page 102] new lines. The proposal in the resolution before us, is that the executive 

should be responsible to the house of representatives, and liable to be removed on the vote of the 

majority of the members of that House. While the hon. member, Mr. Barton, tells us that he sees 

difficulties in carrying out that proposal, and feels the difficulties which the hon. member, Sir Samuel 

Griffith, suggests, he nevertheless appeared to conclude that that is about the only method which we 

can expect to work satisfactorily. But I would ask the hon. gentleman, with his strong views in 

support of the authority of the senate, with his convictions that to preserve the authority of the senate 

is at least as important as to preserve the authority of the house of representatives, does he think that 

that authority can be preserved intact, and will not inevitably gradually be frittered away, if the 

government of the country is comprised in a body selected exclusively from the other branch of the 

legislature, and responsible only to them? What weakens responsible government? The upper 

branches of the legislature, be it the House of Lords or the legislative councils of the different 

colonies, have, so far as either common law or written law is concerned, authority almost co-ordinate 

with that of the Commons or the Assembly. It is the practice of the community, super-added to the 

law, which has gradually deprived the upper branches of their authority, and neither common law nor 

statutory maxim is responsible for the encroachment which has taken place. Now, sir, supposing we 

make the executive responsible to the house of representatives only, can we doubt for a moment, by 

analogy from what has happened in the past, that we shall see in the future the authority of the senate 

gradually dwindling until it becomes a body that is practically, if not absolutely, subject to the house 

of representatives? This is really the difficulty of the situation. The difficulty in reference to the 

executive is greater than the difficulty as to the precise constitution of the two houses; and my strong 

opinion, at present at all events, is that it will be absolutely impossible to preserve the rights and 

privileges of the house representing the colonies, if the government is solely responsible to the house 

which represents the individual electors. The representatives, say of the two colonies of New South 

Wales and Victoria, would probably represent the proportion of eight to three, compared with the 

other colonies; and the result undoubtedly would be that, supposing these great colonies, settling their 

ancient feuds, and with the customs barrier removed, which I think has alone kept them apart, and 

made them unfriendly, happened to come into sweet concord once in a way, we might expect the 

result to be that the executive would be selected exclusively from these colonies, and that the minor 

colonies would have very little voice in the government of the dominion at all. It seems to me quite 

impossible to conceive the privileges of the one house being retained if the executive authority is 

entirely reposed in the other. Then, sir, what is to be done? There, of course, comes the difficulty. The 

method adopted in Switzerland might be resorted to. The two houses might meet as one-the senate 

and the house of representatives-and appoint their ministry, who should retain office-there it is for 

three years-for a time to be determined. That would be a government which would have the 

confidence of the house, not responsible in the ordinary sense, and it would impinge upon our English 

notions to that extent; but still, I think, a government much more consistent with the federation which 



is to be brought about than a government which can only properly exist under an empire. I take it that 

in these matters we are al [start page 103] striving for the same end, that we are not necessarily 

obstinately pledged to any particular view which may be expressed upon this introductory motion, but 

simply endeavouring to assist each other in arriving at a conclusion that may bring about the 

federation which we all desire to see attained. As to the federal judiciary, I will just say that I entirely 

agree with the views of the hon. and learned member, Mr. Barton. I think that, for the federal 

constitution to work well, there must be a strong judiciary. That has been the experience of America; 

in fact, the Union could not have worked there without the assistance which from time to time it has 

received from the judicial bench; and the stronger and more powerful the judicial bench, the stronger 

and better will the union be. So far as my experience as a professional man is concerned, it agrees 

with the experience of the professional men of other colonies, which is that there is no necessity at all 

for appeals to the Judicial Committee of the Privy Council, not merely on the ground that was gently 

hinted at by the hon. and learned member, Mr. Barton, namely, that the constitution of that tribunal 

was not always as satisfactory as it might be, but also because, in the first place, we think that justice 

should be speedy; in the next place, that we are satisfied with our own tribunals, or we will be when 

we have a federal judiciary; and, in the last place, where any appeal would be required from a tribunal 

of such high eminence as the federal supreme court, the question as to the right or the wrong of the 

matter would practically have come to so fine a point as probably to be almost a question of 

temperament as to which way the case would be decided. But, if we wish to make Australia self-

sufficing one of the first things which I think we must insist upon is having our final judiciary here. I 

do not say this without any limitation. I agree with the, limitation that the hon. member, Mr. Deakin, 

mentioned. When imperial questions arise her Majesty must have some supervising authority; but so 

far as the other matter to which the hon. gentleman referred is concerned-as regards any important 

common law questions-I think that the Supreme Court and our federal judiciary will be quite 

competent to settle those, and I am not aware of any reason which makes it imperative that the 

decisions here and the decisions in the old country should always follow on precisely the same lines. 

So far as your resolutions, sir, generally are concerned, I agree with them. I agree that the border 

custom-houses must be removed; but I also agree with what is the general understanding throughout, 

at all events, a large majority of the Australian colonies, namely, that whilst intercolonial free-trade is 

to be permitted, it is on the condition that for a time, at all events, there shall be protection against the 

outside world. Without that limitation and understanding-whether the understanding be expressed or 

not is another question-the Australian colonies will certainly not be federated at the present time; and 

I think that it would be a good thing to fix some date when this intercolonial free-trade should begin, 

and to allow each colony meanwhile to collect its duties in its own way. Of course time has to elapse, 

and probably a good deal of time, before any legislative effect can be given to our consultations here; 

but, I think, nevertheless, that it would be satisfactory to most of the colonies-to all the colonies which 

have adopted protective duties-if a date were fixed in the constitution when this new law should take 

effect. When we go into Committee we shall all of us no doubt have many opportunities of expressing 

our opinions on the different questions that arise. I simply have endeavoured, sir, to imitate your 

brevity in addressing myself as concisely as [start page 104] I could to the principal points contained 

in your resolutions, and particularly taking the opportunity of expressing my opinion as to what I 

consider the crucial point of all, which is, that so far as the constitution of the senate is concerned we 

must follow the precedent of America, and, whilst showing every respect to the views of individuals 

as represented in the house of representatives, we must still take care that the views of the states shall 

be studied in an equal degree in the representation of the senate. 

 

Mr. THYNNE: As there appears to be considerable hesitation on the part of older members of the 

Convention in continuing the debate, and as we have a little time before the usual hour for 

adjournment, I propose to claim your attention for a few minutes, I think I may be pardoned if I point 

out what appears to me to be a misapprehension of the views which the hon. and learned member, Sir 

Samuel Griffith, expressed in connection with the matter of the executive. It seems that the discussion 

has proceeded upon the idea that the hon. and learned member, Sir Samuel Griffith, in his speech 

advocated an immediate change from the present relation of responsibility of the executive to the 

popular house. I understood that hon. and learned gentleman not to support that view, but to 



recommend that the constitution should be left open for such developments in government in these 

colonies in future years as the circumstances of the times may require. 

 

Sir SAMUEL GRIFFITH: Hear, hear! 

 

Mr. THYNNE: I think, sir, that it would be very unwise for us to impose any fetter that is not 

absolutely necessary upon the free and full development of the future constitution which may be in 

force in these colonies. The function that we have to fulfil in meeting in this convention is that of 

framing a federal constitution. We are asked to now advise the parliaments of the colonies, and also to 

advise the Imperial Parliament-for its assistance will probably be required in bringing federation into 

being as to the best mode of initiating a federal government in these colonies. I think that under the 

terms of the resolutions that have been passed by all the parliaments any general arguments in favour 

of federation are now quite out of place. We may assume that it is our duty to avoid considering that 

question, for it has been settled by the authorities that sent us here, and we ought to devote ourselves 

immediately and seriously to the work of framing a constitution which we hope will prove acceptable, 

because it will be just to the different colonies. I wish to make a few remarks upon the work which we 

have to do in this Convention. In the first place, in framing a constitution, we are called upon to assist 

in putting the highest stone upon the great edifice of the political development of these colonies. That 

development has proceeded from very small beginnings, namely, in the first instance from a military 

garrison in a Crown colony governing not only people subject to servitude, but also a small proportion 

of free settlers, until it has now expanded into colonies with certain limited powers of self-

government, but still dependencies of the British Parliament and the British people. I was surprised to 

hear from two such well-known statesmen in these colonies as the two hon. gentlemen from Victoria 

who have spoken, that they have been under the impression so long that these colonies enjoyed the 

privilege of responsible government. It is an old saying that "a prophet is without honor in his own 

country," and it seems to me that that proverb applies to the colony of Victoria as well as to other 

places. Some years ago I had the privilege of reading a book written by a most distinguished 

Victorian, in which this question is dealt with, and the words which he made use of at that time have 

[start page 105] remained engraven on my memory ever since. I think they are words which must 

never be forgotten by the people of these colonies until such time as the responsible government 

which he defines in his work is attained. Professor Hearn's definition of responsible government is: 

 

Where a legislature is established, and a promise is made by the Crown of the exercise of the 

prerogative exclusively by the advice of ministers having the confidence of Parliament. 

 

That is a complete and satisfactory definition of the system of responsible government, and I think 

that no one can for a moment be under the impression that in Australia up to the present time we have 

been able to claim that full measure of responsible government. The Crown, in the exercise of its 

prerogative in connection with many Australian matters-matters even of internal interest in Australia, 

matters of social interest in Australia-has exercised its prerogative, not by the advice of Australian 

ministers, but by the advice of ministers responsible to the people in Great Britain and Ireland, 

through the Parliament representing them. I think that the work in which we are engaged in framing a 

federal constitution directly involves the assumption in these colonies of that complete measure of 

responsible government. The Crown in all matters relating to Australian interests must exercise its 

prerogative exclusively by the advice of Australian ministers-the veto to which my hon. friend, Mr. 

Playford, referred must be exercised, not by the advice of ministers in other parts of the world, but by 

the advice of ministers who are charged with Australian interests. It seems to me that in some portions 

of the discussion that has taken place the object or meaning of federation or a federal constitution has 

been, to some extent, lost sight of. The union of these colonies must take place in either one or two 

ways, namely, either by a unification under one all-powerful parliament, or by a federation which 

gives to the central federal parliament certain limited powers and reserves to the other parliaments all 

other powers. As I think we may be in danger of overlooking some of the first principles connected 

with federation, I may be pardoned if I briefly define some of the characteristics of a federation. I 

shall quote from Mr. Dicey's recent work, which is very clear in its language. He says: 

 



One of the characteristics of a federation is that the law of the constitution must be either legally 

immutable or else capable of being changed only by some authority above and beyond the ordinary 

legislative bodies, whether federal or state legislatures, existing under the constitution. 

 

That opens up a matter of very large consideration for this Convention. In the first place, what is 

the authority above and beyond the legislatures which is to have the power of changing the law of the 

constitution, or of regulating it in any form? The answer, of course, is that it is the people of these 

colonies who are to be charged with that important function; and I would, therefore, point out-and I 

think several hon. members who have had considerable experience in leading what may be called 

democratic parties in these colonies have forgotten for a moment-what the democracy of Australia is 

to be. It seems to me that some of the sentiments that have been expressed here are the sentiments of 

gentlemen who are so fresh from the struggle which they have been engaged in recently, in 

connection with the privileges of the people in the particular colonies, that they have forgotten what 

will be the position of the democracy of Australia when this federation is completed. The constitution 

of this federation will not be charged with the duty of resisting privileged classes, for the whole power 

will be vested in the people themselves. They are the complete legislative power of the whole of these 

colonies, and they shall be so. From [start page 106] them will rise, first of all, the federal constitution 

which we are proposing to establish, and in the next place will come the legislative powers of the 

several colonies. The people will be the authority above and beyond the separate legislatures, and the 

royal prerogative exercised, in their interest and for their benefit, by the advice of their ministers will 

be practically vested in them. They will exercise the sovereignty of the states, they will be charged 

with the full power and dignity of the state, and it is from them that we must seek the giving to each of 

those bodies that will be in existence concurrently the necessary powers for their proper management 

and existence. Each assembly, each legislature, whether state or federal existing under this 

constitution, will be as Dicey again says-a merely subordinate law-making body whose laws will be 

valid, whilst within the authority conferred upon it by the constitution, but invalid and 

unconstitutional if they go beyond the limits of such authority. These are two necessary consequences 

of every form of federal government, and this Convention must address itself seriously to the work of 

devising such a constitution as will preserve these two principles in their full operation. I think that 

the power of the people which is involved by the considerations I have mentioned is such as will put 

in the shade all those sentiments and ideas with which notably the speech of Mr. Deakin was charged 

with regard to the danger of the want of popular power in the new state. It seems to me that the 

democracy which he would like to see would be insecure and unsteady, and without those guards 

against the tyrannic exercise of the power of temporary majorities which are necessary to the peaceful 

government and continuance of every state in the world. The democracy I am anxious to see, and 

which I am sure we are all anxious to see, would be at the same time calm and secure, without any 

danger of sudden revolution, without any fear of an invasion of its ordinary rights and privileges on 

the part of any class of people in the community. It is for that reason that I am so anxious to see that 

what have been called state rights and the rights of minorities are guarded in the new constitution 

against hasty, corrupt, or dishonest action on a part of any section, no matter how large it may be, in 

the new state. Unless the senate be charged with sufficient power to protect the people of the 

federation against hasty and ill-considered legislation, the union consummated will be a weak and 

vacillating one, which will not inspire confidence either among our own subjects or among the 

peoples of the world with whom our government will have to deal. There must be some continuity, 

there must be some security against fickleness, some guarantee that petulant changes will not be made 

either in the policy of the state or in its internal legislation. For these reasons, I think it is essential that 

the senate should be invested with a large amount of power, in fact, with powers almost co-ordinate 

with those of the house of representatives, as proposed under these resolutions. In no case in the 

world's history will it be found that a federal institution has been successful otherwise. In no case have 

the stronger democracies of the world dispensed with those necessary safeguards of state rights and 

individual rights-those provisions for the proper conservation of the public policy of the country. I 

think the resolutions proposed by you, sir, in so far as they are in the direction of limiting the power of 

the senate, do not go in the right direction, and I trust that in Committee we shall see our way to make 

a very necessary amendment in that respect. I have perhaps needlessly offered my arguments upon 

this subject, because, excepting by the speech [start page 107] of the hon. delegate from Victoria, Mr. 



Deakin, I do not think the position taken up by Sir Samuel Griffith has been seriously challenged by 

any member of the Convention. 

 

Mr. BIRD: Yes, by Mr. Munro! 

 

Mr. THYNNE: At all events by not more than two, and the arguments offered already in response 

to the views of those gentlemen have been so strong that it was perhaps almost unnecessary for me to 

allude to the subject. However, I thought those pregnant words of Professor Hearn, and their 

application in the present instance, might, with utility, be brought under the notice of the Convention. 

There is one other phase of the subject to which I think no allusion has yet been made. It is a 

provision which I think would add very much indeed to the weight and influence of the resolutions if 

it were introduced hereafter in Committee. I think these resolutions would be much embellished and 

improved did they contain a provision which would establish the right of the people of the colonies to 

pass not only the proposed constitution, but to have all future amendments of it submitted to their 

direct vote for approval. That is a thoroughly democratic system, by which the people are guarded 

against hasty and ill-considered changes of the constitution; and the suggestion which I make is one 

which, I think, might fairly receive from gentlemen who will follow me a little consideration. It has 

already been suggested that the introduction of the referendum would be a very useful thing. I am not 

now prepared to fully discuss that question. It would take me a long time to elaborate it; but I do think 

that, whether we do or do not at any future time introduce the referendum, as in Switzerland, in its 

application to all legislation, we may very well, and with great advantage, adopt that particular portion 

of it which deals with constitution changes. It is in accordance with the theory which I put forward, of 

the people being the great power-really the sovereign power-in these states that, before the Crown is 

asked to give its assent to any legislation making changes in the Constitution, the people themselves 

should be asked to give their sanction to it. There is one other subject in connection with these 

resolutions, to which I will, very shortly refer. It seems to me that the executive, as proposed in these 

resolutions, is liable to become the creature of the populous colonies. We must guard against that. 

Unless we desire to postpone federation indefinitely, we must consider the institutions with which we 

have to deal. We have to consult them; we are asking for a surrender of power on the part of the 

different legislatures, and we have to reckon with them with regard to the quid pro quo they are to 

receive for that surrender. Unless they have some evidence that there is a thorough and complete 

intention to deal fairly and evenly with all of the colonies, whether large in population or not, I think 

those with large populations will be as ready to reject our work as those with small ones. There is one 

other element which has been suggested to me by the paragraph of the resolutions with reference to 

military and naval defences. I think we shall do a useful work, that we shall do a good thing, by 

making it a part of the Constitution of Australia that in time of war every man in it shall be liable to be 

called upon to undergo military service. I think that would be a great step in advance-a step that would 

secure for us the active interest and support of all the people in these colonies; and I am sure we 

cannot afford to disown or to disregard any one of those sources of influence we ought to exercise 

upon the people. I have to thank hon. members of the Convention for the patient hearing they have 

given me. In taking advantage of [start page 108] this opportunity to express a few ideas upon this 

subject, I trust I have made some slight contribution to the debate; and I hope that in the later 

discussions which will undoubtedly take place in Committee on each of the different proposals, we 

shall have as instructive a debate as we have had from those hon. members who have preceded me 

upon this question. 

 

ADDRESSES. 

 

The PRESIDENT: I have to announce to the Convention the receipt of the following letter from 

the Wesleyan Conference:- 

 

Sydney, 5th March, 1891. 

 

The Secretary, the Federation Convention. 

 



Sir, 

 

The conference has prepared an address to the Convention, and the Revs. A.J. Webb and John 

Gardiner have been appointed to present it. 

 

Would you please be so good as to obtain for us the information as to when we may present it. 

 I have, &c., 

 

 ARTHUR J. WEBB. 

 

I propose instructing the secretary to inform these gentlemen that the Convention will receive their 

address at 11 o'clock on Monday, unless that course be disapproved of. 

 

Sir JOHN BRAY: Before that is done I desire to call attention to this fact: that provision has been 

made for the proceedings of the Convention being governed by the standing orders of the House of 

Commons. I understand, therefore, that it will be necessary that any address should be presented by a 

member of the Convention. The question arises is it desirable to permit the presentation of addresses 

in the way suggested? We are all deeply indebted to the Wesleyan Conference for their address, and 

we shall be glad to receive it; but I think we ought to consider whether it should not be presented 

through a member of the Convention in the ordinary parliamentary way. 

 

The PRESIDENT: Since the views expressed by the hon. gentleman appeared to be generally 

concurred in, I will instruct the secretary to inform the Conference of the proper course of procedure. 

 

The secretary read the following telegrams:- 

 

The Australian Natives' Association of Victoria sends greetings to the Federation Convention, and 

trusts that its labours will result in a real and permanent step being taken towards an early 

establishment of Australian federation. 

 

The president and members of the council of the Victorian Chamber of Manufactures congratulate 

the President and delegates of the Australian colonies upon having to-day assembled in conference at 

Sydney for the purpose of drafting an Australian constitution, and fervently pray that their labours 

may be guided by wisdom and patriotism, and result in the adoption of a federal constitution which 

will prove acceptable to the whole of the peoples of Australia, and may God save the Queen. 

 

Victorian Manufacturers recommend free-trade throughout Australasia, also free-trade with Great 

Britain for all goods not produced or made in Australasia, except alcoholic liquors. 

 

The Federated Builders and Contractors Association of Australasia congratulates the Federation 

Convention on having laid the foundation of Australian national unity, and trusts that the structure 

built on it during the remaining days of the Convention will be of a solid and enduring character, and 

satisfactory to the whole of the Australian people. 

 

FEDERAL CONSTITUTION. 

 

THIRD DAY'S DEBATE RESUMED. 

 

Mr. BAKER: I move: 

 

That the debate be now adjourned until 2 o'clock. 

 

It will be observed that I have named 2, instead of half-past, as heretofore. 

 

HON. MEMBERS: Commence from Monday! 



 

Mr. GILLIES: Some hon. members may have made appointments on the strength of the practice 

of adjourning until halfpast 2. 

 

The PRESIDENT: It is not necessary that any motion should be made. I intimate that I will leave 

the chair now and resume it at 2 o'clock. 

 

[start page 109] 

Mr. FITZGERALD: Some hon. members have made engagements for to-day. Commence the 

new hour on Monday. 

 

The PRESIDENT: Then I will leave the chair until half-past 2 o'clock. 

 

Mr. BAKER: I am extremely obliged to hon. members for greeting me in the cordial way they 

have done. I take it to be a mark of appreciation of what I have done in the way of providing them 

with information and enabling them to take practically the first step towards, as Aristotle says, 

successful investigation by asking the right question. I intend to follow the example of those members 

who have been as brief as possible in their remarks and have not wandered away from the resolutions 

placed before them. It will be sufficient, it seems to me, to discuss matters which are not included 

within this paper when they are submitted to us. We undoubtedly shall have to discuss a great many 

questions other than those which are embraced in these resolutions, and I think I shall be meeting the 

wishes of this assembly if I confine myself as strictly as possible to the great questions which are 

involved in the resolutions on the paper. I am exceedingly obliged to the hon. members who have 

preceded me for the very talented and able speeches they have delivered, because they enable me to 

confine my remarks within a very small compass. I do not wish to reiterate arguments which have 

been put forward ten times more forcibly, clearly, and logically than I can put them, and although I 

hope that I may be able to make some supplementary remarks, I can assure hon. gentlemen that I do 

not wish to take up the time of the Convention by any vain repetition. The first resolution contains 

two words which have been alluded to only once, I think, during this debate. Those two words are 

"territorial rights." The resolution lays it down that the territorial rights of the several existing colonies 

shall remain intact. Now, those two words seem to me to be more pregnant with meaning than would 

at first appear. I have heard it stated outside, in fact I have seen it in print, that one of the objects of 

the proposed federation was to take away from some of the states-for I suppose I may now call them 

states-which have large unsold territories those unsold territories in order that the proceeds may be 

placed in the common fund. Now I am glad that we can give a direct negative to that at the first 

starting of our discussion. But these words appear to me to carry with them a fundamental principle. If 

all the existing states are to retain the whole of their territory it seems to me that we shall be laying 

down a principle which I hope will be rigidly adhered to, of separating by as salient and distinct a line 

as possible all federal finance from provincial finance. We know that the different states have 

borrowed various amounts-amounts which in some cases come up to £60 per head, and in others are 

as low as £20 per head, and it seems to me to follow, that if all the unsold lands of each state are to 

continue to belong to that state it will be unfair for the federal government to assume the liabilities of 

the several provinces. If we are going to make a common fund we must make a common fund of 

everything, but if each state is going to retain its unsold land it seems to me to follow that we shall do 

what was done in the United States when they first framed their constitution. In that country they did 

not mix up their federal finance in any way whatever with their provincial finance. The two things 

were as separate and distinct as possible. I will admit that we cannot, perhaps, altogether refrain from 

taking over some of the public works of the colonies, and consequently paying for them. If, as the 

hon. member, Mr. Playford, remarked the other [start page 110] day we are to assume possession of 

all the ships, arsenals, and post-offices belonging to the different states, these will have to be paid for 

by the federal government, either in cash or by assuming the responsibility for an equivalent amount 

of states debt. That we must do no doubt; but further than that I hope we will not go. History has 

shown us that of all questions none are so pregnant with quarrels and jealousies as that of finance. If 

we once commence as a federal government to mix up federal finance with state finance, we shall 

inevitably arrive at the result which has followed in Canada, where the greatest friction and the 



greatest jealousies and contentions have arisen between the Dominion Government and the provincial 

governments on this very question as to whether one state has, or has not, received an undue amount 

of federal money. As Mr. Goldwin Smith says, the Dominion of Canada is held together by what is 

euphemistically defined as "better terms"-that is, each province of the Dominion of Canada is 

constantly trying to get the better of its neighbours, trying to obtain more from the federal 

government; and I am afraid that the authors of the Canadian federation, in mixing up federal finance 

with provincial finance have laid the seeds of the dissolution of that union. The second question 

involved in resolutions 2 and 3 seems to be unanimously conceded, and I shall only say a word or two 

in reference to the remarks of the hon. member, Mr. Deakin, on this point. That hon. gentleman, as a 

representative of the great colony of Victoria, does not wish, I understand, to postpone the power of 

the federal government to alter the tariffs of the different states; but he wishes to curtail that power by 

enacting in the federal constitution that although in any particular colony they may increase the tariff, 

they cannot diminish it, except in pursuance of limitations fixed and defined in the federal 

constitution. At least I so understood him. Another aspect of the case was put by a subsequent 

speaker, the hon. member who wished us to consider the question whether it would not be advisable 

to fix a definite date, and to say that up to that date all the present tariffs should continue in existence, 

to be collected, I presume, by the federal government, or collected by the states governments and 

handed over, and that up to that date the federal legislature should have no power in the matter. Both 

these proposals are advocated with the same object in view, namely, to protect people who, acting 

under the law of the land, have invested large sums of money in establishing manufactories, trades, 

and industries which would be seriously crippled and imperilled if the tariff were suddenly lowered, 

and the protective duties which now exist suddenly done away with. I admit there is very great force 

in the argument, and it ought to be carefully considered; but I am somewhat astonished to find it come 

from one of the delegates from Victoria. We, in our small colony, consider, whether rightly or 

wrongly, and have considered for some time, that Victoria is eager for larger markets that having, as 

we all admit, obtained the start of us in her manufactories, and having outrun her home market, she 

desires to obtain markets in the other colonies for her productions; and we look upon it that one of the 

prices which we are to pay for this boon of federation is to allow Victoria to obtain this advantage. 

But I was rather astonished that the hon. member, Mr. Deakin, should be the first to bring forward that 

view of the case. However, it does not matter very much who brings it forward. I admit there is great 

force in it, and I admit that either in the manner suggested by the hon. member, Mr. Deakin, or in that 

suggested by the hon. member, Mr. Barton, it is worthy of our consideration, and that we ought to 

weigh the interests of the people whose [start page 111] claims have been advocated by them. The 

next resolution affirms: 

 

That the military and naval defence of Australia shall be intrusted to federal forces under one 

command. 

 

Of course that is a sine qua non; and I hope we shall not do this thing by halves. I hope we shall 

not, as has been done in the United States, provide for a divided authority over any of our forces, 

whether those forces consist of a standing army, of citizen troops, of militia, or of any other 

description of force whatever. We know that great difficulties arose in America because of some 

words which were put into the constitution of that country providing that the militia in the states were 

to be officered and trained by the states themselves, and that although the President was to be the 

commander-in-chief when they were called out, yet the United States Government was only to be 

entitled to call them out on the occurrence of certain specified exigencies. Now, I hope we shall do 

nothing of that sort. I hope that the federal forces of all sorts and descriptions will be raised, officered, 

trained, and paid by the federal government. I now come to a point which is one of our difficulties, 

and which has been very ably spoken to by the hon. member, Mr. Deakin, on the one side, and the 

hon. member, Mr. Barton, on the other. It is proposed that we should have a parliament to consist of a 

senate and a house of representatives, and that the senate should consist of an equal number of 

members from each province. The first part of this clause, separated from the last part, gives an equal 

power in the senate to each constituent state of the union. But that power is taken away by the latter 

part of the clause which limits and curtails the power of the senate, and it is this point, to which our 



attention was first directed by the hon. member, Sir Samuel Griffith, that I desire now to bring under 

the notice of the Convention. The resolution says: 

 

Subject to these and other necessary provisions, this Convention approves of the framing of a 

federal constitution. 

 

Now, what is a federation? Does a federal system consist in delegating to the central authority 

certain powers and functions and in delegating to the legislatures of the states certain other powers 

and functions? I think not. I think a federation consists in a great deal more than that. A federation, as 

it appears to me, consists in the fact that the compact made between the constituent states who wish to 

enter into that federation provides that not only shall the legislatures of the different states be supreme 

concerning the powers which have been delegated or left to them, but that they shall also have a voice 

as states concerning the powers which are delegated to the federal government. It is, perhaps, a 

somewhat unfortunate name, as it has turned out, that we have used in adopting the term "senate." If 

we had called the chamber a "council of the states" there would not, perhaps, have been so much 

confusion concerning its constitution and its functions. That is what it is called in Switzerland, and 

that is what I think it would be better to call it in our constitution, because it clearly defines what the 

chamber really is. It is in no shape analogous to an upper house. An upper house represents and is 

elected by a portion of the people; but a council of the states is elected by and represents the whole 

people. It is elected by and represents the whole people quite as much as does the house of 

representatives. The only difference is that the constituents are grouped in different ways. The house 

of representatives is elected by people grouped in electoral constituencies containing probably an 

equal number of voters, and the council of the states is elected by the people grouped in states. I  [start 

page 112] do not care whether the election to the council of the states is a direct election by the 

people, acting as one constituency, and voting by universal suffrage, or whether it is an indirect 

election, the election being by the legislatures who are elected for that purpose. In either case, the 

council of states represents the states, and I think the hon. member, Mr. Deakin, was somewhat 

illogical in complaining that these resolutions do not define in any way how the senate or council of 

the states is to be elected. I think it would have been wrong if it had been defined. 

 

Mr. DEAKIN: I did not complain of that! 

 

Mr. BAKER: Then I misunderstood the hon. member; but I will say that if it had been defined it 

would have been wrong, because the mode in which the council of the states are elected is not a 

matter which primarily affects the federal government. It is a matter which affects the states, and there 

is no reason whatever why one state should not send its representatives to the council of the states in 

one manner while one state should send its representatives in another manner. That is done in 

Switzerland, and up to the year 1886 it was done to a certain extent in America, because, although the 

American Constitution provided that the legislatures of the states should elect the members of the 

senate, it did not provide in what manner. Therefore, they were elected in a somewhat different 

manner in different states up to 1886. In the Swiss Constitution some of the states representatives are 

elected directly by the people, voting as one constituency, while in other states they are elected by the 

legislature of the state; but in all cases they are elected either directly or indirectly by the state as a 

whole. Therefore, it does not appear to be essential for us to define the manner in which the council of 

the states shall be elected. This federation has been defined as a compound. The members of the 

council of the states, acting on behalf of those states, have as much right to consider themselves 

representatives of the people, and have as much right to claim the name of the popular chamber as has 

the other branch of the legislature. As a matter of fact, if you go to America, if you judge either by 

American writers, or by the opinions of the American people, you will find that the senate is the 

popular estate-I do not say in the mode of its election, but popular in the ordinary sense of the word; 

that is to say, the people of the United States look up to, revere, and respect the senate more than they 

do the house of representatives, and, therefore, the assumption of the hon. member, Mr. Deakin, that 

the house of representatives would be the people's house, the popular house-that all power should be 

vested in it-is unwarranted by facts, and contradicted by the experience of America. The hon. 

member, Mr. Deakin, has challenged anybody to show in what way the senate or council of the states, 



with limited powers such as he proposes to confer on them, would derogate from the states rights. 

Having first enumerated the subject-matters which were exclusively delegated to the dominion 

parliament, he said: 

 

The contention of those who support the argument is by implication that the whole of these 

subjects, if legislated upon, will involve state rights. I meet the argument at once with a direct 

negative, by challenging hon. members to point to an instance in which any questions such as those to 

which I have referred can be legislated upon in such a way as to affect state rights. 

 

. . . . . What I want to know is, how any province, how any colony, can consider that its rights are 

impaired when it is proposed to deal with its residents in exactly the same way as the citizens of 

Australia in every other colony of the group are dealt with? 

 

What do we mean by states rights? It appears to me that there are three aspects in which they may 

be looked upon. First [start page 113] of all, the aspect of the rights of the states as such states, as 

entities having powers free and untrammelled, not only in all matters which have not been exclusively 

delegated to the provincial governments, but also having the right as states by their representatives in 

the states council-body possessing co-equal power with the other branch of the legislature-to express a 

free and untrammelled opinion in gross and in detail on all matters of policy and legislation. That is 

one aspect of states rights in which the contention of the hon. member is clearly wrong; because if the 

senate is a separate body, as he suggests, a body with crippled and impaired powers, sapped and 

undermined in the way in which he suggests, how can it exercise those state rights in the free and 

untrammelled manner in which they ought to exercise them? How can they exercise a free opinion-an 

opinion which they ought to be entitled to give as the representatives of their states on all matters that 

come before them? What I understand by federation is that all the people of these colonies, although 

they wish to form one nation for certain purposes, although they wish to be one nation so far as the 

house of representatives is concerned, they wish so far as the states council is concerned to preserve 

their individuality, to exercise their powers freely, and in an untrammelled manner in the other portion 

of the legislature. There is another aspect of the question which has been alluded to by the hon. 

member, Mr. Barton. No matter how we frame this constitution, concurrent jurisdiction will 

undoubtedly arise in some form or other, and the states by their representatives in the states council 

ought to have the free and untrammelled power of saying whether or not in this concurrent legislation 

the matters should be legislated upon by the federal or states legislatures. Take the case which has 

arisen with reference to the bankruptcy laws in America. Without expressing any opinion as to 

whether or not it is wise for the federal government to establish a uniform bankruptcy law all over 

America, we know that they have never done so. 

 

Mr. CLARK: Yes, they did so in 1867! 

 

Mr. BAKER: Well, they did not do so for a very long time. I am not expressing an opinion 

whether they have or have not done so, or should have done so; but this is a question on which the 

representatives of the states in the states council should have a right to express an opinion as to 

whether it is a matter that should be legislated upon by the states or by the federal parliament. Then 

there is another aspect of the case. The words states rights, I presume, are large enough to include the 

interests of the states, and it is quite clear that many occasions may arise in which if the federal 

council of the states were not allowed to alter money bills the larger states which were represented by 

a numerical majority in the house of representatives might seriously imperil the interests of the other 

states. Take the question of postal arrangements. Supposing one or two large states, with a large 

majority in the house of representatives, were trading and manufacturing states, with, comparitively 

speaking, a small amount of land, and supposing they wished to concentrate all the trade and 

commerce in those two states, how easy it would be for them to do so! It would only be necessary for 

them to put a line in the estimates to enable them in making postal contracts to ensure that their states 

should be the only termini of the ocean steamers, and they would have thus placed in their hands the 

sole control of trade and commerce. The power to do that would not appear in any bill at all; it would 

simply be an item in the estimates, and the federal senate would either be obliged to dislocate the 



whole financial system by [start page 114] throwing out the appropriation bill, or they would have to 

submit to the injustice. Again, suppose the question of payment of members were brought up in the 

house of representatives, which might insist upon paying members, or upon increasing the payment. 

The smaller states might object to such a proposal; but they could not give effect to that opinion 

unless the senate had the power of rejecting the item, unless they took the responsibility of dislocating 

the whole financial system of the country, by throwing out the appropriation bill. There is another 

way in which the matter may be put. Supposing that some of the states-the smaller states probably-

were in the position of having their chief wealth in land, while in the larger states, which would have 

the numerical majority in the house of representatives, the wealth would chiefly consist in trade, 

commerce, and manufactures. Notwithstanding the fact that no doubt it will be laid down that all 

taxation is to be uniform throughout the colonies or states, still, how unfairly a heavy land-tax would 

operate upon the smaller and poorer states, which would have to bear the burden, while the richer and 

larger states would, in comparison, be lightly taxed. Is not that a case in which the council of the 

states ought to be free and untrammelled to express an opinion? No doubt the hon. member, Mr. 

Deakin, will answer, "But they can reject that bill. They can throw it out altogether. I am not arguing 

that they should not have the power of vetoing a bill as a whole." That is perfectly correct; but if the 

council of the states is constituted in the manner that the hon. member, Mr. Deakin, suggests, if its 

powers are to be so curtailed, and impaired, and undermined, as he suggests, we know very well that, 

as the hon. member himself has said, they would not be able to offer a strong opposition. If they are 

limited in their powers, not only by the curtailment of those powers, but also by the fact that the best 

men would not seek seats in the senate if it were merely a recording and revising house, how could we 

suppose that such a body could hold its own against the branch of the legislature which has all the 

power, and which, if we have a responsible ministry, would also contain the ministers? I maintain that 

if the senate is to be constituted in the way which the hon. member, Mr. Deakin, suggests, it will be a 

very unsafe guardian of the interests of the smaller states; but I assert that if it has equal and co-

ordinate power with the house of representatives, it will not only be a safeguard, but the only 

safeguard which the smaller states can obtain; and unless they do obtain that safeguard, I am afraid 

that the chances of their entering upon this federal union are remote. We are told by several hon. 

members that we ought to adopt the British Constitution, that we ought to work on safe lines-lines 

under which we have been brought up, and under which most of us have worked. We are told that we 

ought not to try experiments. I agree with these remarks to a very considerable extent but I am afraid 

we must try experiments. If imperial federation, which has been so much talked about, were 

accomplished tomorrow, the British Constitution would have to be altered. It would be utterly 

impossible to work the British Constitution as a federal constitution. Would the hon. member, Mr. 

Deakin, on behalf of Victoria, consent to delegate to the imperial legislature all the powers now 

possessed by Victoria? Would he consent to delegate those powers to a federated imperial parliament, 

where all the power would be concentrated in the lower branch of the legislature-the House of 

Commons-and where each colony would only be numerically represented? Would he do that? 

Certainly not. That is something analogous to what he is asking us to do now. I will go [start page 

115] further than that. Would he hand over the power of regulating the fiscal policy of Victoria to the 

Imperial Parliament, even if the House of Lords were done away with, and if a senate was provided in 

lieu thereof, to which the members were elected in equal numbers by the constituent parts of the 

federation, with powers limited and reduced, as he seeks to reduce and limit the powers of the senate 

here? I do not think he would do that. I think they would very soon have free-trade in Victoria if such 

a course were pursued. 

 

Mr. DEAKIN: Put the question the other way-would I confer the power upon a senate on your 

model? 

 

Mr. BAKER: That is another thing. There is another aspect in which this question can be 

considered. We have not only to frame a constitution which will work at the present time, but we have 

to frame a constitution which will secure the love and respect of the people of Australia, to which they 

will adhere in the years to come-not because, as has been well said, they are coerced, but because they 

feel that it is their interest to do so; because they feel that there is some body in the federal 

government which represents that feeling which prevails in all bodies, that is, the local feeling. As the 



Swiss states patriot said, "My shirt is dearer to me than my coat," and in all federations we find that 

the states look upon the states council as representing their feelings and rights; and that is one of the 

bonds of their union. While no doubt they look upon the house of representatives with affection and 

respect, still their chief affection and respect is given to the body which represents their particular 

state. I do not propose to continue that branch of the subject any further; but I should like to say a few 

words concerning the remarks of the hon. member, Sir Samuel Griffith. In the able and thoughtful 

speech which he delivered he pointed out many difficulties which beset us; and I confess that, with 

others, I have been exceedingly perturbed by his remarks. There is no doubt whatever that this council 

of the states being so entirely different, as it must be in its constitution, powers, and functions, from 

an upper house, if we try to establish responsible government with two co-equal and co-ordinate 

houses, we are trying an experiment, and an experiment which may or may not succeed. Sir Samuel 

Griffith gave us the theory on which responsible government is founded. I prefer to take the practice-

the absolute facts. Theory is all very well, but what are the facts? The facts are that responsible 

government has arisen solely in consequence of one branch of the legislature usurping all power. The 

members of a responsible government may be regarded as a committee chosen by one branch of the 

legislature, not perhaps directly, but by a premier who is so chosen, and who follows what he 

conceives to be the wishes of such branch of the legislature in choosing his colleagues. And the 

question is whether we can reconcile that fact, and can work that system in with two coordinate and 

co-equal branches of the legislature. I admit it is a most difficult problem, and it is one to which I am 

not prepared at present to give a solution. But I would remind the members of this Convention that in 

two colonies, at all events, we are not without some experience. Of course I do admit to its fullest 

possible extent, the fundamental difference between a federal council of the states and an upper house, 

and therefore the experience is not at all conclusive. But the legislation which has taken place during 

the last thirty years in Tasmania and South Australia throws some light, at all events, on the subject-

light which is, perhaps, not so familiar to the hon. member, Sir Samuel Griffith, as it is [start page 

116] to the delegates from those two colonies. We have two branches of legislature, coordinate and 

co-equal in powers in those two colonies, except so far as the initiation of money bills is concerned, 

and we have got under them some how or other. We certainly have not done so without friction; we 

certainly have not gone on without quarrels, but what form of government is carried on without 

quarrels, unless it be absolute tyranny? 

 

Mr. MUNRO: There is friction there! 

 

Mr. BAKER: And I venture to say that the friction and the quarrels in the colonies in which the 

two houses of parliament have not co-ordinate jurisdiction have been quite as frequent and quite as 

violent as in the two colonies I have mentioned. 

 

Mr. MUNRO: It is because they claimed it! 

 

Mr. CUTHBERT: But they possess it! 

 

Mr. BAKER: I understand it is expressly laid down in the Victorian Constitution that the 

Legislative Council shall not alter money bills. 

 

Mr. CUTHBERT: And they never tried to do so! 

 

Mr. BAKER: Those are the words, I understand, either by direct provision or by necessary 

implication which the hon. member, Mr. Deakin, wishes to place in this federal constitution as 

limiting the powers of the senate. 

 

Mr. MUNRO: Something better than that! 

 

Mr. BAKER: And if the house of representatives could claim the power, notwithstanding the 

words, what is the good of putting words in at all concerning the matter? But I do not understand, and 

I have never understood, that any such claim was ever put forward. I am much obliged to hon. 



members for having listened to me so attentively, and, in conclusion, I hope that we shall all approach 

this subject in a spirit of amity and compromise, that we shall all be prepared to give way on those 

matters which we do not consider of absolutely vital importance. I approach this subject in that spirit 

myself, and I hope that, notwithstanding the difficulties, the many difficulties, which have arisen, and 

the many difficulties which probably will arise before we conclude our deliberations, we shall be able 

to frame some constitution which will inaugurate the dominion of Australia under the brightest 

possible auspices. 

 

Mr. BIRD: I regret very much that my duties in connection with the Postal Conference this 

morning rendered it impossible for me to attend the Convention, and, consequently, I did not hear 

what I have heard characterised as the very able address of the hon. and learned member, Mr. Barton. 

I shall, therefore, in any remarks I have to make, be unable to speak with a knowledge of what he 

advanced. All the rest of the delegates I have listened to with close attention and with very much 

pleasure, and I am sure that those who have listened to the debate as far as it has proceeded must be 

satisfied that the members of the Convention have brought to it so much thought, and so much 

earnestness, that it augurs well for success. I take it, sir, met here as we are, sent here by parliaments 

which have admitted the desirableness of forming a federation, there is no need whatever to advance 

any argument in favour of a federal union of these colonies, our business being rather, under our 

instructions, to consider how we can unite and for what objects we ought to unite. That being so, sir, it 

appears to me that the resolutions which you have submitted to us are wisely limited to the laying 

down of the foundation propositions on which we think a union should be based. At any rate they are 

limited to opening up those questions which must be considered, and which must find some agree- 

[start page 117] ment among the members of the convention before we can elaborate a scheme of 

federation in all its details. There is one point which I think we all should keep in mind, and which, 

judging from some of the speeches, if not from all of them, we are keeping in mind, and that is that 

we are to formulate a scheme of federation which will be just to all the colonies. I may here express 

my fear that if the resolutions are agreed to in their present form the scheme formulated upon such a 

basis will not be thoroughly just to all the colonies. I think, as I believe I heard it put this morning by 

the hon. member, Sir John Downer, that there is an inconsistency between the first resolution of the 

first series and the first resolution of the second series, and in regard to that inconsistency I shall say 

something hereafter. Broadly, taking the first series of resolutions in their general terms, and as the 

embodiment of certain principles, though perhaps not expressed in the exact form and language which 

we may approve, it appears to me that those resolutions may be, and will be, generally agreed to. But, 

as I have said, if the system of government which is foreshadowed in the second series of resolutions 

is to be adopted, I can hardly think it will be in accordance with the principles laid down in the first of 

these resolutions, that the state shall not surrender any of the rights and privileges and powers which 

they now possess. Now, taking the first series in their order, I am sure we must all agree that there can 

be no union of these colonies unless upon such terms as are there set forth-that there shall be no 

surrender of any right, or power, or privilege, except such as is admitted to be absolutely necessary for 

the good government of the union as a whole. And if we should formulate any scheme which would 

invade the rights and privileges of the several states, I am sure it will be in vain that we shall go back 

to our respective colonies and ask them to accept the scheme and join the union. Of course, sir, while 

we baldly say we shall give up, and ask the colonies to give up, nothing but what is absolutely 

necessary, we can all agree to that form of words. It is when we got into Committee and hear what is 

necessary that we may find difficulties; and, indeed, the discussion, as far as it has gone, has tended to 

show that there are wide divergencies already. It appears to me that our friends from Victoria will be 

prepared to surrender to the federal parliament a great deal more than the representatives of the 

smaller colonies will. Whether it is because the gentlemen from Victoria know that they will probably 

be, in connection at any rate with the other large colony on the continent, namely, New South Wales, 

in a majority amongst the representatives of the states and may be able to get their own way, and that 

that is the reason and ground of their ready acceptance of this proposal-well, one can hardly at present 

say. But it does seem to me that they are more ready to surrender certain state rights, and privileges, 

and powers, than are the delegates of the smaller colonies who have spoken, and certainly they are 

more willing to surrender them than I, as a representative among others of the small colony of 

Tasmania, am prepared to do. 



 

Mr. MUNRO: We are not willing to surrender one state right that the hon. member is not willing 

to surrender! 

 

Mr. BIRD: When I come to speak of the constitution of the house of representatives and of the 

senate, I may have something to say on that particular point. But it seems to me that for the 

conservation of rights in regard to taxation and expenditure generally, the state of Tasmania will 

require some more consideration than appears to be required now by Victoria, if I may judge by the 

speeches of the hon. members, Mr. Munro and Mr. Deakin, to whom I [start page 118] listened with 

very great pleasure. Now, sir, after laying down the proposition- 

 

that the powers and privileges and territorial rights of the several existing colonies shall remain 

intact, except in respect to such surrenders as may be agreed upon as necessary and incidental to the 

power and authority of the national federal government- 

 

you then proceed to indicate some of the most important surrenders which the local legislature 

will, in your opinion, be called upon to make. The first of these is the surrender of all power in regard 

to the question of customs, and it is here affirmed most positively that the trade and intercourse 

between the federated colonies shall be absolutely free. Sir, if I may judge by what has fallen from the 

hon. member, Mr. Deakin, there would seem to be a disposition to regard that surrender, if it is to take 

place immediately upon the federation of the colonies, as partaking to some extent of injustice. For I 

cannot understand his expressed wish-and a wish that I think was somewhat similarly expressed by 

the hon. member, Sir John Downer for a gradual drop from a system of protection in the various 

colonies which have established that policy to one of free-trade as between the colonies, but as 

indicative of a sense that there will be injustice if, all at once, on the establishment of this federation, 

there is to be free-trade between all the colonies. So that here, at the outset, we find ourselves on the 

point of a difficulty, and one that I hardly expected to be raised so strongly as it has been raised by 

Victoria. I could not help feeling, while the hon. member, Mr. Deakin, spoke so eloquently in regard 

to the necessity of considering those interests which have been built up during the last few years in 

Victoria at the expenditure of millions of money- 

 

Colonel SMITH: During the last twenty years! 

 

Mr. BIRD: I could not help feeling what a weakness is shown by the protectionist advocates 

almost continually-and more particularly in a case like that of Victoria, where, after so many years' 

operation of the principles of protection, having, as one would have supposed, got themselves so 

thoroughly established that they could beat creation, as the Yankees would say, in manufacturing 

industries and in the trade of the surrounding colonies-that they are yet afraid to give that up unless it 

be by the gradual process of dropping down after two, three, four, or five years. I should not have 

been very much astonished, sir, if we had an argument like that from South Australia, where a 

protective policy has been so recently brought into operation, and more particularly was I expecting 

that kind of a request from its delegates, after the statements which were made by various of its 

representatives at the Federal Conference in Melbourne last year. I will admit-though I am not a 

strong protectionist and certainly by no means an ardent free-trader, but something that goes between-

I will admit that there would have been a great deal more reason in such a contention from South 

Australia than there is in it, coming as it does from Victoria. I am glad to learn from the hon. members 

from South Australia what I believe to be the fact, that they are not so anxious to perpetuate that 

policy under the federal government in regard to intercourse between the several colonies as they 

were a year ago, and that we shall by no means have the same amount of difficulty in inducing them 

to join the union, if free-trade is to be established at once as we should have had if we had started to 

form the basis of union, and formulate a scheme twelve months ago. There is no doubt that where 

large sums of money have been invested, as they have been both in South Australia and Victoria in 

the establishment of industries, it would be a desirable thing from a manufacturer's and investor's 

[start page 119] point of view to gradually drop from the system which protects them from outside 

competition to one under which all trade will be free. And although strongly inclined and disposed to 



advocate the adoption of free-trade as between the colonies in the federation at the very earliest 

possible date, believing, as I do, strongly that the sooner we adopt free-trade between all these 

colonies the better for them all, yet notwithstanding that, I would not like to say that in the interest of 

securing a union of all these colonies, I would not be prepared to agree to a proposal which might 

perpetuate the existing policies in some of those colonies for a shorter or longer period, if a time be 

fixed for establishing an absolutely uniform tariff throughout the whole of the colonies. 

 

Colonel SMITH: A uniform protectionist tariff! 

 

Mr. BIRD: No, I am not a protectionist; and these remarks do not indicate it. They only indicate 

that I am a unionist; and I am quite prepared to make concessions as an individual member of this 

Convention to secure a union; and I know that if that same spirit prevails on all hands, we shall have a 

most successful issue of our labours in this particular work. I do not know that any very great harm 

would come if we had to perpetuate existing tariffs even to a longer and remoter date than that which 

will be the very earliest time that the federal parliament can prepare a new tariff. But certainly my 

impression is, sir, that the time which must lapse before a federal parliament can meet and have a 

session or two in which to formulate and carry through a tariff for the various colonies will be ample 

to prepare the various manufacturers and industries generally, whether in South Australia or Victoria, 

for the new policy, and that in that way we may perhaps not have to defer the introduction of the 

uniform tariff beyond the earliest date at which it is possible to be introduced under the federal 

government. I do not know that I need say more in regard to the absolute necessity, as I take it, of 

there being a uniform tariff throughout these colonies; but that there should be free-trade as between 

themselves I think is beyond doubt, and I am very glad indeed to find that even the most ardent 

protectionists who have spoken here, as well as those who are not members of this Convention, who 

have spoken and written upon this question, appear to be quite of opinion, that whatever the future 

policy with regard to trade with the outside world may be, it should be absolutely free as between the 

colonies themselves. I will now pass on to the next resolution, that is the fourth of the first series, 

which sets forth that "the military and naval defences of Australia shall be intrusted to federal forces 

under one command." Now this, with one qualification which I may have to make presently, entirely 

accords with my own views, and I have no doubt that we shall find little, if any dissension on this 

score amongst the members of this Convention. The one qualification which I might wish to make, or 

I would rather put it as a suggestion which I feel ought to be thrown in here, is as to the scope of the 

words which are used in this resolution. I quite understand that you, sir, in moving the resolution, 

expressed the opinion that the federal government, by its duly appointed commander-in-chief, is to 

have the entire control of the military and naval defences of these colonies; but you did not explain 

whether you made reference only to those forces which had been raised solely by the colonies 

themselves, or whether you embraced in your resolution the idea that we were to have control also, in 

the federal government, of those vessels which are here as part of the imperial squadron, and to the 

maintenance of which all the colonies, with the exception of Queensland, which has [start page 120] 

specially refused, have undertaken to contribute. Now this appears to me to be a very important 

question which has hitherto been overlooked in the discussion of this resolution. Do you mean, sir, 

that all these vessels that are sent out by the Imperial Government, officered by imperial men, and 

commanded by the admiral of the station, are to be, as part of the defences of Australia to which we as 

several colonies are now contributing, subject to the control of the federal government? 

 

Mr. MUNRO: You are not paying for them! 

 

Mr. BIRD: We are paying for part of them; we are sharing the cost with the Imperial Government, 

and it is a question which I do not profess to be able to answer now as to how far the federal 

government, with such powers as we hope it will have, is to be in a state of partnership with the 

Imperial Government in the matter of vessels like these, and as to how far it is to leave the control of 

these vessels in time of war in the hands of their own admiral, or whether their control is to be in the 

hands of our Government. I merely throw this out as a consideration before we deal with the matter in 

the scheme which we are about to formulate. Now, I come to the very important question of the 

constitution of the legislature of the federal government, and, as I have before remarked, I cannot help 



fearing, and am bound, therefore, to express my fear, respecting the proposal as to the constitution of 

the senate-call it by what name you will-the chamber that is to represent the states, and I may add 

perhaps, also, as to the constitution and responsibility of the executive, and its relations to the two 

houses. I expressed my fear that the proposals embodied in this second series of resolutions are 

somewhat inconsistent with the principle laid down in the first of the resolutions which you have 

submitted. In the proposal as we have it before us, the states as such are to be allowed no power to 

deal with money bills, with taxation, or with expenditure, except so far as consists in swallowing 

whole or rejecting entirely the proposals of this kind that come from the house of representatives. 

Now, I ask with all seriousness, would a parliament formed on those lines be just to all the colonies? 

If the house of representatives alone is to have the power to tax and the power to appropriate, what 

protection have the smaller states of the group in such a legislature as this? I take it that justice to the 

smaller states-and that is the thing that we have to keep in mind in framing our constitution-as well as 

to the larger ones will necessitate that the power of veto in detail, as Sir Samuel Griffith put it, the 

power of veto in regard to all bills that deal with the raising or appropriation of money, shall be vested 

in the second chamber. I do not believe that the colonies would consent-certainly I do not think that 

the smaller colonies would consent-to surrender that power which they now have of controlling the 

amount of money which will be raised by taxation or spent for any purpose whatsoever under such a 

constitution as this. Is it conceivable that these states, colonies, or call them by what name you will, 

will be content to group themselves together in a federal union and as states have no more power-I 

may, advisedly, I think say it-than they have under the present Federal Council Act. For if you are 

going to withhold all the power of dealing with money, either as to the raising or expenditure of it, 

from the states council or senate, what more will you leave for that body than is already possessed in 

the way of powers of legislation by the existing Federal Council? What will be the special advantage 

of having a second house, if that second house, representing the states, is not to have more power than 

would be given to  [start page 121] it under the proposals in these resolutions, or more power than is 

now possessed by the Federal Council of Australasia? Those who argue as the hon. member for 

Victoria, Mr. Deakin, did, that all these money powers should be vested absolutely in the one house, 

at any rate, so thoroughly that another chamber would have no power of alteration in the way of 

amendment, are really arguing for government by one chamber, and that indeed by the chamber which 

does not in the least degree conserve the power of the states, as I take it they ought to be conserved in 

such a union as they would desire to see brought about. Why, the most important questions which the 

states will have to consider are those that connect themselves with money bills, taxation, and the 

whole of the expenditure in connection with defence and the general government of the country. 

These matters are those in which the states are closely and deeply interested; and if you are to say that 

only in the house of representatives, where the individuals of the several states have their will 

recorded by the votes of the majority of the whole, is there to be power to deal with these very 

important questions, it seems to me that you deprive the various states of those powers which they 

ought to have reserved to them in the senate of the new government. With these views, which I have 

briefly and freely expressed, I leave this part of my subject by saying that I feel perfectly sure that we 

shall not be able to establish a union into which the whole of the colonies will come, and which will 

be just to them all, unless we establish it on something like those broad lines which I, in common with 

two or three of the speakers who preceded me, have had the pleasure of indicating. I do not know why 

we should fear to give to the senate-to the state council-the power to deal with money bills. We are 

prepared to intrust them with every other legislation, much of which is very important, and in regard 

to all of which the majority of the states, as opposed to the majority of individuals, will have sway, 

and I ask why should we hesitate to place that same power in the hands of the majority of the states in 

regard to money bills in general as we are prepared to place in their hands in regard to all other 

matters of very important legislation? I cannot help feeling that the hesitation on the part of some hon. 

members who have spoken, and possibly on the part of others who may speak, to agree to placing 

such power in the hands of the senate arises from their overlooking, to a larger extent than they are 

aware, the essential difference which there will be, or at any rate which there ought to be, between the 

senate of the federal government and the House of Lords or any upper house with which we are 

familiar in these colonies. We shall make a very great mistake if we do not bring the senate under our 

new constitution into close touch with the people of the several states. I was very glad to hear the very 

telling remarks which fell from the hon. member, Mr. Deakin, yesterday, in regard to the question of 



having the senate purely representative of the people. They were in connection with the argument by 

which he was showing the necessity of having the money power solely in the house of 

representatives; but it struck me that the position he took up, and the indications he gave of what the 

senate might be, went far to tell against his own argument, and, at any rate, showed me the necessity 

more, perhaps, than I had seen it before, of having the senate directly in touch with the people. Now, 

the proposal has been made, I do not mean to say here, but in the discussions of these questions which 

have taken place elsewhere, and in the press, that the senate should be elected by the legislatures. 

Well, it may be a very fair expedient by which to elect members for [start page 122] the second 

chamber; but on giving it the fuller consideration that I am now giving it from day to day, I do not 

think that that would be the best method of electing the members of the senate. We do not want in our 

senate either nominees or representatives of nominees. We know that some of our councils in these 

colonies are composed partly, if not wholly, of nominee members, and we do not consider that they 

are the proper persons to elect representatives of the various colonies to sit as members of the federal 

council-that they are fitting people to elect persons to represent those colonies in this great state that is 

to be. Nor do I consider that the members who occupy seats in those chambers which are elected by 

the propertied classes should elect members for the federal senate. It seems to me, therefore, that no 

matter what the constitutions of the councils in the several colonies are, none of them is exactly fit to 

elect the members of the federal council-to send to the senate the men we want to represent us there. 

Only by the direct vote of the majority of the people in the several states, each state sending the same 

number to the federal body as the others send, can we get the kind of senate which we ought to have. 

If we get a senate of that kind, it will be so entirely different from the legislative councils for the 

various colonies and the House of Lords in England, that we may safely intrust to it powers with 

regard to money bills that we would never think of intrusting to some of the councils now in 

existence; and it is because of this essential difference between the existing colonial upper houses and 

the federal council that is to be, that we may strike out new lines, and very safely permit to the senate 

certain powers which we have not been in the habit of permitting so fully to the councils of the 

various states. On the same grounds it appears to me, as my friend, the hon. delegate for South 

Australia, Mr. Baker, just now put it, we may have to try experiments in regard to the executive. If we 

are going to have a council which is empowered to deal with money bills, we possibly may find that 

we will need an executive that will be responsible to both houses, and that the resolution, as you, sir, 

have moved it, would in that particular require amplifying, so that ministers should not hold office 

solely at the will of the majority of one house. Of course I am not at the present moment laying down 

any definite lines on which such an executive ought to be established, and ought to work; but I am 

throwing out suggestions indicating simply that under this new federal system we may have to diverge 

to some extent from the lines which we have hitherto followed, even in regard to executive 

government. Before leaving this question of the executive and the legislature entirely, I would make a 

passing reference to the possible necessity that may arise for the dissolution of the senate, as well as 

for the dissolution of the house of representatives, in the event of anything like a deadlock between 

the two houses. If our senate is to be so representative of the people as I have indicated, or as I believe 

that it should be, there would be a propriety in requiring that senate to be dissolved after one or two 

attempts to pass through it a measure that had passed the house of representatives. I have often felt, 

when the councils of our colonies have refused to pass measures which have been carried by large 

majorities of the house of assembly, that it would be a very good thing if the gentlemen who occupied 

seats in those upper chambers were required to go to their constituents to be told what the constituents 

thought of their action. It is very pleasant for them in their lordly dignity to say, "You can go to your 

constituents, and have all the trouble of an election, while we enjoy the [start page 123] fun"; but I 

think it would be a good thing under the new constitution that if the senate, supposing it elected in the 

way I think it ought to be, had refused once or twice to pass measures to which the house of 

representatives had agreed by a large majority, they should be sent to their constituents, so that we 

should have a new and the best expression of opinion from all the states as a whole. It will be clear 

that I am not in favour of that resolution which provides for a perpetuity of the senate in the way this 

resolutions before us set out. I do think it would be better to fix a term, as is fixed for the 

representatives of the lower house, during which they should hold office, and that they should be 

under similar conditions to those which I have indicated-liable to dissolution, so that the people's will 

may be ascertained, and they informed as to the course they ought to pursue. Not having a legal mind, 



and not being versed in legal matters, I shall act wisely if I leave such questions as the establishment 

of a judiciary to the professional men who are in our midst. I do not think I need add more to the 

remarks I have made. I must express my gratification at the manner in which the remarks I have made 

have been received, and I will conclude by expressing a hope that our deliberations, however long 

continued, or however briefly they may last, will result in the preparation of such a scheme of 

federation as shall be acceptable to our several colonies, when we go back to them, and so bring 

about, before a very long time shall have elapsed, a united Australia, which shall be, as was stated by 

one of the speakers the other evening, one of the brightest jewels in her Majesty's crown. 

 

Colonel SMITH: I have no desire to interrupt the proceedings. I should have been glad, however, 

to have spoken now had it not been that some documents which I require will not arrive until to-

morrow. I find that thirteen hon. members have already spoken. On Monday the delegates from 

Western Australia will be with us, and the Convention will then be complete. As far as I can gather, 

we shall, in all probability, finish this part of our proceedings by Wednesday. If there is no other hon. 

member ready to speak, I will move the adjournment of the debate until Monday. 

 

The PRESIDENT: I gathered from the feeling displayed yesterday, that a majority of the 

Convention are unwilling to adjourn at so early an hour. 

 

Colonel SMITH: I have no objection to give way to any one else who wishes to speak. 

 

The PRESIDENT: If no hon. gentlemen is prepared to proceed, perhaps the hon. member, 

Colonel Smith, will move the adjournment of the debate. 

 

Motion (by Colonel SMITH) proposed: 

 

That the debate be adjourned until Monday. 

 

Question resolved in the negative. 

 

Sir PATRICK JENNINGS: I have not come here to-day prepared to make any elaborate speech; 

but I am prepared to deliver the opinions which I hold on the great question presented to this 

Convention-opinions deliberately formed, and which will guide me in my action on this most 

important occasion in endeavouring to come to a right, fair, and just conclusion. Before proceeding to 

speak with regard to the resolutions, I may say that I have stood up now because I think it is important 

that we should proceed as expeditiously as possible with the great work we have in hand. I quite 

appreciate the great inconvenience to which the delegates from Victoria, Queensland, South Australia, 

and Tasmania are put by being delayed here unnecessarily; and I hope, in order to carry on the 

deliberations of this Convention as quickly as possible, that, having stood here nearly all this week 

shivering on the brink, every member present will take his plunge with all reasonable [start page 124] 

despatch. Quoting a word or two from the speech of the hon. member, Sir Samuel Griffith, at the last 

Melbourne conference, I may say that I have not come here to take part in any more contest of 

declamation; but I have come to assist with all the poor help I can give in arriving at the goal and 

achieving the great object we all have in view. We have all come here with prepared opinions, I 

believe, after mature thought, and I am quite sure with a sincere desire to accomplish this great work; 

and I hold that it would be calamitous to the whole of Australia if, by any undue delay, we so dallied 

over this work as to prevent us from bringing it to a consummation as quickly as we conveniently can. 

I heard, sir, in your opening speech, the admirable sentiment that we ought all to be animated with a 

desire to give and take-to make mutual compromises and, indeed, to be possessed with an animated 

principle of unity in this great cause. I do not for one moment mean to say that there are those who 

have come here rather to take than to give; but I do hope there will be a reasonable compromise on 

both sides; and I should prefer, instead of the expression give and take, or take and give, to use the 

motto of the great German Chancellor, do ut des, "We give that you may give us back again"; and that 

is the true spirit of conciliation and compromise. I believe, unless we feel deeply the obligation cast 

upon us of throwing aside all prejudices, of throwing aside, as far as possible, all causes of difference, 



that we shall not accomplish the object we have in view. The eyes of the whole of this great continent 

of Australia are upon us. Many things are expected from us; much is expected from us. The hopes and 

the prayers of the large majority of people are for the success of this Convention; and I know and feel 

that if we are truly and deeply animated with the proper sentiments, our deliberations will result in 

that successful issue which we all desire to attain-the formation of one great Australian nation. I will 

not advert to the resolutions in detail, because I am now speaking hurriedly, without preparation. I 

find from the resolutions which have been placed before the Convention by you, Mr. President, that 

the powers and privileges and territorial rights of the several existing colonies shall remain intact. 

With regard to the powers we possess, and which have been given us under a very free constitution; 

with regard to the privileges which we possess under that Constitution; and, above all, with regard to 

the territorial rights which we possess under that Constitution, I should like to say a few words. In 

entering into the discussion of the union of these colonies or states, I hold it would be a most 

necessary and a most important thing that no attempt should be made to destroy old landmarks, or to 

alter existing boundaries, without the expressed desire and consent of the inhabitants of the different 

colonies. I, for one, most plainly say that it will be a most undesirable and a most unwise thing to 

attempt to do that. There are a thousand reasons which might be adduced why it should not be done. 

In any remarks that I have had to make to our own colonists on this subject, I have pointed out that 

we, in the colony of New South Wales, have within our territorial limits a well-defined boundary, a 

boundary which, within the last forty or fifty years, has been curtailed on the one side-the Port Phillip 

side-by a large portion of territory being taken away, and on the other side by the great territory now 

known as Queensland being taken away. I am not quite sure, sir, what the expression "such 

surrenders" may imply. If it means anything for the good of the whole federation-if it im- [start page 

125] plies something necessary for federation, and not any readjustment of boundaries-then I say we 

are perfectly willing; and I am quite sure the whole of the colonies will not ask for anything more than 

that this particular article of the resolution which you have put before us should be agreed to. I may 

add that the circumstances of this colony are quite different from those of the great unoccupied 

territories of Western Australia, which really include, geographically speaking, one third portion of 

the whole of the continent. They are also different from the circumstances of South Australia-a colony 

which, including the great territory of Northern Australia, has under its jurisdiction nearly another 

third of the continent. We are also different from our friends in Queensland, in which colony even 

now an agitation is going on for division. I have no doubt that if these questions are, by the consent 

and desire of the inhabitants of the different colonies left to the federal government, which we wish to 

see established, they will, when the proper time comes, be dealt with in a satisfactory manner-perhaps 

a more satisfactory manner than if they were remitted to the power which has for many years dealt 

with questions of that sort. I do not wish to say more than a few words on this occasion-and I am 

speaking more for the purpose of filling up the time than of airing my own opinions-and I would state, 

with regard to the first portion of the resolution, that I have no objection to offer to it. With regard to 

the second portion of the 1st resolution, I have always maintained, and feel now particular pleasure in 

being privileged to express my opinion, that one of the greatest drawbacks to the prosperity of these 

colonies, one of those festering sores that rankle in the minds of colonists, is the arbitrary customs 

duties which intercept the free passage of goods and produce from one colony to the other. You, Mr. 

President, having for many years presided over the destinies of this colony, must have felt what a sore 

feeling has been produced by our having to pay the border duties which we have to pay. I believe that 

one of the greatest blessings which could possibly accrue to the whole group of colonies, and one of 

the things without which I hold federation to be a mere farce, and absolutely impossible, is free inter-

colonial trade. Unless we get free inter-colonial trade, federation is not worth talking about. A true 

union between us can only be brought about in that way, and I hold that to be of greater importance 

than the ultimate question-the question which is to be decided in the future, and upon which I will not 

now pronounce an opinion-the question as to the principles of political economy, whether of free-

trade or protection, so-called, against the exterior commerce of the country, upon which federation 

will be brought about. If I were to state my opinion, I should express the belief that the levying of 

duties upon the goods from foreign countries should be made as nearly as possible for revenue 

purposes. I am quite aware that it has been said, and with a great deal of force, that it is inevitable that 

these duties should be levied on protective lines, I do not pretend to say that it should not be so. Very 

frequently large differences of opinion exist in the public mind as to which is the better system, 



protection or free-trade. So far I have always upheld the theory of free-trade as a most beneficent 

theory; but, sir, according to your own words, whatever is decided upon by the majority of the federal 

legislature, must be submitted to for the good of the country. I say plainly that my political creed is 

this: that federation is a greater good than any form of fiscal legislation, whatever it may be. The 

union of the people-the union of the colonies-is to me an immeasurably greater and higher aim than 

the establishment of any fiscal policy whatever. 
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There is no doubt whatever that the military and naval defence of Australia should be intrusted to 

federal forces under one command. The reason why I pass lightly over these matters is because any 

expression of opinion given now is merely a prelude to what will have to be said in a much more 

detailed manner with regard to each of the questions dealt with by the resolutions. What I may call the 

crux of the whole matter is what was said by the hon. member, Sir Samuel Griffith, with regard to the 

powers to be intrusted to some sort of upper house-call it a senate, council, or what you will. I 

suppose we are all agreed that there must be two chambers, based very much on the principles laid 

down in the resolutions. I should strongly oppose any copying of the Canadian Constitution as regards 

the system applied there of senators being nominated by the Crown. I have no doubt that there were 

very good reasons for it at the time when the Canadians adopted that principle, but we are not bound 

to simply follow any analogy of the United States or of Canada or any other country. We are bound to 

know all about their systems by way of illustration and enlightenment, but not to slavishly follow 

them. We are here under particular circumstances, by no means analogous to those of the American 

states when the convention met in Philadelphia in 1787, nor have we had the idea of unity preached to 

us, as the Canadians have had it preached to them, and inculcated in them since the time of Lord 

Durham, but which took a long time to bear fruit because of the different races in, and the different 

provincial relations of, Canada. We are in the midst of a much better state of things. We are 

undertaking federation deliberately without external pressure, without even its being forced on us in 

any way by the consideration of events, except that we acknowledge that, in the pure evolution of 

events, if we do not come together we must gradually fall asunder. It is because I feel very deeply that 

we ought to make use of this sentiment of union, and to combine for common purposes as quickly as 

we can, that I think it is expedient, and I am glad to perceive that this distinguished assembly of 

gentlemen from all parts of Australia, with mature experience, appear by different mental processes to 

have arrived at the conclusion that the one thing we ought to do while we are in a pleasant frame of 

mind is to draw ourselves together, make a close union, and not to allow causes of difference to arise, 

and be perpetuated between us, which might in the future drive us further asunder and lead to a state 

of things in which it would be extremely difficult for us to come together again. I have refrained from 

going into matters of detail as regards the constitution of the federal parliament; but I may say that I 

believe that we shall be far better off if we have a strong upper house that will command respect, and 

as nearly as possible under the circumstances be modelled on the upper house of the United States 

rather than on the nominated council of Canada. I firmly believe that the arguments used by the hon. 

the Premier of Queensland, and so ably supported this morning by the hon. and learned member, Mr. 

Barton, are irrefutable, for they take into account the two great factors of the situation. We want a 

democratic groundwork to start upon; but we must acknowledge the fact, if it is a fact, that we are a 

union of separate states, each having its own independence. I prefer that the upper house should have 

as much power with regard to taxation as has been suggested by the hon. member, Sir Samuel 

Griffith. With regard to the constitution of the judiciary, I believe that if we had a supreme court as a 

high court of appeal here, to deal with all legal questions, ninety-nine cases out of every hundred 

would be more speedily [start page 127] and more accurately dealt with than if they were sent to the 

Privy Council at home. You, sir, said, and I believe correctly, that the Sovereign would still be the 

head of the supreme court of appeal in England; and, if we still have the golden link of the Crown, 

then the Sovereign will be the head of our judiciary, as she is the head of the court of appeal in 

England. I regard these resolutions as being suggestive; and if, in the course of their elaboration, I, in 

my poor, humble way, can do anything to promote their discussion in such a manner as to tend to a 

speedy and adequate settlement of the question we have in hand, I shall be most happy to do so. We 

are all labouring for one purpose; we are all intensely animated by the idea that we ought, at least, to 

attempt to bring about a union as well and as early as possible. I hope that this will be the animating 



principle which will guide us throughout our discussions, and that, whatever differences of opinion 

may arise, we shall bear in mind the fact that we have one common object to attain, and that now is 

the time to attain it. 

 

Motion (by Colonel SMITH) agreed to: 

 

That the debate be now adjourned. 

 

Convention adjourned at 4.20 p.m. 

 

 


