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MONDAY, 9 MARCH, 1891. 

 

The Roll-Western Australia-The Hon. William Shiels-Federal Constitution (fourth day's debate). 

 

The PRESIDENT took the chair at 11 a.m. 

 

THE ROLL. 

 

The Honorable Henry John Wrixon, Q.C., M.P., a delegate of Victoria, and the Honorable John 

Forrest, C.M.G., M.P., the Honorable William Edward Marmion, M.P., the Honorable Sir James 

George Lee-Steere, Kt., M.P., the Honorable John Arthur Wright, M.L.C., the Honorable John 

Winthrop Hackett, M.L.C., Alexander Forrest, Esq., M.P., and William Thorley Loton, Esq., M.P., 

delegates of Western Australia, subscribed the roll. 

 

WESTERN AUSTRALIA. 

 

The PRESIDENT: I believe that I shall only express the feeling of every delegate of the older 

colonies in taking this opportunity to welcome the delegates from Western Australia. Western 

Australia, with her great future all unveiled before her, is the latest to come into the family of free 

states in Australia, and her service to us is eminently great, because she completes now the circle 

within which, so far as the soil of Australia extends, there is only one form of government. We have 

all intensely sympathised with her in her efforts to obtain a free constitution, and we rejoice in the 

achievement of what we believe will be a great boon to her. In coming to this Convention she comes 

not simply as a delegation, but she comes to lend her assistance as one of the first acts in her new, free 

existence. I am quite sure I can say on behalf of every one of the older colonies, that we welcome her 

without any stint, and with the utmost cordiality. 

 

Mr. J. FORREST: Mr. President and gentlemen,-On behalf of the colony of Western Australia, I 

most sincerely thank you for your kindly welcome to us on this great occasion. I hope that the 

admission of Western Australia into the group of self-governing colonies of this continent may tend to 

the general advantage of this portion of her Majesty's dominions, and that it will prove the 

commencement of a greater measure of prosperity for us. As the President has remarked, Western 

Australia is yet in its infancy as regards the development of its resources, and the extent of its political 

institutions. I can only express the hope that as time goes on we shall grow in material wealth, and 

[start page 128] that we shall enjoy a proportionate political development; also that the colony will so 

conduct her affairs as a member of the self-governing colonies of Australia as will in no way detract 

from that high position Australia has attained as a loyal and progressive portion of her Majesty's 

dominions. 

 

THE HON. WILLIAM SHIELS. 

 

The PRESIDENT: I desire to bring under the notice of the Convention a matter which, I think, 

should be dealt with at once before we proceed with our ordinary business. It will be recollected that 

the Attorney-General of Victoria, the Hon. William Shiels, subscribed the roll and took his seat on 

this Convention, under a commission issued by the Governor-in-Council in the absence of the Hon. 

Henry John Wrixon, who had been formally elected to a seat on the Convention. It has been 

represented to me, not by the Hon. James Munro, the leader of the present Government in Victoria, 

but by members of the late Government in Victoria, that it would be very grateful to them if the Hon. 



William Shiels, notwithstanding that the number of delegates allotted to each colony would be 

exceeded, could still be allowed to sit in the Convention with the understanding that he would not 

vote in any division. The reason for conceding this much to Victoria is to me very obvious. By some 

oversight when the delegates were elected by Parliament, there was, I believe, no member of the 

government elected beside the Prime Minister, Mr. Munro, and unless Mr. Shiels be allowed the 

privilege of remaining upon the understanding that he will not take part in the voting, the Prime 

Minister of Victoria will be left without a colleague in his government, and it seems on that account 

reasonable if the Convention can concede so much that Mr. Shiels should be allowed to remain upon 

the condition I suggest, notwithstanding that the roll has now been signed by the late attorney-general, 

who was formally appointed as one of the delegates. With regard to voting perhaps I may be 

permitted to say, as the question arises now, that it is my fervent trust that there will be no voting 

throughout the sittings of this Convention. Unless we can by some manner or other come to an 

agreement without dividing, the ayes to the right and the noes to the left of the chair, there will be less 

prospect of ultimate concord in our views. I trust that after a fair comparison of our views, and that 

fair conflict of reason which is one of the chief objects of the present debate, we shall contrive to 

come to our conclusions without being divided by direct voting for the ayes and for the noes. But my 

object now is to ask the assent of the Convention to Mr. Shiels remaining, on the condition that he 

will not take part in any voting that may arise. 

 

Mr. ABBOTT: At an earlier stage of our proceedings, I intended to direct the attention of the 

Convention to the fact of Mr. Shiels being here at all. It was only out of courtesy, I take it, to the 

present Government of Victoria that he was allowed to take a seat in the Convention when be did, and 

I think the suggestion now made, that he should be allowed to take a seat here, without any powers 

and privileges whatever, is not reasonable or warranted by the circumstances. We have not to consider 

political changes which may have taken place in other colonies, and which have led to the head of the 

present Administration in Victoria being without one of his law advisers. When the election of 

delegates to this Convention was made by the Victorian legislature, that legislature should have taken 

all these matters into consideration, and the inconvenience of there not being a law adviser of the 

incoming government here rests, not with the Convention or with the late administration in Victoria, 

but entirely [start page 129] with the legislature. I admit that it would have been well had the Premier 

of Victoria had with him some law officer; but as the legislature itself, which created the delegates, 

did not say that he should be placed in that position, I think it would be very improper indeed for this 

Convention to allow any gentleman to sit among us who would be legally a stranger to us. If this 

position be conceded to Mr. Shiels, why should not the gentlemen who represent the Opposition party 

in our own legislature claim the right to have a legal adviser sitting with them? On the first day on 

which the Convention sat, when I saw Mr. Shiels enter the chamber and take his seat, it was my 

intention to direct the attention of the Convention to the fact that, in my opinion, he had no legal right 

to be here; but some of the delegates pointed out to me that it would appear discourteous to the 

Victorian Government to take the objection, and for that reason I abstained. New South Wales and 

Victoria-I do not know whether the step was taken in the other colonies-on the eve of the prorogation 

of their parliaments, passed a resolution which was moved by leave without notice. On the 18th 

December, for instance, in the Victorian Legislative Assembly, on the motion of Mr. Shiels himself, 

the following resolution was passed:- 

 

That during the absence of any representative of this colony on the National Convention to be held 

in Sydney in March, 1891, or in the event of any vacancy by death, resignation, or otherwise on such 

representation, the Governor, with the advice of the Executive Council, is hereby empowered to 

appoint a member of the Legislative Council or the Legislative Assembly, as the case may be, to act 

as representative of this colony on such Convention, or to fill such vacancy. 

 

A similar resolution was moved and passed here with the exception that no provision was made for 

the absence of any representative. It appears to me that the resolution I have read is so broad that if 

Mr. Shiels could come in under a general commission and take the seat of Mr. Wrixon, who was 

absent for a few days when the Convention met, it would be quite proper for him to come in and take 

the seat of any gentleman representing Victoria who might be absent for one day or one hour. The 



commission itself appears to me a most informal document, inasmuch as it contemplates a vacancy 

which had not arisen. It is dated, I find, on the 24th February, whereas the Convention did not sit until 

the 2nd of March. At the time of its issue, therefore, there could have been no vacancy upon the 

Convention. Notwithstanding that a general commission was issued to Mr. Shiels to take a seat as a 

delegate by reason of the absence of any representative, I take it that the Assembly of Victoria and the 

Assembly of this colony never contemplated that any person should hold a general commission to 

take a seat here whenever a vacancy occurred. That, however, may be beside the question; but I 

strongly object to any gentleman being allowed to sit in this Convention, he himself not being a 

delegate, If Mr. Munro wishes to consult this gentleman, and I admit that it is highly inconvenient for 

the Premier of the neighbouring colony not to have, as one of his colleagues, one of the law officers of 

the Government, there are means by which be can consult with him. Mr. Shiels will be admitted to 

any one of the rooms in the precincts of the chamber, and can in that way obtain access to Mr. Munro; 

but I protest against his sitting in the Convention when be is not a member of it. 

 

Mr. MUNRO: The President correctly stated the case when he mentioned that it was not I who 

brought this matter under his notice. I have not interfered in the matter either directly or indirectly. 

 

The PRESIDENT: If the hon. member will pardon me for a moment, I think it is right to say that 

the matter was brought [start page 130] under my notice by the Hon. Henry John Wrixon, the late 

Attorney-General of Victoria. 

 

Mr. MUNRO: What I wish to say is this: that I know Mr. Shiels would not take a seat upon the 

Convention unless he were invited to do so by the unanimous vote of its members. An objection being 

now raised, it is quite understood that Mr. Shiels would not, under the circumstances, take a seat upon 

the Convention. 

 

FEDERAL CONSTITUTION. 

 

FOURTH DAY'S DEBATE. 

 

Debate resumed on resolutions proposed by Sir Henry Parkes (vide page 23). 

 

Colonel SMITH: I hope, sir, it will not be considered out of place if I, as one of the oldest 

members of the Parliament of Victoria, offer to you my congratulations upon the position you now 

occupy. I think I am uttering, not only my own sentiments, but also those of every member of the 

Convention, when I express the hope that you will live sufficiently long to see the consummation of 

the work which has been so well begun, and that you will be in a position to advise those who are 

intrusted with the working of the new constitution when it comes into operation. I intend in my 

observations to follow the example so well set by the premiers of several of the colonies, notably the 

Premier of Victoria and the Premier of South Australia, in making my remarks as brief as possible. 

Now, I have been considering since the debate began, that one fact, that is, that every speaker who has 

addressed the Convention has taken it as a matter settled, as a question that has been disposed of, that 

is, that we have met, not for the purpose of considering whether we shall have federation or not, but to 

settle the terms on which federation shall be carried out. That is a very pleasing fact, because, as far as 

I have been able to ascertain, there has been no particular enthusiasm amongst the people of the 

various colonies on the question. When the resolutions passed by the conference in Melbourne had 

permeated the whole of the colonies, no public meetings were held in opposition to those resolutions, 

and, therefore, I take it, as far as I am concerned, we are not here to deal with the preliminary question 

as to the expediency of federation. I feel, as other gentlemen have felt in addressing this Convention, 

that the proposal has been accepted by Australia, provided that the terms which we are met to settle 

will be just and equitable to each colony. Therefore, I now intend merely to address myself to three 

questions: First, defence; second, the fiscal question; and third, the powers of the new senate which it 

is proposed shall be created. With regard to the question of defence, whether we do or not come to 

real, sterling, and settled terms, I hope we shall take into consideration the subject of defence. I 

venture to say that we would not occupy the position we do to-day if it had not been for that question, 



because I believe it was the report of Major-General Edwards to you, sir, that induced you to take the 

prominent and active part that you have taken in bringing this Convention into existence, and in 

urging the various colonies to join, not only for the purpose of defence, but for fiscal union, and all 

the other general purposes for which dominions are established. I have been a volunteer officer myself 

for about a quarter of a century, although I have not had the advantage enjoyed by the hon. member, 

Captain Russell, of seeing much active service. Still I have ascertained sufficient to enable me to 

judge properly as to the system that ought to be adopted with regard to the defences of Australia. I 

thought it my duty before coming to this Convention to ask for the opinions of officers of the forces in 

the colony I represent. I have in my [start page 131] possession a document which I intend to get 

printed, in order to present it to each member of the Convention. It is not exactly a report, but more of 

a memorandum, by a very old naval officer in Victoria, Captain Fullerton, who has command of the 

Naval Brigade there. I believe that some of the suggestions therein contained will commend 

themselves to the judgment of members of the Convention, because, whatever else we do, if the 

colonies, leaving New Zealand out of the question at present, do not join freely and promptly, they 

will be comparatively helpless without any general scheme of defence. I believe that in this 

memorandum will be found a scheme which will carry out the idea expressed by the hon. member, 

Mr. Deakin, that is, that we should have a standing army consisting of the smallest possible number, 

but which could be enlarged at any time when required. Such a scheme would commend itself to the 

judgment of all the people of Australasia. If federation is carried out we shall have a population of 

more than 3,600,000 people. It is not suggested that we should have more than one soldier out of 

every one hundred of population, which would give us a standing army of 36,000 men who would be 

under control at the one time. Considering that we have in the colonies 600,000 men of what is called 

the soldier's age, that is, between the ages of 20 and 45, who, in an emergency, could be called upon 

to undergo a reasonable amount of drill and be called upon to serve if required, the mere knowledge 

of such a fact will constitute in itself a very important defence. I do not wish to dwell largely on this 

point, except that I hope the Convention will think it of sufficient importance to appoint a committee 

not so much for the purpose of bringing up an exhaustive report as to collect the evidence which the 

various members of the Convention may have in their possession on the subject. The committee I 

suggest could bring up a report with regard to the insertion of a special clause in the constitution act, 

which we are here for the purpose of preparing. I have heard many members of the Convention say 

that they are free-traders. Now, I feel bound to say, as representing one of the largest constituencies in 

Victoria, not only a large mining constituency, but a manufacturing constituency- 

 

Mr. CUTHBERT: Where? 

 

Colonel SMITH: A place called Ballarat. I thought the hon. member, Mr. Cuthbert, knew that 

place, its he has lived there for thirty years, but perhaps he only knows part of the constituency and 

not the whole. I am a protectionist from conviction, the same as you, sir, are a free-trader from 

conviction, and I have a duty to perform, that is, to see that if this question of federation is settled it 

shall be done in a way which will be just and equitable to the colony I represent, as well as to the 

other colonies which may join. Under these circumstances, I read with very great interest the report of 

the speeches that were delivered in the conference at Melbourne last year. I was very much surprised 

to find that whenever any member of that conference approached the fiscal question he appeared to 

fight shy of it. It reminded me very much of the sword dance which I have seen on one or two 

occasions on St. Andrew's Day, when the performers seemed to be very much afraid of touching the 

real question, without the settlement of which the labours on any conference are hopeless. That is to 

say, unless there is some reasonable settlement in connection with those interests which have sprung 

up in Victoria and in other colonies which are springing up in South Australia as well as in this colony 

of New South Wales-and unless some reasonable guarantee is given to the people in those colonies 

that their interests are not to be sacrificed [start page 132] -unless some reasonable compromise is 

arranged on that question-I doubt very much whether I shall be able to persuade my constituents to 

join a federation of the kind proposed. I want hon. members who intend to address the Convention to 

say if they are able to meet that difficulty. I want them to explain how it will be just and equitable to 

Victoria if the millions of money (I am speaking within the mark) which have been invested in 

manufactures there are to be sacrificed, it may be at one fell swoop, without any notice whatever. That 



would not be just and equitable to the small colony of Victoria. As I have said, at the previous 

conference all the members fought shy of that question except one hon. member, to whom I give 

credit for plunging into the arena and striking right and left, without any mercy. I refer to the Premier 

of South Australia, Mr. Playford. Most of all he struck the small colony of Victoria for erecting what 

he termed barriers. Let me tell him that in my judgment South Australia has everything to gain from 

Victoria, while Victoria has very little to gain from South Australia. If there is any danger, although I 

do not think there is much danger, to be feared by South Australia, it will not come from Victoria, but 

from a much more powerful neighbour-from a colony teeming with natural resources, with a large 

population; a colony which possesses not only great natural resources, but also the one commodity 

which gives command to a large extent of all manufacturing industries. I allude to the black diamonds 

of Newcastle. Every one knows that coal is as the breath of life to manufacturing enterprise all the 

world over. As far as Victoria is concerned, we are prepared to risk whatever danger there may be. 

We are prepared to enter into fair, reasonable, and friendly competition with any of the colonies. 

Speaking for my district, we entertain the most friendly and kindly feeling towards our mother colony. 

I know Ballarat boys all over Sydney, and most of them are doing very well. There is no doubt that 

the inhabitants of these colonies are being bound together by that crimson thread of which you, sir, 

spoke when addressing yourself to this subject in Melbourne-with the strongest and best of all ties-the 

ties of respect, love, and affection. Victoria will be quite willing to risk all the consequences of this 

union, and of removing all the barriers between the various colonies, provided first that it is dealt with 

in a just and equitable manner. That is the point to which I wish hon. members to come. We are 

prepared for compromise; but the compromise must not be all on the one side. You must not expect us 

to give everything, and get nothing in return. We are prepared to give and take to a fair and reasonable 

extent; but the federation must be on such terms that our people will not be sacrificed. Our people, 

who have been building up industries, in many instances in the face of enormous difficulties, cannot 

be lightly sacrificed in any arrangement which may ultimately be arrived at. I have strong hopes that 

the members of this Convention, as a whole, will adopt the policy which has already been adopted in 

every country which has federated. In America we know the extremes to which protection has gone. 

What has been the result? I find from statistics that the United States is already producing more iron 

in a raw state than is Great Britain. She is already producing nearly half as much again of Bessemer 

steel as Great Britain produces; she is already producing nearly twice as many steel rails as are 

produced in Great Britain; and besides, under her protective system, the United States not only feeds 

her own people, but she also sends enormous quantities of surplus produce to all parts of the world. 

Twenty-six per cent. of her population are [start page 133] engaged in agricultural pursuits, and they 

grew one-fourth of the whole produce of the world. Twenty-three per cent. of the population are 

engaged in manufactures, so that, taking the population of the United Stated at 60,000,000 we find 

that there are 15,000,000 engaged in agricultural pursuits, and about 14,000,000 in manufacturing 

pursuits. The result is that the United States at this moment is in advance of the whole civilised world 

with regard to agricultural produce and manufactures. I will take as another example the Germanic 

empire. Before the Germans federated they had a very loose fiscal system; but in the year 1879, 

eleven years ago, they established a strong protective tariff. In the years 1878-79 their revenue from 

customs was less than £6,000,000. In the year 1889, ten years afterwards, their revenue from customs 

had risen from £6,000,000 to £26,000,000, while the revenue from railways, post and telegraphs, and 

other sources, had increased nearly twofold. In every part of the empire new life, and spirit, and 

enterprise were infused. And now I come to the most recent example: that is Canada. After federation, 

the very first thing which the Dominion did was to establish protection against the rest of the world, 

while trade between the various colonies was made perfectly free, as we propose to make it to-day. In 

1879, the very same year that the Germanic empire established its protectionist policy, Canada 

imposed a strong protective tariff imposing duties from 12 per cent. to 20 per cent. on imports, and on 

some manufactured goods it was as high as 35 per cent. The result was that the internal resources of 

Canada have been developed to a high degree, and production in almost every branch has been 

increased to an enormous extent. I quote these facts to show that every portion of the world that has 

entered into federation has almost invariably adopted the same fiscal policy. We must remember that 

Victoria and South Australia have established protective policies. I was very glad to hear the 

following statement made by Sir Thomas McIlwraith in his speech last week:- 

 



We must proceed on the supposition that there will be free-trade amongst the various colonies and 

protection against the world. I believe the opinion of the colonies in general is that this would be a 

good national Australian policy, and it is one in which I thoroughly believe. 

 

I was very pleased, indeed, to hear such a statement made by a representative from the great 

colony of Queensland, and from a gentleman occupying the position that the hon. member, Sir 

Thomas McIlwraith, occupies there. That is a policy in which I thoroughly believe also; and before 

this debate closes I should like to hear some leading gentlemen, who may hold partially or wholly the 

views which I hold on this question, explain to us in what way Victoria is to be treated if she is to be 

treated justly and equitably in dealing with this question. I shall now pass from this branch of the 

subject, because I think I have stated fairly, though briefly, the salient points as they affect the colony 

of Victoria. Considering the statement made by Sir Thomas McIlwraith on behalf of Queensland, and 

the fact that South Australia has adopted a similar policy, I think we shall find that if we are to come 

to a fair and equitable settlement of this question the case, as I have put it, will have to be considered. 

But my hope is this: In consultation with some of my friends I thought that if we sent to the senate a 

bill, part of which was for the purpose of establishing free-trade and doing away with the existing 

barriers between the different colonies, and another part was for the adoption of a fiscal system, that 

that measure being as it were a money bill, there would be no interference with it on the part of the 

senate. But on the last day we met almost every delegate who [start page 134] rose in his place 

advocated co-ordinate powers for the senate, and the member who led off in this direction with great 

ability was Sir Samuel Griffith. What did that hon. member say? He said that we could not free the 

existing barriers between the colonies and do without the revenue thus provided until we had first 

established a fiscal system; and I venture to say that must be the case. We cannot abolish the revenues 

we are now receiving until we have provided something in their place. Therefore, I take it that before 

the dominion parliament could deal with the question of freeing the barriers the fiscal policy would 

first have to be dealt with, because revenue would have to be provided. Therefore, I hope that the 

question may be dealt with in that way. As far as Victoria is concerned, I venture to express the 

opinion that we are quite prepared that the borders shall be free if a reasonable amount of protection 

against the rest of the world is first placed upon the statute-book. That is the policy of Canada; it is the 

policy of America, and also of the Germanic empire, and it ought to be our policy. I do not ask for any 

particular condition beyond this; I have no right to stand here in this Convention and say that we will 

join and go hand in hand with you, except on terms that are just and equitable to the colony I 

represent. I put that in a fair and common-sense way to every delegate present. I only hope that hon. 

members will deal with this question fairly. I know there are difficulties about the senate, and without 

desiring to force upon the Convention any views of mine, I should like to add my quota to the solution 

of the difficulty. The senate will probably consist of about nine representatives from each colony. 

Western Australia can take its nine, and Tasmania can take its nine, because the senate should not be a 

body which would simply say we will accept this, or we will not accept it. It should be a sort of 

judicial convention, something more in the character of a body of advice, and I would suggest that 

instead of being elected from the general body of the electors in the different colonies, which would 

be a very costly proceeding they should be elected by the two houses of each parliament. Take the 

colonies of Victoria, New South Wales, or Western Australia, and divide them each into nine 

electorates, how could any man possibly contest a seat in such an extensive electorate except at an 

enormous cost? I do not think that the body which is to be over all the other parliaments should be 

constituted in that way. I think that each colony should bring its two houses of parliament together, 

and that they should elect the members of the senate. This would not be a costly proceeding, and 

though the number of electors, so to speak, would be small, still the senate would virtually be the 

elected of the people, as we are in this Convention. We are the elect of the elect, and they would also 

be the elect of the elect of the various colonies. I think that is one solution of the difficulty. If this 

question is to be satisfactorily settled, we must endeavour to find remedies for the difficulties that are 

involved. The hon. member, Sir Samuel Griffith, raised a number of difficulties, but he did not 

suggest a way out of them-not very clearly-and I have gone over his speech very carefully. But he did 

say this: that before we can abolish our present revenue we must raise some other revenue. That was 

practically what the hon. gentleman said, if not in those words. The Premier of South Australia, Mr. 

Playford, raised another difficulty. He pointed out that perhaps two colonies-this was another shot at 



Victoria, which I hope we shall get over-he pointed out that New South Wales and Victoria might join 

together and form a government, ignoring all the other colonies. That appeared to me to [start page 

135] be a very fair and reasonable objection to take, and having thought the matter out, I think I can 

with due respect offer a solution here also. If the dominion parliament is to have a career of great 

usefulness, and give satisfaction to all the colonies, it ought to be a thoroughly representative body, 

and I see no objection to imposing the condition that each colony should have at least one 

representative in the government. Tasmania should have one, and Western Australia one; and, 

perhaps, we might concede two to South Australia, Victoria, and New South Wales. A government so 

formed would not be a very large one, and would consist only of about nine members. We were told 

by the hon. member, Mr. Deakin, that the dominion must be established on the old and broad lines of 

the English Constitution, that we must have party in the dominion just the same as we have party in 

the different colonies. Now, I think it worth while considering whether we should not adopt some 

modification of the party system of government and say, that as the representative house in the 

dominion is to be elected by the people in the various colonies-I suppose the representation would be 

somewhat in proportion to population-the senate and the house of representatives should join together 

and elect a government for three years. Surely that is an experiment that might be tried without much 

danger. Why should we have party government in the dominion parliament? Why should not a 

government be elected to last for three years, a fresh election to take place at the end of that period? I 

do not see the slightest necessity for creating two hostile parties in the dominion parliament. We look 

to that body to exercise cool, calm, and deliberate judgment on every public question coming before 

it, and we should not so constitute it that its time would be occupied in fighting about who should be 

in office and who should not. As far as the dominion parliament is concerned, I think the system of 

party fighting might be obviated. I trust that those hon. members of the Convention who may follow 

me will think this matter over. As far as I am personally concerned, I shall be very pleased indeed to 

find any better solution of the difficulties mentioned than those I have pointed out. Before sitting 

down I trust I shall not be considered intrusive if I mentioned that some years ago I had the pleasure, 

during one of my visits to New Zealand-where I have been some half dozen times for the 

improvement of my health-of hearing the veteran statesman who is now present amongst us, Sir 

George Grey, deliver an address on a public platform in Auckland. Sir George on that occasion made 

some suggestions with reference to the former policy of the old country with regard to the islands 

adjacent to Australia, and I hope that before this debate closes the hon. member will, to some extent, 

repeat the views I then heard him express. I can only, in conclusion, thank the members of the 

Convention for the courteous attention they have given to my remarks. 

 

Sir GEORGE GREY: It is with feelings almost of awe that I rise to speak before an assembly 

gathered from all parts of Australia upon so vast and important a subject as that which occupies our 

attention this day. I think that our proper duty in forming a representative constitution is to begin at 

the lowest body from which that constitution is to be built up-that is, the people at large. I think our 

duty is first rather to consider the constitutions of the several colonies of Australia, and to devise from 

those a perfect form of constitution for such states as may join the general government. It is only by 

winning over persons to a consciousness that great advantages will accrue to them from entering into 

a confederation of this kind, that we can possibly hope to attract colonies [start page 136] of diverse 

views to join in a great confederation, which will render the whole one of the most important bodies 

in the world. I was very much struck lately when Sir Henry Loch, the new governor, visited all the 

states in South Africa, and amongst others, he visited British Kaffraria, and there he found a strong 

desire for a federation throughout not only Kaffir land, but all the European states; but great 

difficulties presented themselves in bringing this about. What struck me as really admirable was that 

the Kaffirs gave an account of how they were drawn on gradually to like the British Government and 

the British Crown. For years they had been the greatest enemies of Great Britain; for years they had 

waged wars with us, subjecting the empire to a vast expense. But they met Sir Henry Loch, and they 

told him: 

 

We cherish great expectations from meeting with your Excellency in this way; for on the last 

occasion we stood before a governor in this manner, that meeting was followed by pleasant repose, by 

blessings, and other privileges which went far to open the eyes of many, who behold things, as it 



were, with it clearer vision. Thus were the native people drawn more towards her Majesty's 

beneficient sway. We receive you therefore, with hopes and with joy. 

 

And they went on to say that the blessings they had received from the Queen, had made the South 

African natives generally, not only in Kaffraria, but in every part of the colony, feel for her Majesty 

devotion and affection, which devotion and affection they would transfer for the time being to her 

governor. That address was delivered by 8,000 Kaffirs, 3,000 of whom were mounted men. They 

pledged their faith to the British Government, and why?-because they had derived great benefits from 

it. And I believe that it is only by holding out such inducements to the various states of Australia that 

we can possibly lead them all to join in one great and strong confederation. Well, then we have to 

consider what are the blessings we should obtain for them, and the first thing I say is this: that I 

believe it is the duty of this Convention to see that the states get a constitution which will enable them 

whenever they please to reform their own constitution and to create it for themselves. That is really 

the main point, and that is very simply done. If we give them first an elective lieutenant-governor, and 

then see that their two houses of legislature are each made elective and responsible to the people, they 

then can frame precisely what constitution they please from time to time, and in that respect exercise 

the privileges enjoyed by the United States of North America. These may seem very wide privileges 

to give, but I have only to say this, that those who will study the original constitution of New Zealand 

will find that in point of fact each one of the provinces had in law, granted by the British Parliament, 

the right to make its own constitution of exactly the nature it pleased, and to vary it from time to time. 

It will be very easy, therefore, for us to see that like privileges are conferred upon the Australian 

states, and I have no hesitation in saying that if we do not do that, even if they join you, some of them 

will have years of conflict before they will obtain a constitution suited to their wishes. They have had 

nothing hitherto to do with framing their own constitutions. These rest on acts of a distant parliament; 

their voice was but little heard. For example, in New Zealand we had promised to us by one ministry a 

constitution of the utmost liberality. The states elected their own superintendents who were virtually 

lieutenant-governors. But the simple name of superintendent being given disarmed parliament at 

home and they did not hesitate to give to the superintendents chosen by the people powers which they 

would not give to Canada, or did not give to Canada, when the superintendents were called lieutenant-

governors, without having the great powers which the superintendents in New [start page 137] 

Zealand had. But the lieutenant-governors were not allowed to be elected by the people of Canada. 

Now, I say that on the present great and momentous occasion which has brought us here we have the 

power of giving to the states a constitution of the kind which I speak of. I think we ought to give them 

that, and then let them frame their own constitution as they please from time to time, so that they will 

possess all the powers of local self-government which men could possibly desire to have. Then you 

have this to guide you: the British Parliament has already consented, and in one instance for nearly 

twenty years, I think, those powers were exercised and were never abused. You thus see that not only 

can you get the right from the same parliament which gave it before, but there is every possibility and 

every probability that powers so given will not be abused in Australia any more than they remained 

safe and intact from all abuse when intrusted to the people of New Zealand. Now, proceeding from 

that point to the question of the constitution we are required to frame and to submit for the 

consideration of the people of Australia, we are met at first, perhaps, apparently by greater 

difficulties-that is, we have to define what are to be the powers of the states and what are to be the 

powers of the federal government. We have two bodies to deal with. But I think we can very easily 

overcome those difficulties. First, I think that this must inevitably be done-we must not imitate the 

United States in saying that the states are to be paramount-that they are to be the sole possessors of 

power, and that then they, from these paramount powers which they possess, are to delegate such 

powers as they please to the general assembly, or congress, or senate, or whatever you may please to 

term it, because the inevitable result of that will probably be, that a time will arrive in which there will 

be some question, such as slavery was in the United States, which will disturb the minds of the people 

at large. Perhaps the great majority of the states may desire to have a general law, either to regulate or 

to abolish an institution of the kind, or some similar institution, and the minority of the states may 

refuse to agree to that, and thereupon a deadlock would take place, and nothing could be done. At last 

the majority would determine that the majority should prevail; but then the difficulty would be that 

the majority could only prevail by breaking the law. In the minds of all English-speaking people, there 



is a respect for the law which makes them hate to see it violently broken or set aside. In that manner to 

the minority of states would become attracted a part of those who might think with the majority upon 

the general subject, but who would not join in what they conceived to be an unlawful attack upon the 

constitution of the country. The result would be that parties would become more equal, and, probably, 

nothing less than a civil war would end a question which might easily, perhaps, have been settled by 

different legal arrangements. I think, therefore, it will be our bounden duty to see that the general 

assembly is not only endowed with certain powers which the states cannot exercise, but also that an 

addition be made, as was done in the New Zealand Constitution, to this effect: that whenever the 

general assembly of the country, or the congress of the country, chooses to legislate upon any subject, 

that subject is added to those subjects which have been withdrawn from the power of the different 

states. 

 

Mr. FITZGERALD: No! 

 

Sir GEORGE GREY: If that is not done, of course we act against experience. I hear hon. 

gentlemen say "No"; but they must recollect that it was foreseen that dire results would follow from 

the adoption of another system, and that those dire results did follow, and, with that [start page 138] 

example before us, it appears very doubtful if we ought not, pursuing the course of wisdom, to take 

steps which will prevent a repetition of the disasters which took place in the United States. Some 

other plan of doing it may be devised; but the object should be attained in some way or other without 

subjecting ourselves to the chances of future great disaster. I need not go at length into the different 

subjects which I think should be submitted to the power of the general assembly or the congress. 

Those can be easily adjusted, I think, probably without any great dissension amongst ourselves. I 

believe that no trouble at all will arise upon that head; but it will be essentially necessary that the point 

should be considered with very great care. Now, it may be said, perhaps, that in England they are little 

prepared to consider this subject for us, if it is to be carried out by act of parliament; but I should tell 

hon. gentlemen that they little know the care which British statesmen have in some instances 

bestowed upon the consideration of the affairs of these colonies. For instance, we had the Premier of 

Great Britain, the Marquis of Salisbury, when a younger son of the late Marquis, out in New Zealand, 

studying our constitution there with the greatest care-not the one that was then perfected, but the one 

which it was thought would be bestowed upon New Zealand. He lived with me for several months, 

and the business that had been transacted in the day was gone through by him and myself in the 

evenings that we spent together. Every matter was discussed, the reasons for each step taken were 

examined, arguments were held upon both sides, and he devoted his mind as carefully to a study of 

these questions as if he had been a New Zealander, and the member of the Government who had to 

consider what was best to be done for the country. And his was not a solitary instance in that respect. 

Other British statesmen have been out here directing their attention to these very questions. Only 

recently you have had here a young man, now a member of the House of Peers, who spent at least one 

year and a half studying every question connected with New Zealand,-who then came on to Australia, 

and visited every one of these colonies, and devoted considerable care and attention to their exact 

position, the state of their legislation, and all that they had acquired; and who, then, went on to the 

United States and Canada, and repeated the same thing there, and, when perfectly educated upon all 

these points, returned home to take his seat in the House of Peers, and to stand the friend of these 

communities whenever difficult questions arose. Now, with men of that kind to take our part, I think 

there is great safety for us in reference to the steps which the British Parliament will take in regard to 

our requests. And that brings me to another point which, I fear, will give rise to some difference of 

opinion in this great assembly, and in which I may not carry people with me; but I believe in my own 

mind that it is essential to you that every one of your officers should be elected by the people of this 

country. Even in the case of your governor-general I believe the people ought to have the right of 

choosing who that man shall be. Let them choose him from England if they please; let them choose 

him from any part of the world, I would almost say, if they pleased. They will choose well, they will 

choose wisely, and no nation can be perfect-unless an imperial nation-a young offset, as we should be, 

of an imperial nation, we should not be perfect, unless the people had every office open to their 

ambition, and unless it were known that the really great and good men of the country could rise to the 

highest position, and exercise the highest duties in it. Why, if as is the doctrine at the present time, and 



I admit, that it has been successfully ex- [start page 139] ercised-very successfully exercised in regard 

to theme colonies-if the doctrine is that as far as possible the sons of peers should be sent out here to 

be educated as to the affairs of the colonies in order that they may act wisely in the legislative body at 

home-I say that if such an education is necessary and of great advantage then to shut out our own 

people from an education of the kind, and to say that no man in Australia shall have an advantage of 

the sort is an act of absolute cruelty to the people of Australia-it is to cramp their energies, to deprive 

them of the highest education of all, and it is an act of which we ought not to be guilty towards our 

fellow-countrymen. Then I would say to this assembly, do not be led away by the idea that the 

nomination of governor is the only tie that binds us to Great Britain. If we send home a great portion 

of our laws for the Queen's assent is not that to bind us to Great Britain in the most solemn way? Is 

not that to say that the sovereign of Great Britain is as absolutely at member of our legislature here as 

she is of the legislature at home? Her representative, who would be chosen by the people, would in 

her name open and close the parliaments and perform all those functions, but he would be a man 

chosen by ourselves, and our own people would be educated in the highest possible manner to 

discharge their duty to their country. For it is not only the man who is fortunate enough to attain the 

highest position who will educate himself to the greatest point that he can, but every one who aimed at 

the office would be endeavouring to prepare himself for it-numbers of men would be educated to a 

point to which they never would otherwise be educated unless you opened such objects to their 

ambition. If it were thought necessary to bind us still further to Great Britain I do not see why we, 

instead of having agents-general, should not have members of the Privy Council at home. I do not at 

all know why we should not send home an officer who would conduct our business with the Queen 

directly, exactly as the Secretary of State for Ireland conducts the business of Ireland with the Queen, 

or as that officer in the House of Commons who really manages Scotch affairs, and who manages 

them as if he were a secretary of state, conducts the business of Scotland. I believe it would be of the 

greatest possible advantage to the colonies, that such an officer should reside in England instead of 

having agents-general there, because he would become personally known to his sovereign, and to the 

leading men in England, and friendships would be formed and an education given from time to time 

as these men were changed. I apprehend that they would probably only fill the office for two or three 

years. There would be a constant change, and I believe that in that way a large proportion of your 

population would be again educated in the best possible manner. These must seem almost too daring 

speculations; but, in point of fact, we are marching on to an altogether new epoch, to new times, and 

the very essence of the constitution must be this: I heard one hon. gentleman here state that we must 

remember that we are legislating for the future; and I agree with him if he meant that we are 

legislating in such a manner as to enable the future to legislate for itself-that it is our object that 

freedom in every respect shall be given, so that as each generation comes on they shall say, "Blessed 

be those ancestors of ours who have left us this freedom, so that nothing can take place-no changes in 

the state of the world-but we possess all powers to define the measures most necessary to bring peace 

and tranquillity at every epoch it comes on." That is the real duty which we should aim to fulfil; and it 

is only by allowing the people to speak, and at all times to declare [start page 140] their views and 

their wishes, and to have them carefully considered, that we can insure peace, tranquillity, and 

prosperity to each country in each successive epoch of time as it arrives. Now, having given these 

general views upon your general assembly, I need go no further. It does not much matter in what kind 

of way on the first occasion you allow elections to take place, if the people have the power of altering 

that whenever they like. All these things become quite minor questions if you just hold in view these 

several matters, that the states-each state-shall have the power of modifying its form of government 

whenever it likes; that, for instance, neither the states nor the general body is to be told that "you must 

conduct your form of government according to the principles of what they call a responsible 

ministry." Why should that be told to them? Why not let them conduct their form of government 

precisely as each age chooses? Who can tell what political inventions are yet to be made? Why, the 

principle of representation, as we enjoy it, is, comparatively speaking, a modern discovery, and the 

principle of federation has not developed yet. We are the people for the first time to give it a new 

form, if we please. We can develop it to a higher point than it has ever been raised to yet. It is an 

invention; but, as is the case with electricity, day by day better modes will be found for administering 

it-better means for making it useful to men. We now, its I say, take one step, and in taking that step let 

us open the road to all future steps. Let that be our care-to lead on, let us march into the wide track of 



improving all these institutions; let us lead on, and you will find that grateful nations will follow, and 

we shall discover that we had known nothing, although we now think we know so much-so great will 

be the changes which will occur, so great will be the invention which will be made. Then there is one 

other thing that lies very near my mind. Let us remember this. In my youth it was said that men of 

different religious faiths could not sit in the same legislature together, and they were excluded-Jews, 

Catholics, Nonconformists-nobody it was thought but members of the Church of England could form 

a legislative body that was of any use at all. To leaven them with other material was to spoil the whole 

thing. But it was found that that was a great mistake; that men of different religious faiths could sit 

side by side in the same legislature; that talent and ability call be drawn forth from any religious 

opinions whatever. The nation has progressed more than ever it has done before in so short a period of 

time; and its happiness and tranquillity are greater. Now, I think we should establish this principle in 

reference to federation. Let us say that if the English-speaking people choose to federate in one great 

body we shall not ask what that form of government is. In the same body could sit men who hail from 

a republic, and men who hail from a monarchy. Take the case of South Africa, where there are two 

republics. We might have federation in a wonderful degree if that rule were laid down, and surely if 

seven or eight states there met together to consult for the common good of South Africa, and to make 

a law which would be beneficial to the whole of them, it could matter very little whether the 

representatives of two states came from republics, instead of from a monarchy as in the case of the 

other states. Equally well can they advise upon that which is good for the whole-equally well can they 

care for their fellow-countrymen, speaking the same language, with laws identical in all respects-

equally well can they care for them, whether the head of the government is called a president, or 

whether, as in our case, we rejoice to [start page 141] live under so great and good a Queen. What 

difference can it make? We should be the first to lead on in that great improvement, and to say this: 

"Now, the federation of all English-speaking people may take place; the United States can settle in 

with us; all men speaking the common tongue can meet to debate upon what is necessary for the 

common benefit." I think hon. gentleman will feel, however crude those doctrines may be, that there 

is much in them. Remember this: that America must have a great deal to say in regard to the Pacific 

Ocean. The last speaker alluded very kindly to the idea that was entertained years ago of federating 

with all the islands of the South Pacific, and arrangements were made by which that might be carried 

out. But what was the feeling in England? Directly it was known that we thought of common customs 

duties for all the islands -all the islands, as well as these larger places-the moment that was thought of, 

and it was seen that it afforded the means of paying one or two European officers for the purpose of 

guiding and directing the natives in the line of duty which they should follow, the British Government 

became alarmed, and there was a peremptory order sent out which prevented that plan being 

continued. It was finished at once. Well, not only was that the case, but so strong was the desire then 

to break up the empire-and this is a good illustration of the kind of changes that you may have to 

meet, changes of human thought-that it was determined, if possible, to get rid of the outlying 

dependencies, and to reduce the dominions of Great Britain. The Orange River sovereignty was first 

thrown off. Then it was contemplated to throw other places off, and force them to become republics. 

It was said that England was too large; that what you wanted was a nation-not thinking of all these 

distant places-with their minds fixed upon manufactures and commerce, manufacturing for the world; 

it was sufficient to breed up in your great cities a population in the last depths of misery, but always 

ready to rush into manufactures at the lowest rate of wages whenever an improvement of trade took 

place. It was said that Britain should confine herself to her manufactures, and to her own immediate 

territories, and leave the rest of the world to itself. But, what thought other people, and what thought 

England? Let me just give one illustration of this. I was arranging for the federation of all South 

Africa-triumphantly arranging it-certainly all the states, I believe, but one would have joined, and that 

one would almost immediately afterwards have probably come in-but when it was heard of, the 

government then in power, and the opposition at home, were alike filled with dread at such a 

federation as was contemplated. It was said that the man who contemplated that was a dangerous man, 

and he must be got rid of, and without a moment's warning I was dismissed from office as Governor 

and High Commissioner of the Cape. Well, there was one person in the realm who thought differently. 

Afterwards, within a few days, the ministry were put out in consequence of a quarrel with Lord 

Palmerston-I think it was within twelve days-and the first thing that was said to the new ministry was, 

"That man is right; you will yet long to do what he could have done, and you will be sorry that it was 



not done; reinstate him in his position." It was the Queen who spoke, and what was her feeling 

towards her people at large? As the Prince Consort explained the matter to myself, they felt the 

necessity of openings for the poor, for the adventurous. They thought no wrongful efforts should ever 

be made to extend an empire, that, so long as the people of Great Britain, urged by their indomitable 

energy, kept pushing [start page 142] on themselves, winning new races, winning new countries to 

join the great confederation of English people, so long would it be wrong for the sovereign to injure 

her people by saying they should not go to these new homes, they should not open these new places 

for commerce, that they must remain shut up in a small and continually decreasing empire at home, as 

it would have been, if the policy had been acted upon of striking off place after place. Well, I maintain 

that the hearts which conceived that conception-that love for the English race-represented the true 

feeling of the nation; and experience has shown that such was the case. Here we are in New Zealand 

in spite of the government of the day. They tried to stop the foundation of the colony. There they are 

at the Cape of Good Hope, spreading over the whole of the country, although the earlier settlers were 

punished if they attempted to pass the Orange River. No further spread of territory there was to be 

allowed. And now you have Great Britain grasping immense territories in Africa, probably going even 

beyond her strength-such has been the change of public opinion upon this subject. I ask you, 

therefore, whether we, in providing for the spread of the empire in the Pacific, whether we, in 

providing for all English-speaking races coming into the one great confederation, shall not equally 

now be doing our duty to the future, as I believe that our noble Queen, and those who thought with 

her-there were really but few-thought rightly, thought well when they determined that the energies of 

the British race should spread exactly as their instincts moved them, and, provided they committed no 

wrong upon others, should be allowed to go in and replenish and fill up all the waste places of the 

earth. These are the points which appear to me so essentially necessary for our guidance-this policy of 

letting all English speaking people into the confederation, of not attempting to fetter our posterity by 

any peculiar laws, of simply giving them power to enable them to determine what laws they would 

live under themselves. Holding those two main points in view we should, I think, accomplish all we 

could possibly desire. With reference to the subject of defence I do not like to say much. I am very 

adverse to seeing a large force raised in this country; I am very adverse to seeing a military spirit 

created, which should long for war. I would rather see a small-a very small-force, sufficient for all 

purposes which can possibly occur, because I do not believe if we enter into this confederation that 

we shall ever be molested. Let me state one point. There is intense jealousy amongst the European 

nations themselves. At one time it was thought that it was better to set up the old world in this new 

world. The whole efforts of people went to form off-shoots of British societies, as they said. Why 

here, even in this colony of New South Wales, when you were offered free and liberal institutions, 

some of your first men wanted to set up peerages. The papers and documents will show that, I know 

that in New Zealand, in the minds of many men, similar thoughts were entertained. A nobility was to 

be set up there, in the south of New Zealand, just as much as it was at home in England; but in spite of 

all that could be done, this one feeling always pervaded these new countries, that they would have 

nothing whatever to do with those institutions of the old world; and I say that if once you get up great 

military bodies here, the whole world will, by degrees, become a series of standing camps, as it is in 

Europe at the present day. Now, look how we stand. From the Atlantic, on the one side, back again to 

the same ocean really, I may say, upon the other side, there lies a great space in the world in which 

there is no standing army at the present day, no [start page 143] preparation made for military attacks, 

for military defence-the United States-with, I believe, 12,000 men to keep the Indian population 

down, and the whole is at peace and repose; her young men are not drawn into conscriptions, not 

prepared to be fit victims for slaughter, not certain to be slaughtered in some few years' time in some 

obscure corner or other, but all devoting their energies to the development of the country, marrying, 

becoming famers, or filling different trades and professions, not shut up in barracks, excluded from 

knowing what the affection of a wife and the love of children really is. Here, all are totally different, 

and for heaven's sake let us keep in our present position, and not go off into the mania which has 

made Europe the nations of standing camps which it is. I hope that that is one thing we shall hold in 

view-in fact, one of the main things almost before every other. I will not detain hon. gentlemen 

longer. I have given what I believe to be an outline of a proper plan of proceeding. I will do my best 

to bring the points forward in Committee, as these questions arise. I entertain, in my own mind, a 

confident belief of this: that what I have asked for, whether it is done now or not, will be done in 



Australasia-I will not say in my lifetime, although I have seen great changes-but I believe it will be 

done in Australasia in a very short period of time. If it is done I have a confident belief, founded upon 

a long experience, that then a nation, educated in public schools first, then educated in public life 

afterwards in the world, so that the thought and care of their fellow-men is continually before their 

minds-I believe that such a nation will attain to higher prosperity than any other people have yet 

attained, because in the United States still are many of those things wanting in that degree of 

perfection in which we may have them here; and from the full exercise of the faculties of self-

government, and of the management of the nation, will certainly spring prosperity and happiness of a 

kind hitherto unknown. 

 

Mr. RUTLEDGE: Like the honored statesman who has just resumed his seat, it is with feelings of 

diffidence amounting almost to awe that I rise in this Convention-destined as it is to become historical 

in Australasia-to say a few words upon the very important proposals which you, sir, have submitted as 

a basis for a federal constitution which our several parliaments have sent us here to devise. After the 

many able and eloquent speeches that have been addressed to us, it seems to me that it is almost 

impossible that anything new in the way of argument can be employed in the further discussion of 

your proposals. All that one can hope to do is to refrain from following too closely in the steps of the 

speakers who have preceded, and to endeavour to avoid as much as possible all unnecessary 

repetition. You have struck, as it seems to me, the true key note in the first paragraph of the first series 

of your propositions. You say, sir: 

 

That the powers and privileges and territorial rights of the several existing colonies shall remain 

intact, except in respect to such surrenders as may be agreed upon as necessary and incidental to the 

power and authority of the National Federal Government. 

 

Now, sir, this is a paragraph with which I am perfectly certain every member of this Convention 

will most cordially agree. No one can be foolish enough to imagine that in the case of a number of 

colonies, with public policies and local interests in many instances so entirely dissimilar, it is possible 

for real and enduring federation to take place unless there is an adoption of that give-and-take system 

to which you so happily adverted in the course of the admirable speech in which you moved these 

resolutions, which seem to me to consist in the surrender by some of the colonies of some of the high 

political privileges [start page 144] and some of the almost boundless political freedom they enjoy, in 

order that the well being of the whole of the colonies may be thereby most effectually promoted. I do 

not think it is necessary for me or for any other speaker to say very much with regard to the remaining 

paragraphs in this first series of proposals. There seems so far to have been remarkable unanimity in 

the treatment which the several resolutions have received; but it is when we come to the first of the 

second series of resolutions that we happen upon difference of opinion. There have been some 

arguments employed by some hon. gentlemen who have addressed the Convention on this subject in 

opposition to the speech which was made by my hon. friend, Sir Samuel Griffith, in which he 

ventured to differ from the proposal so broadly stated as it is in the first resolution of the second 

series. Whilst there have been several speakers who have followed in the line which you have laid 

down, there have been other speakers who have adopted a different line. But among all those who 

have allowed you, sir, in the adoption of the view you have here submitted, I do not think there are 

any whose speech deserves the same amount of attention, or that ought to call forth the same amount 

of criticism, as the speech delivered by my hon. friend, Mr. Deakin. The speech which that hon. 

gentleman delivered was, I think every member of the Convention will agree, as to its manner 

magnificent; but, with regard to its matter, I shall only say this: that it seemed to me to scarcely hear 

out the very high reputation that hon. gentleman has attained as the prince of Australian-born orators, 

and as one of the foremost statesmen of these great colonies. Now, sir, the hon. gentleman was 

extremely dissatisfied with any attempt on the part of this Convention to depart from the strict lines of 

the form of constitution with which we are familiar in these colonies. Lest I should do the hon. 

gentleman an injustice, I shall take the liberty of reading a few lines from his speech, delivered last 

Tuesday. The hon. gentleman, in the course of his address to the Convention, said this: 

 



The Constitution which we now enjoy, it appears, is to be set aside with less ceremony than one 

would have expected from gentlemen who have lived under it and have exercised its highest powers 

for many years. We appear to be ready to depart from institutions which have the sanction of long 

experience, almost entirely on theoretical grounds. It is true that hon. members have looked to the 

experience of other countries; but in doing this they have ignored some of the most pertinent lessons 

of our own, which is that if we establish two chambers of equal authority, we prepare the way for 

dissension, and encourage deadlocks. The constitutional history of Victoria gives ample evidence of 

this. 

 

We have this remarkable anomaly: We have the hon. gentleman contending for the perpetuation in 

this new federal form of constitution of that form of government in regard to a second chamber with 

which we have become familiarised in these colonies; and yet, in the very same breath, we have the 

hon. gentleman deprecating in the strongest possible language the dissensions and the deadlocks with 

which the history of the working of this very form of constitution has made us familiar. I want to 

know, if a system like this has been tried and found wanting in the case of any of the colonies, why 

should we perpetuate, or endeavour to perpetuate, this system when we are here founding a 

constitution which we hope, as the hon. member, Sir George Grey, so eloquently put it, will be not a 

constitution for the present, but a constitution for all future time, and which will enable the federal 

parliament which shall become into existence, to legislate, when we are all dead and gone, in the most 

perfectly free manner for itself and for the requirements of its own time. The hon. member, Mr. 

Deakin, seems to me to have [start page 145] fallen into the error of imagining-or at least, if one 

follows his language and examines it critically, he seems to have fallen into the error of supposing 

that what we are aiming at, or ought to aim at, in the labours which have brought us together here, is 

to endeavour to construct a great state that shall be a sort of enlarged edition of one of the existing 

colonies-say, for example, the colony of Victoria. The hon. gentleman loses sight of this fact: that we 

are not here for the purpose of endeavouring to effect an amalgamation of all the colonies-that the 

several states, with their diverse interests and their diverse claims upon the great federal government, 

that we hope to see come into existence are not to be merged-that we are not here to endeavour to 

construct a great unity, but that we are here to endeavour, if possible, to effect a great and lasting 

union of all these colonies in which, while the voice of the whole people, without any distinction 

whatever, shall be heard in the great chamber of the people's representatives in the house of 

representatives-the voice of the states, as distinct states, with separate claims and separate interests, 

shall be heard with equal emphasis and with equal effect in a second chamber, which may be called 

the senate or the council of states, or by whatever other name it may be designated. I do not think that 

we ought for a single moment to attempt in what we do here to obliterate in any degree, the 

individuality of the states which, taken as a whole, are to form the great federation of Australasia. To 

endeavour to do that-to destroy the individuality of the states-seems to me to strike at the very root of 

the leading principle of federation, and if we are to have a federation that shall be something of which 

we could be proud-if we are to have a federation that shall satisfy the aspirations of the people of the 

several colonies whom we are here to represent-we must have a federation that will recognise that 

principle in the fullest and most marked degree. Depend upon it that the people of these colonies are 

not going to surrender to a mere sentiment of federation all the rights and privileges which they have 

acquired, in many instances after very protracted struggles, by means of separation. If I were to read 

the speech of my hon. friend, Mr. Deakin, literally, I should come to the conclusion that what he 

desires to do is this: to rub out all the lines of demarcation that separate the colonies as they exist in 

Australia to-day. He said in his speech the other day: 

 

What is there in this artificial boundary of the Murray River or the other artificial boundaries that 

divide the colonies of Australia from each other? What is there in these artificial boundaries that we 

should allow the people to remain separate from each other, and allow them to have a voice in the 

senate of the nation which possesses- 

 

as I hope it will possess- 

 



co-ordinate authority in all respects, except perhaps in the origination of money bills, with the 

chamber of representatives. 

 

He says, "Why should we recognise the existence of these imaginary boundaries?" But while I say 

that it is possible to magnify this question of imaginary boundaries to a disproportionate extent, yet 

these imaginary boundaries mean a great deal to the people who are included within these boundaries. 

If we were to rub out these boundaries to-morrow what should we be? We should revert to the 

condition of things which existed before any separation at all of the several colonies from New South 

Wales; and it is because the people who inhabit these several separate states know full well that there 

are benefits to be enjoyed as the result of the separation which they have acquired that they will never 

consent to surrender the rights and privileges, or, at all events, the more substantial of their rights and 

privileges, by obliterating all these lines of division, by becoming amalgamated into one great [start 

page 146] whole. If you are to have a senate which is to be on the model which my hon. friend 

admires-the model of the British Constitution-in which the upper chamber is to be merely a body for 

registering the decisions of the house of representatives, I want to know, if that is to be the outcome of 

our labours, how we are to have a senate which will have any such powers as will safeguard the 

interests of the state? We know that the general tendency of the existence of a body of that kind, 

which does not possess co-ordinate powers with the other branch of the legislature, is to degenerate 

into feebleness. The House of Lords, I say, with all due respect to that august body, has degenerated 

into a thing that almost merits the contempt of a great many of the free people of the British 

dominions, because, while they have all the pretensions that belong to an ancient and aristocratic 

house, and all the semblance of authority which ought to belong to men of distinguished position and 

rank, they are reduced to the position of being a mere appendage to the House of Commons; and 

while they can for some years perhaps block the onward progress of legislation, they have no power 

whatever to shape legislation or to effect any beneficent object without the authority conferred upon it 

by the House of Commons, without the sanction of that body, and without its concurrence. I think that 

that is a state of things which we ought not to desire to see instituted in connection with this proposed 

federation. I could understand the arguments of my hon. friend if there were anything in the creation 

of a second chamber possessing co-ordinate authority with the lower chamber in regard to the 

amendment even of money bills-I could understand something, I say, of his argument if there were 

anything inconsistent with true democracy in his proposition. But there is nothing inconsistent with 

true democracy in it. My hon. friend talked of authority, and the power of his argument derived a 

great deal of its force front the manner in which he laid stress on the rights of the people. He 

combated the idea of a second chamber having the right to veto any proposed legislation of the lower 

chamber on the ground that that chamber uttered the voice of the people, which had a right to be 

heard. Will not the voice of the people be heard in a senate which is composed of men who are as 

much elected by the people, though it may be in a different mode, as in the house of representatives 

itself? The history of the various legislative councils of these colonies is fraught with caution against 

the attempt to establish anything in the shape of a second chamber that will not rest upon the suffrages 

of the people. The reason why there have been dissensions and deadlocks in connection with the 

upper chambers in the various colonies is this, that these upper chambers have not in any respect 

derived their authority from the people in the same way as the lower chamber has. They have either 

not been elected by the people at all, or else have been elected by the people upon the basis of some 

special property qualification; and nobody can contend that a body of that sort is a body that can be 

said to represent the people, or which ought to be intrusted with powers co-ordinate with those that 

belong to the other branch of the legislature. The hon. gentlemen talks about experiments. He seems 

to deprecate the idea of plunging into an experiment. He seems to think that, in the proposal that has 

been suggested by my hon. and learned friend, Sir Samuel Griffith, the motion which you, sir, have 

submitted with regard to the second chamber is not a motion that should be adopted by this 

Convention. It seems to be supposed that in this we are indulging in a spirit of experiment-that we are 

making experiments in legislation. I fail to see where the experimental part comes in. It does not seem 

to me that there is any- [start page 147] thing at all experimental about it. If there never had been 

anything of this kind in existence before I could understand that there might be some ground for the 

objection that is raised, that we are about to plunge into an experiment. But America has had the 

advantage of 100 years of the working of such a system as that which has been advocated by the hon. 



and learned member, Sir Samuel Griffith, and by several other hon. gentlemen who have followed 

him-of the system which finds so little favour in the estimation of the hon. member, Mr. Deakin. I 

dare say hon. members have read many works written by American authors which go to show to what 

a marked extent the Senate has grown in the affections of the American people. The Senate is not 

regarded in America as a body which exists for the purpose of coming into conflict with the House of 

Representatives, or the result of the peculiar constitution of which is to constantly precipitate conflicts 

with the House of Representatives. The Senate of the United States of America is a body that has 

grown steadily in the affections of the people of America until the veneration which at present exists 

for it is almost unbounded. Hon. gentlemen, I dare say, have read the book, by Carnegie, called 

"Triumphant Democracy." I propose to quote a few words from that author with regard to the Senate, 

the powers which it is proposed to confer upon a senate here being somewhat similar to, though less 

than, the powers conferred upon and enjoyed by the Senate in America. Mr. Carnegie says, at page 

260: 

 

It has been said, by more than one political writer, that the American Senate is the ideal second 

chamber of the world. Some assert that it is the only second chamber which possesses real power, and 

is permanently fixed in the hearts of the masses. It is certainly regarded in America as a great 

promotion to be elevated from the house to the Senate, and it is none the less certain that the entire 

nation regards the Senate with pride and affection. 

 

He says later on: 

 

This hopeful student of a republican institution, my Lord Salisbury, has said in a recent speech: 

 

The Americans, as you know, have a senate. I wish we could institute it in this country. 

Marvellous in efficiency and strength. 

 

Mr. Carnegie quotes, with evident pride, the opinion which that eminent statesman, Lord 

Salisbury, entertains of the American Senate as an institution which has been in operation for the last 

100 years in that country, and the working of which he has had ample opportunity to very closely 

observe. But while it may be said that a writer like Carnegie is bound to speak well of the institutions 

of the country which has enabled him to acquire a stupendous fortune and become a millionaire, and 

that we ought not to take the opinions of a man like that when he speaks in admiration of this 

institution without a very considerable amount of deduction, it is fortunate for the discussion on the 

present occasion that there is no need for us to confine our attention to the observations which have 

been made by writers of the class of Mr. Carnegie. I dare say hon. gentlemen have nearly all of them 

very carefully read the admirable work of Mr. Bryce. Now, Mr. Bryce cannot be said to be a writer 

like Carnegie, who is filled with enthusiastic admiration of American institutions as such, but a calm, 

judicious, and dispassionate writer who will speak of any institution, particularly an American 

institution, exactly as he finds it; and, in dealing with this question of the Senate, Mr. Bryce makes the 

following remarks: The respective characters of the two bodies are wholly unlike those of the so-

called upper and lower chambers of Europe. In Europe there is always a difference of political 

complexion, generally resting on a difference in personal composition. There the upper chamber 

represents the aristocracy of the country, or the men of wealth, or the high officials, or the influence of 

the Crown and court; while the lower chamber represents the multitude. Between the Senate and the 

House there is no such difference. 

 

[start page 148] 

Both equally represent the people, the whole people, and nothing but the people. The individual 

members come from the same classes of the community; and though there are more rich men (in 

proportion to numbers) in the Senate than in the House, the influence of capital is not markedly 

greater. Both have been formed by the same social influences, and the social pretensions of a senator 

expire with his term of office. Both are possessed by the same ideas, governed by the same 

sentiments, equally conscious of their dependence on public opinion. The one has never been, like the 



English House of Commons, a popular pet; the other never, like the English House of Lords, a 

popular bugbear. 

 

What is perhaps stranger, the two branches of Congress have not exhibited that contrast of feeling 

and policy which might be expected from the different methods by which they are chosen. In the 

House the large states are predominant, nine out of thirty-eight (less than one fourth) return an 

absolute majority of 325 representatives. In the Senate these same nine states have only eighteen 

members out of seventy-six, less than a fourth of the whole. In other words, these nine states are more 

than sixteen times as powerful in the House as they are in the Senate. But, as the House has never 

been the organ of the large states, nor prone to act in their interest, so neither has the Senate been the 

stronghold of the small states, for American politics have never turned upon an antagonism between 

these two sets of commonwealths. Questions relating to states' rights, and the greater or less extension 

of the powers of the national government, have played a leading part in the history of the union. But 

although small states might be supposed to be specially zealous for states' rights, the tendency to 

uphold them has been no stronger in the Senate than in the House.  

 

Collisions between the two houses are frequent. Each is jealous and combative. Each is prone to 

alter the bills that come from the other; and the Senate in particular knocks about remorselessly those 

favourite children of the house, the appropriation bills. The fact that one house has passed a bill goes 

but a little way in inducing the other to pass it; the Senate would reject twenty House bills as readily 

as one. Deadlocks, however, disagreements over serious issues which stop the machinery of 

administration, are not common. They rarely cause excitement or alarm outside Washington, because 

the country, remembering previous instances, feels sure they will be adjusted, and knows that either 

house would yield were it unmistakably condemned by public opinion. The executive government 

goes on undisturbed, and the worst that can happen is the loss of a bill which may be passed four 

months later. Even as between the two bodies there is no great bitterness in these conflicts, because 

the causes of quarrel do not lie deep. Sometimes it is self-esteem that is involved, the sensitive self-

esteem of an assembly. Sometimes one or other house is playing for a party advantage. That intensity 

which, in the similar contests in Europe, arises from class feeling is absent, because there is no class 

distinction between the two American chambers. Thus the country seems to be watching a fencing 

match rather than a combat a outrance. 

 

I dwell upon this substantial identity of character in the Senate and the House, because it explains 

the fact, surprising to a European, that two perfectly co-ordinate authorities, neither of which has any 

more right than its rival to claim to speak for the whole nation, manage to get along together. Their 

quarrels are professional and personal rather than conflicts of adverse principles. The two bodies are 

not hostile elements in the nation, striving for supremacy, but servants of the same master, whose 

word of rebuke will quiet them. 

 

I think that these extracts will go far to show that the fears which may be entertained by some hon. 

gentlemen as to this experiment, as it is called, of giving coordinate powers to the second chamber are 

not well founded. I am well aware that my hon. friend, Mr. Deakin, has rested some of his objections 

to the form of senate which I advocate, and which other members advocate, on the ground that it is 

impossible for us, with our ideas of constitutional government, and with the ideas which many 

members have of a government responsible to the chamber of representatives, to graft on a system of 

that kind the system which we propose to construct as the result of the labours of this Convention. I 

know that that objection was prominent in the hon. gentleman's mind, and it is only just to him to say 

that there is a good deal in the contention which he has set up, that it is difficult to graft the American 

system, which has an executive not at all [start page 149] responsible to the legislature, upon a system 

which is to combine a senate with coordinate powers with a system of responsibility to a house of 

representatives. But we have not all the wisdom of the ages concentrated in ourselves; and I have not 

the slightest doubt that in the course of time such developments will take place as will render it 

possible to have a form of government which will be consistent, to a certain extent, with our ideas of 

responsible government, and at the same time with the existence of a second chamber, possessing 

powers to which none of the second chambers of these colonies are in the least degree entitled. But, 



sir, I would like hon. gentlemen to bear in mind that I am very far from advocating for the federal 

parliament-which I hope will grow out of the labours of this Convention-a second chamber which 

shall be elected, as the members of the second chamber in the United States are elected, by the 

combined vote of the upper chamber and the lower chamber of the states legislatures. That might be a 

very good method, but with some of the constitutions of these colonies as they are at present, it might 

not perhaps be all that could be desired. Many of the second chambers in the colonies being 

nominated chambers, and not elected, and in the case of those that are elected not being, elected by 

the suffrages of the people generally, it might very fairly be said that the members of the senate, 

though elected by the legislatures of the colonies as they exist at the present time, would not be truly 

representative of the people, and that therefore there is some reason why we should not proceed to 

construct the senate after the model of the American Senate, possessing co-ordinate powers with the 

lower house, or the house of representatives. But I am not at all wedded to that principle, and I should 

be very sorry indeed to advocate from my place in this Convention a system by which the second 

chamber shall be founded exclusively upon the methods which are suggested by those who contend 

that the members of that second chamber shall be elected by the legislatures of the several colonies as 

they exist at present. I do contend, however, that a great mistake will be made if we proceed to the 

creation of a senate, or second chamber, in the federal constitution, which shall be deprived of those 

powers which we enjoy, or a great proportion of the powers that are now enjoyed by the Senate of the 

United States. We know, sir, that if the ideas which you have embodied in your resolutions are carried 

out, this will be the result: that in the case of financial proposals being sent up from the lower 

chamber to the second chamber, the senate will have no alternative but to accept the proposals in 

globo, or to entirely reject them. But our experience of the working of that system in these colonies is 

not particularly reassuring. We know that the effect of a second chamber rejecting the financial 

proposals of the lower chamber in their entirety, is to inflame the public resentment against the upper 

chamber, as it is called. There might be very many things in the financial proposals which emanated 

from the government and were carried through the lower chamber, of which the members of the upper 

chamber cordially approved; but if it were incumbent upon them to reject a measure because there 

was much in it of which they disapproved, although it contained a great deal that they did approve of, 

the result would be to cause a very great amount of public excitement, and to cause many persons in 

the community to raise their voices against the existence of a second chamber at all. I think we should 

guard against that, and if the senate or second chamber in the federal constitution were based upon the 

suffrages of the people, although in a different way, yet as truly based upon the suffrages of the 

people as the house of [start page 150] representatives, then I cannot see on what ground it can be 

contended that the senate should be deprived of co-ordinate powers with the lower assembly. I think 

that in a matter of this kind we should proceed as far as possible by familiar analogy, and, though 

perhaps the suggestion of the analogy may, in the minds of some hon. members, be thought entirely 

inappropriate to an assemblage of this kind-though the suggestion or the expression of the analogy 

may in some quarters create a smile-yet it appears to me that in order to have a perfect system of 

federal government, we ought, as far as possible, to preserve an analogy to that form of Government 

which prevails in a model family. Now, in the case of a model family we know that the husband 

represents the entire household. 

 

An HON. MEMBER: In providing for the expenditure! 

 

An HON. MEMBER: There is no federation there! 

 

Mr. RUTLEDGE: The husband is supposed, in the natural order of things, to be the 

representative of the entire household but, though he is a representative of the entire household, we 

know that the wife also plays a very important part in the government of that household. The wife 

comes very near to all those smaller constituent elements of the family circle, which may, perhaps, by 

analogy be likened to the great family of states which will exist in connection with this great federal 

constitution. 

 

Colonel SMITH: She is the home ruler! 

 



Mr. RUTLEDGE: It is the wife that knows all about the particular interests which affect all the 

members of the family group: they come to her with their particular ideas, and they look to her for the 

expression of their ideas and for the enforcement of their particular claims. 

 

Mr. MUNRO: Not for finding the income! 

 

Mr. RUTLEDGE: With regard to that interjection, I say that he is a wise man who, being the 

head of a household, puts all his financial projects into the crucible of the sagacious mind of his wife, 

far more enlightened, far more discriminating than his own. 

 

Colonel SMITH: With the power of veto! 

 

Mr. RUTLEDGE: I say yes, with the power of veto. In this community many a man owes a great 

deal to the advice of his wife and the veto which she has put upon his proposals. We know that those 

strong headed men who think that all wisdom is embodied in themselves, who do not take their wives 

into their confidence, who do not consult their wives as to some particular speculation on which they 

desire to embark, are the men who very frequently come to grief. But the men who do take, their 

wives into their confidence in this way, and who do permit them to have a considerable voice in the 

management of family affairs, even to putting a veto upon their own impulsive tendencies in regard to 

financial proposals, are the men who go on very safe lines. No analogy is perfect; every analogy will 

break down when you come to some particular modes of applying it; but I do regard a great family of 

states, governed by a house of representatives and a senate, as bearing a very considerable analogy to 

the constitution of a family; and I say the same rule which prevails in the one ought to prevail in the 

other. 

 

Sir THOMAS McILWRAITH: The wife initiates most of the money bills there! 

 

Mr. RUTLEDGE: The wives do initiate a great many of the money bills, and I appeal to the 

experience of a great many hon. gentlemen to know whether they have not been saved very frequently 

from financial mistakes by consulting their wives in regard to important steps which they proposed to 

take in the very serious affairs. of life. This question of a second cham- [start page 151] ber has been 

referred to by a literary gentleman who is well known, perhaps, to many members of this Convention, 

and he has spoken of it in conversation with me as being what may be called the expression of the 

second thought of the people. It is a very good thing, I think, to give the people an opportunity of 

having a second thought on some proposal upon which they have set their minds. The hon. member, 

Captain Russell, has referred in the course of his excellent speech to the cyclonic gusts of popular 

passion which sometimes pass over a community and that is the same idea which was present to the 

mind of Alexander Hamilton when he wrote some of those admirable papers for "The Federalist." 

Why, sir, there have been times in the history of the community when the people have been seized 

with a sudden impulse in a particular direction, involving great issues of public policy, and involving 

considerable public expenditure; but if they had had an opportunity of reconsidering their first 

decision how frequently would they have, if not entirely reversed, at all events to a considerable 

extent modified that decision. And I take it, sir, that in the existence of a senate composed of men who 

are, equally with the house of representatives, representing the people of the whole of the states, you 

have the embodiment of the second thought of the people, and in the case of the members of the 

senate, if you give them the power to discriminate between the various financial proposals of the 

government sent up from the lower chamber, you give that chamber the means of putting a check 

upon the impulsive proclivities of the representatives of the people as such, and of suggesting to the 

people themselves a more excellent way of doing that in which all alike are interested, and 

accomplishing the objects which all alike have in view. I cannot disguise from myself this fact: that in 

creating a second chamber which has only limited authority and limited jurisdiction, even in the 

matter of financial proposals, you are laying the foundation for discord and for disagreement. We 

know very well that the animal which is chained up is always most disposed to show his teeth. The 

animal upon whom you place a great restriction, and forbid to him an amount of freedom which 

another may have-is always the one that displays a quarrelsome tendency. So I contend that the very 



fact of endeavouring to put a limit upon the powers of the second chamber is to engender in the minds 

of that second chamber a quarrelsome disposition which would not exist if it felt that it had equally 

free and unfettered authority with the members of the representative chamber. I do not propose to say 

many more words in advocacy of the view which I take with regard to this, which seems to me to be 

the crucial question which we have here to decide. I believe all the members of the Convention have 

come here with a sincere desire to solve the problem which is placed before us. I believe every 

member has come here with a disposition to learn something, if possible, from every other member, 

and I am quite sure that no one has come here with preconceived ideas of so consolidated a character 

as cannot be contracted, or expanded, or modified in any way whatever. As was well pointed out by 

the hon. member, Sir George Grey, we are to bear in mind that we are not here creating a federal 

constitution which is to serve the purposes of the present generation merely, but a federal constitution 

which shall last for all time; and in endeavouring to erect such a political structure as that, we ought to 

take care to make its provisions so elastic as to be capable of expanding to the necessities of all future 

occasions, and not to place rigid restrictions around that constitution, the result of which will be that 

in the course of the agitations which must arise in future years [start page 152] there will be such 

contentions and such dissensions as will ensure the demolition of the edifice which it is now our care 

to rear. We are here, sir, for the purpose of building up, and I hope that we shall bear that fact in mind 

in all that we do. I should also like hon. gentlemen to endeavour to bear in mind that the feeling which 

predominates in the minds of the people of the states is one of great timidity. The people of the states, 

whom we are here to represent, feel that they the venturing upon, to a certain extent, an unknown sea 

as far its their experience is concerned, and we ought to proceed in such a way as to reassure them at 

every step we go that in what we are doing, while we are taking care of the interests of the federal 

constitution, we are preserving, in all their integrity, as far as it is possible with the existence of a 

federal constitution, all those rights and privileges to the enjoyment of which they have been so long 

accustomed. Passing on to the question of a federal judiciary, I think I need say no more than this, that 

while it is a matter for congratulation that you have seen your way to make a proposition for 

 

a judiciary, consisting of a federal supreme court, which shall constitute a high court of appeal for 

Australia, under the direct authority of the Sovereign, whose decisions as such shall be final- 

 

we ought to make provision-and I have no doubt we shall do so in Committee-as has been done 

under the United States Constitution, that this high court shall be possessed, not only of the functions 

of an appellate court, but of original jurisdiction in those subjects which this Convention may see fit 

to prescribe. Before I take my seat, let me say with what great pleasure I find myself in the presence 

of representatives of all of the colonies of Australia for the purpose of discussing the great question 

before us. I have been delighted with the cordial good feeling that has been exhibited by the delegates 

to this Convention towards each other, both privately and sitting officially in this Convention. I have 

been delighted with the high tone and character of the speeches that have been addressed to us, and I 

feel that I should be dishonoring the members of this Convention in my thoughts if I were for a single 

moment to doubt that the result of their united labours here will be the laying broad, and deep, and 

strong the foundations of a political edifice that shall be ample and adequate for the shelter and 

protection of the millions who are yet to inhabit the continent of Australia, and that shall, in the course 

of a few years, I trust at the furthest, rear its noble proportions in all their symmetry and all their 

strength to the admiring gaze of the people of the whole civilised world. 

 

Mr. KINGSTON: I confess that in rising to address this assembly I am embarrassed by an 

appreciation of the responsibilities which must attach to every member taking part in its deliberations. 

I had thought of reserving such observations as occurred to me until we were met in Committee for 

the purpose of discussing the details of the constitution it is our duty to frame; but I have come to the 

conclusion that it is desirable that at the earliest stage each member of the Convention should state for 

the consideration of his fellow-delegates his views on such matters of general importance as have 

been already touched upon, or as are involved in the resolutions which you, sir, have submitted. 

Following the example which has been set by preceding speakers, I may say that I offer such 

suggestions as I shall proceed to make in all humility, endeavouring, to emphasise the position which 

has been so well put by yourself and by the hon. delegate who immediately followed you, that our 



observations at this stage of the proceedings should partake rather of the character of suggestions for 

the meeting of difficulties than [start page 153] of the sketching of any definite plan for the formation 

of a federal constitution, seeing that such plans can result only from the exchange of views among the 

delegates when we shall have debated the subject much more fully than at present. Coming to the 

resolutions, I may express my hearty concurrence with the first of them, affirming that the powers and 

privileges and territorial rights of the several existing colonies should remain intact. I am very glad 

indeed that an expression of opinion to this effect should have been embodied in our resolutions at so 

early a stage of these proceedings, because I think we shall do well to emphasise the fact that we are 

dealing with autonomous states, who have long enjoyed the blessing of self-government, and who 

should not be asked-and who, if asked, would not be likely to accede to the request-to sacrifice any of 

their existing powers other than those which it is absolutely necessary should be surrendered in the 

national interest. I hope we shall set clearly before us the fact that a national government should be 

strictly limited to dealing with subjects in which the interests of the community as a nation are 

involved. I hope that in our proceedings we shall feel that it is our duty, in approaching the several 

colonies, as we shall require to approach them at the conclusion of the deliberations of this 

Convention, to state in precise language that which we desire they should surrender for the benefit of 

the nation. I hope, also, that we shall make no request for a surrender which cannot be justified on the 

score of the requirements of the national interest. I think that such a release as is recognised in the 

resolution to which I now refer will commend itself to all, and that any departure from the principle 

which is involved might be fraught with the most disastrous results. I am glad to observe that there 

appears to be practically a consensus of opinion among the delegates that the American system of 

preserving for the benefit of the states the powers which are not expressly conferred upon the federal 

government should be followed, rather than the system which obtains in Canada; and I feel that not 

only will this course, in the natural order of things, commend itself to the various colonies when we 

require to approach them, but that it will commend itself to every delegate present, and to every one 

who appreciates, as we must all appreciate, the benefits of the system of local self-government which 

these colonies have for so long enjoyed. I am glad also to notice that we make express provision for 

the recognition of the territorial rights of the provinces. It does appear to me, however, that it will be 

necessary in the federal constitution to make provision in some form or other for the possible 

alteration of the boundaries of the various states, which will be occasioned, doubtless, in some 

instances, by the creation of fresh states. In this connection it is impossible to overlook the fact, which 

I think has been already referred to by one of the delegates-and which we all keenly appreciate at the 

present moment-that the important colony of Queensland is just now contemplating an early division 

of her great territory into two or more separate colonies. I think that under these circumstances we 

should be framing a constitution which overlooked immediate requirements, if we did not make 

provision for the admission into the federal union of these colonies, which I understand are shortly to 

be called into existence. I trust, therefore, that we shall find in the federal constitution some provision 

for meeting a case of that sort; and it seems to me that if it took the shape of a section enabling 

provinces, with the consent of the existing local legislatures, and by agreement with the federal 

parliament, to be carved out of existing colonies, and to be admitted into the union upon such terms as 

may be agreed upon, we [start page 154] should be making a provision on the subject which will 

shortly be of practical utility. I cannot help thinking, in connection with the possibility of the changes 

to which I refer, that a provision of that sort, not laying down any hard and fast lines as to the terms 

on which the new provinces should be admitted into the union, would be preferable to one which did 

not permit of the federal government and the local legislatures arranging the matter as they thought 

best. It does appear to me, in connection with the change to which I refer, that there may attach a 

considerable amount of importance to the result as affecting the representation of the colony which is 

likely to be most concerned-or of any other colony which may be the subject of a change-in the 

senate, in which I understand the generally accepted wish to be that all the colonies should be equally 

represented. I should like to say, sir, that although I confine my remarks to the question of the carving 

of future colonies out of existing provinces, and to the question of their admission to the union, I do 

trust that our constitution may be of such a character that while, in the terms of the resolution which 

was carried at the Melbourne conference only last year, we make provision for the admission of what 

were then described as the remoter colonies of Australasia-words which I believe were intended to 

refer particularly to New Zealand-we shall not lose sight of the possibility that at some time or other, 



perhaps shortly it may be considered desirable to extend the jurisdiction of a united Australia to all 

British colonies in the Pacific. I feel more particularly impelled to refer to this matter on account of 

the course which was suggested by Lord Derby in connection with the attempted annexation of New 

Guinea. It does seem to me that if we had had in existence at that time, as was pointed out by Lord 

Derby, a government representative of the whole of Australasia which could have spoken with a 

united voice on the subject of the imperial attitude towards the island in question, we should not at the 

present moment have occasion to deplore the appropriation of a portion of that great territory by a 

foreign country. Under these circumstances, I think we should do well to make provision for the 

admission into the union which we are proposing to create, not only of what may be generally termed 

the remoter colonies of Australasia, but of all British colonies which may now exist, or which may 

hereafter be founded in the Pacific, and which it may appear to a federal government should be 

subjected to Australian control. With reference to the 2nd resolution-that trade and intercourse 

between the federated colonies, whether by means of land carriage or coastal navigation, shall be 

absolutely free-I consider it, following the course adopted by preceding speakers, in connection with 

the 3rd resolution, giving to the federal Government power to impose customs duties; and presuming 

that the intention is that inter-colonial free-trade should be established at the time of, but not before, 

the adoption of a federal tariff, I am prepared to give the proposition my heartiest support. 

 

Colonel SMITH: Hear, hear! 

 

Mr. KINGSTON: I desire to emphasise a point which, I regret, is not made so clear in the 

resolution to which I refer as are some other matters, and it is this: In my humble opinion it would be 

a great mistake-and I can hardly believe that it is seriously contemplated-to enact inter-colonial free-

trade before the adoption of a federal tariff. I have my own opinion as to the lines upon which a 

federal tariff will be framed. I cannot help thinking-looking at the course of legislation which has 

obtained in most of the Australian colonies, and at the different fiscal systems they at present [start 

page 155] enjoy-that it is highly probable that the result of the deliberations of the federal parliament 

will be the adoption of a protective tariff against the outside world. But what I venture to point out is 

this, that the regulations, as they stand, make no reference to the necessary provision that inter-

colonial free-trade is not to come into force until a federal tariff is adopted. Nor they say anything 

whatever about the nature of the federal tariff. As regards its nature, it would probably be useless to 

define it here; but I do think we ought to lay it down in the clearest possible language that there is no 

intention on the part of this Convention to do anything to bring about inter-colonial free-trade before 

the federal parliament has disposed of the question of what the nature of the federal tariff shall be. 

 

COLONEL SMITH: Hear, hear! 

 

Mr. KINGSTON: What would be the result of inter-colonial free-trade before the adoption of a 

federal tariff? I imagine that it is not intended to limit inter-colonial free-trade to the products and 

manufactures of the different colonies, and so if free-trade between the colonies were established, 

what would be the position, I ask, of a Sydney importer, importing under a system of free-trade and 

competing in the markets of the various colonies with his imported goods, which, by force of the 

provisions of the proposed constitution to which I have ventured to call attention, must be similarly 

admitted into the neighbouring states? I am ready to believe that no doubt the intention is to act in the 

way I indicate; but there are no matters which are likely to be more closely scrutinised than the 

proposals of this Convention with reference to commercial relationships. It has been suggested that in 

Committee these two resolutions should be transposed, and I think that that is a suggestion well 

worthy of adoption. I think it is also desirable to amend them so as to make the position perfectly 

clear in the direction which I have indicated, that is, that inter-colonial free-trade is only to be brought 

about at the time of the adoption of a federal tariff. Something has been said with reference to the 

attitude of the colony of Victoria in this matter. I confess that I was a little surprised to hear the 

utterances of one hon. member from that colony, who expressed himself with some hesitation as to 

the propriety of calling a system of inter-colonial free-trade into existence immediately on the 

establishment of a federal constitution, or even immediately on the adoption of a federal tariff. I had 

shared the somewhat common idea that Victoria, by force of the protective system which she has so 



long enjoyed, had built up her manufactures to such a state of perfection that they could defy 

competition, and that if the barriers which prevent free commercial relationships between the colonies 

were done away with it would enable her to compete in the markets of all the other colonies with 

regard to local manufactures. However, I freely admit that we owe a duty to our manufacturers, to 

those whom, by the adoption of a certain fiscal system, we have encouraged to invest their capital in 

the establishment of manufactories which are only now, or lately, commencing to return them any 

profitable results. I can assure the hon. member that the arguments which have evidently operated on 

his mind apply with tenfold force to our colony of South Australia, for there we have only had the 

benefit of a protective system during the last few years. It was originally adopted in a modified form 

in 1885; and afterwards, in 1887, we practically copied the system which had been adopted with so 

much success in Victoria. I am happy to say, however, that although the minds of our manufacturers 

and colonists generally have been profoundly agitated by this question, on its most careful 

investigation they have [start page 156] come to the conclusion that the question of inter-colonial free-

trade ought not to impede the course of federation. Every step was taken to ventilate the subject. A 

committee of both houses was charged with the duty of inquiring into, and reporting upon, the 

probable result of inter-colonial free-trade in South Australia, and their report, though of course it is 

only something in the shape of a guide as regards the locality to which it refers, is as follows:- 

 

We recommend the adoption of inter-colonial free-trade on the basis of a uniform tariff, and regard 

it as a corollary of the federation of the Australian colonies. We recognise the many difficulties which 

have to be overcome before federation can be accomplished, and are of opinion, in the meantime, that 

practically the whole of the existing reasons for postponement will then have passed away. The 

benefits arising from inter-colonial free-trade will far outweigh any disadvantages which may result. 

 

If that is the case, as I believe it is the case in South Australia, where we have only had for a short 

period the benefit of the protective system, how much more is it likely to be the case in Victoria 

where the circumstances are so different. At the same time I am inclined to think that it would be a 

good thing if our manufacturers could know with some degree of certainty when the encouragement, 

support, and safeguard which they are deriving from inter-colonial tariffs is likely to be withdrawn 

from them. I think it is a pity that that time should be allowed to be clouded by any degree of 

uncertainty, and I should be happy, indeed, to support any resolution for the purpose of naming a 

fixed and definite time when inter-colonial duties will be abolished, so that our manufacturers may 

know the circumstances with which they may have to deal, and may make their arrangements 

accordingly. I do not think it ought to be allowed to remain in such an uncertain state as the date of 

the accomplishment of our wishes with regard to the establishment of Australasian federation. I am 

anxious and sanguine that that date shall be an early date; but, at the same time, for the reasons to 

which I have already referred, it should be put within the four corners of a law, so that there may be 

no doubt or uncertainty on the subject, which is always prejudicial in commercial matters. As I have 

quoted the report of our commission for the purpose of supplying information to hon. members as to 

the precise state of affairs in South Australia as far as we have been able to gather them, I should like 

to say that there is, on the general question of inter-colonial free-trade, a paragraph in that report 

which appears to me to so fairly set out the advantages which we may expect to derive from the 

adoption of a system of that character, that I may be permitted to quote it, adopting it as my own: 

 

Your commissioners are firmly convinced that the welfare of Australia will be promoted by the 

abandonment of all restrictions upon inter-colonial trade by adopting such a policy the one object of 

which will be throughout Australia to render industry productive by leaving it to follow natural 

channels of employment, and by affording every possible facility to commerce to freely realise rapid 

progress, wealth, and prosperity by developing in each colony the industry for which nature has best 

fitted it, without wasteful rivalry. 

 

These arguments appear to me to be well founded, and I shall therefore, subject to the 

qualifications which I have already indicated, be found supporting the resolutions touching upon that 

subject. The 4th resolution raises the question of defence, and I am disposed to think that a more 

prominent position might well have been given to this question than it occupies. I am not going to 



discuss the details of possible provisions on the subject which may be considered necessary to be 

embodied in the constitution. An hon. member has already addressed himself to that question; but it 

seems to me that every citizen, or every person worthy of the name of citizen, recognises it as his duty 

in time of [start page 157] war to take up arms in defence of his country. It is almost a corollary of 

that proposition, that it is the duty of every true citizen in time of peace to qualify himself to render 

efficient service in time of need without unnecessary expense to the community of which he is a 

member. I trust that our federal legislation will recognise the soundness of the principles which I 

venture to lay down, and that effect will be given to them at the earliest possible moment. I am 

hopeful, indeed, that when we have legislation of that character its results will be apparent in the 

manhood of united Australia, and that it will add alike to the dignity and safety of the nation and be 

productive of the happiest results. The preliminary resolutions, 1, 2, 3, and 4, seem to me to deal with 

the chief objects of federation: defence and inter-colonial free-trade, accompanied by a federal tariff. I 

think that, although it might possibly raise subjects which it is unnecessary to discuss at the present 

time, we might have added to these a resolution which would recognise that in the natural order of 

things the federal parliament would be properly charged with the duty of establishing uniform laws on 

matters of common interest. We all know the difficulties which at present surround the adoption of 

legislation to give effect to provisions which are desired equally by the people of the different 

colonies, and in which they have practically a common interest. There are one or two questions which 

might almost be associated with the question of, defence. I regard as second only to the necessity of 

protecting our shores against actual invasion, the necessity of protecting Australia against the influx of 

aliens, Asiatics, criminals, paupers, and other undesirable classes. In the legislation which we have 

been already compelled to adopt on these subjects, we know that there has been a striving after 

uniformity; but that uniformity has seldom been obtained. It is idle for one state, unless it erects a 

hostile barrier on its inter-colonial boundaries, to attempt to pass useful legislation prohibiting or 

restricting an influx of that character, if there is no community of action on the part of the rest of the 

colonies; and when the doors of Australia are thrown open by the omission of one state to do its duty, 

the undesirable class which any colony wishes to guard against may come in, not at the front door, but 

at the back-not at her own sea ports, but through the territory of her neighbours. It would be well, for 

this reason, to specify as one of the chief objects of the adoption of a federal constitution the 

uniformity of legislation in the direction to which I have referred. No doubt we shall have an 

opportunity in Committee to amend the resolutions in this direction, and if that is not thought 

desirable we may make the required provision in the bill. Having thus stated the general object of the 

federation, we find in the three succeeding paragraphs the means by which they are proposed to be 

accomplished. I would say here, that although I believe a contrary opinion is entertained by some, it 

appears to me we are adopting a proper course when first we fix the objects which we desire to 

accomplish, and then subsequently proceed to lay down and define the means by which we hope to 

effect them. No exception can be taken to the proposition that the parliament should consist of two 

houses. An attempt has been made to deal with some matters of federal interest by means of a single 

chamber; but we know that the result has not been encouraging. A parliament consisting of two 

houses may be considered an essential of a federal constitution. Although an hon. member has 

questioned whether there is anything very much in the name which we attach to either house, I think 

that a very wise suggestion was made that the second chamber should be [start page 158] dignified by 

the name of the council of the states, which at once gives an idea, to all who may be interested in 

considering its constitution, of the nature of the functions which it has to perform, and enables us at 

the earliest moment to dissociate it from the ideas which we ordinarily entertain with reference to 

second chambers, and which it appears to me, for reasons which have been already dwelt upon, 

cannot properly apply to the proposed council of the states. This proposed term, I believe, is borrowed 

from the Swiss Constitution, and I think we might go further, and take advantage of the suggestion 

which we find in that constitution, as regards the name which should be attached to the more popular 

branch of the legislature. It is proposed here to call it the house of representatives. I do not think we 

have in Australia though, no doubt, we have in Australasia -a body which is dignified by a term of the 

description used. I think it is the invariable practice in Australia to refer to our popular chambers as 

assemblies, and it seems to me that if we were to keep to this custom, and apply the term "national" to 

the popular chamber, and call it the "national assembly," we would be adopting a course which has a 

good deal to recommend it, and would facilitate the appreciation of the functions which it is intended 



to repose in that branch of the parliament. I do not know whether it is intended in the federal 

constitution to provide for a uniform system as regards the election of the senate. For my own part, I 

venture to consider that any such attempt would be a mistake, and that we shall be doing best if we 

allow the people of the various states to provide such means as are acceptable to them; and it appears 

to me also that it would be absolutely impossible, if we attempt to lay down a uniform system, to 

deprive the people of the states of the right of appointment by their direct vote. I think it would be a 

very great invasion of the popular rights possessed by the inhabitants of any particular colony if the 

federal constitution were to provide that they should not exercise their right of election in such a way 

as would make the persons elected their direct nominees by the popular vote. And I would like to say 

in this connection that we have had some experience of the difficulties attendant on any attempt to 

secure uniformity in the appointment of federal senators. No doubt if uniformity were attempted, and 

it were not generally provided in the federal constitution that senators should be elected directly by 

the people, some such course would be considered desirable as obtains in other countries where they 

are elected by members of both branches of the legislature. But as has been pointed out by the hon. 

member, Mr. Rutledge, varying circumstances affect the constitution of the second chamber in 

different colonies, and whilst in some colonies it might be considered a desirable thing, to confide to 

the two houses the power in question, particularly where the second house is elective, a similar 

remark might not apply to other provinces, where the second chamber, as has been mentioned, is 

differently constituted. This question was discussed not so very long ago, in 1889, in the Federal 

Council, where there were present representatives of all the colonies of Australia except this great 

colony, and the result then unanimously arrived at after most careful consideration was as follows:- 

 

The committee carefully deliberated on the question of a uniform system for the selection of 

representatives from the different colonies, but are unable to recommend any system. Considerable 

advantage would probably result from uniformity; but the differences in the constitution of the 

parliaments of the various colonies render objectionable the uniform system of election by members 

of Parliament; and in the opinion of the committee it is not yet practicable to require the election of 

representatives by constituencies of the people. Moreover, as the chief [start page 159] object of any 

system must be to secure the representation in the council of each colony in the manner most 

satisfactory to the people, it appears to the committee that that object will be attained by continuing 

the present unrestrained right of the people in each colony to decide the matter for themselves through 

the local legislatures. 

 

I trust, therefore, that there will be no attempt to interfere with the independence of the people of 

the various communities in settling this matter as they think best. So long as they are satisfied, so long 

as they are free to adopt whatever mode they please to secure their effectual representation, it appears 

to me that it is a matter for themselves, with which the other colonies have no right to interfere, and 

with which interference would only be a source of difficulty and trouble with no corresponding 

beneficial results. The question of the constitution of the senate brings me face to face with one of the 

most important questions which have been raised during the course of the debate-the question of the 

powers which the senate ought to enjoy; and I feel-I imagine, in common with other delegates-very 

much indebted to the hon. member, Sir Samuel Griffith, for the mode in which he called attention to 

the matter, and emphasised the great distinction which exists between the senate and the upper 

chambers with which we are accustomed to deal, though Sir Samuel Griffith did not, possibly, 

commit himself to any very distinct proposition as to the exact course that should be pursued. 

 

Colonel SMITH: He gave us several indications-feelers! 

 

Mr. KINGSTON: It appears to me that we will do well to copy the example which the hon. 

member has set, and it will be a pity, indeed, if at this early stage of our deliberations we commit 

ourselves to any definite course for meeting the difficulties which he has pointed out in such a way 

that it might make it difficult for us to subsequently withdraw and revise our opinions. Therefore, sir, 

I propose to discuss the question in a similar strain, hardly contemplating the possibility of my being 

so fortunate as to hit upon the solution; but rather venturing the expression of my ideas in order that 

they may be criticised and their worth ascertained. Following up the arguments advanced by the 



preceding speakers, I think there is no great reason for anticipating a collision of any serious nature 

between the two houses, because they are responsible to the same people. The sole distinction is that 

while the electors are the same, the electorates are different. We have had, I might almost say, a 

miserable experience of conflict between different branches of colonial legislatures. But from what 

cause did that proceed It arose from the fact that the electors were not the same, nor were the interests 

the same. Here the electors are the same, and I venture to think also that here the interests are the 

same. 

 

An HON. MEMBER: Not necessarily! 

 

Mr. KINGSTON: I am inclined to think that, in matters of national importance-and national 

questions are the only ones with which the federal parliament will have power to deal-it will seldom 

occur that there will be such a clashing between state interests and national interests that a collision 

will be likely to be involved between the representatives of the state in the senate and the 

representatives of the people in the national assembly. The hon. member, Mr. Deakin, challenged the 

Convention to define what are state rights in national questions. 

 

Mr. DEAKIN: And I have not yet been answered! 

 

Mr. KINGSTON: I think the hon. gentleman has been fairly enough answered by one or two 

delegates who have spoken, and who have quoted instances. There may be occasions when the two 

things will be opposed, the one to the other. I do not think that such occasions will be [start page 160] 

frequent, and I look forward to the time when it may be found advisable to alter the constitution of the 

federation in such a way as to obviate the necessity of special provision for the protection of state 

rights. But, at present, that time has not come. State rights must be protected, and I look upon it as an 

absolute essential for the approval of such a constitution as we may see fit to adopt here, by the 

parliaments and peoples of the different colonies, that we may be able to point to full and effectual 

provisions and safeguards in the shape of protection for those rights and interests which are generally 

classed and included under the definition of state rights. No doubt there is a great deal of federal 

sentiment in the air, and we are attempting to give it some practical effect; but, at the same time, we 

must recognise this fact, that there is a feeling, and a natural feeling, though, perhaps, it may not be 

capable of the most logical justification, on the part of the parliaments and peoples of the different 

states, that they will require safeguards to be provided for the preservation of state interests before 

they will have anything to do with the adoption of a constitution providing for a federal government. I 

know, sir, what the difficulty was only a short time since in connection with our own colony when it 

was sought to alter the representation enjoyed by the various colonies in the Federal Council. The 

alteration proposed to recognise only in the most infinitesimal degree the claims of extra population to 

extra representation. But what was the result? Why, it was affirmed in our Parliament, though by only 

one branch and I think a sentiment exists in South Australia to a very considerable extent at the 

present time, which approves of the resolution then arrived at-that if extra representation was to be 

conceded to any colony in one chamber on account of extra population it was an essential to the 

approval of the constitution that there should be a second chamber, in which all the states would be 

equally represented. I think the sentiment to which I have referred exists throughout the majority of 

the states, and it is a natural one, and one which must be dealt with and met by concessions on the part 

of the larger states. 

 

Mr. MUNRO: And no concessions on the part of the smaller states? 

 

Mr. KINGSTON: Fair concessions should be made on both sides. It is only a question for us to 

ascertain what is fair under the circumstances. But the position we find is: the smaller states enjoying 

all the benefits of local independence; other states, larger, enjoying similar privileges. We are of one 

mind that an effort should be made to induce all to enter a federation; and I appreciate the position 

which is emphasised by the interjection of the hon. member, Mr. Munro, that just as you make 

concessions which are pleasing to the people of the smaller states, and may meet their particular 

views, so you afford grounds for disapproval by the representatives and people of the larger colonies. 



It cannot be otherwise; it must be so. All we have got to do is to find out, if we possibly can, what is 

fair under the circumstances. Surely the hon. member, Mr. Munro, will recognise that the majority 

which you will be able to command in the popular branch of the assembly ought to be sufficient for 

all practical purposes? 

 

Mr. MUNRO: Not if it is checkmated in the other chamber! 

 

Mr. KINGSTON: Does the hon. delegate desire that the same sway should be exercised by the 

larger states in the senate as is enjoyed in the assembly? 

 

Mr. MUNRO: No, I only want fair play! 

 

Mr. KINGSTON: There must be a check, and a substantial check, and if the smaller states are 

only going to be offered something which is nominally a check, and which will not stand the test of 

time [start page 161] and use, it appears to me difficult to suppose that there will be any disposition on 

their part to enter into an alliance, by which they practically subordinate their powers and interests in 

every federal question to the decision of the majority in the national assembly. It is suggested that the 

smaller states- 

 

Colonel SMITH: Will govern the lot! 

 

Mr KINGSTON: Will govern the lot; but, when the claims of extra population are recognised in a 

national assembly, is not that a sufficient safeguard? 

 

Mr. MUNRO: No! 

 

Mr. KINGSTON: Well, it appears to me that we are either going to have a senate worthy of the 

name or that we are not. If we are to have a senate exercising no practical control over the course of 

legislation, we had better have only one chamber. If we are going to have two houses, let us have 

them possessing mutual control, the one over the other; and, as regards the possibility of collision 

between the two, I have already dwelt on the similarity of constitution which would prevent the 

probability of such a clashing. I am willing to meet the views of hon. delegates in any way which may 

be suggested for the purpose of bringing the two houses collectively, or the one house-the senate-into 

touch with the popular sentiment. The periodical elections, it appears to me, will have such an effect; 

but I have heard a further suggestion, that it might be provided in the federal constitution that in the 

case of at penal dissolution of the assembly a certain proportion of the senators might be sent to the 

country. 

 

Mr. PLAYFORD: Send them all! 

 

Mr. KINGSTON: Or send them all. They would have nothing to fear if they were faithfully 

representing the interests of which they had charge, but so long as we recognise, as we must 

recognise, the existence of state rights, so long as we appreciate the fact that the allaying of the 

apprehensions of the smaller colonies as to their practical extinction in the federal parliament is an 

essential to their approval of any scheme of federation, I am sure that we must see that it will be 

desirable to confer on the senate really, and not simply nominally important powers. In this respect, 

meeting the objection which has been urged by the hon. delegate from Victoria, Mr. Munro, I say that 

it does not appear to me necessary to make the two houses of exactly co-ordinate jurisdiction. I do 

think that they should have a power which was suggested by the hon. delegate from Queensland, Sir 

Samuel Griffith, namely, the power of veto in detail in respect to money bills. I think that if that 

power is conceded-the power of which they are sought to be deprived by the resolutions which it is 

our duty to consider-no very great objection could be urged to the national assembly retaining the 

power of originating money bills and indeed I do not know that I follow the argument which has been 

advanced by some, that it is necessary, if we give the power of amending money bills to the senate, to 

give them also control over the executive. 



 

Mr. PLAYFORD: No doubt about that! 

 

Mr. KINGSTON: There may be more in the argument than at first sight appears; but I confess 

that when those who opposed the strengthening of the senate, by conferring upon it the power of 

vetoing money bills in detail, argued that if you conferred that power, you must also give them control 

over the executive, I failed to follow the argument. And dealing with another argument which has 

been advanced-that responsible government is incompatible with a parliament consisting of two 

chambers, one possessing the power of vetoing money bills; if there is anything in that argument-and I 

confess that I do not see any great force in it-what is the result when it is followed out? 

 

[start page 162] 

Why, we are simply brought face to face with the proposition, is it essential to the establishment of 

a federal constitution that we should have a system of responsible government-a system, as has been 

pointed out by the hon. member, Sir Samuel Griffith, which in its present form has been the growth of 

comparatively recent years? There is no constitution which I know of in existence in Australia, or in 

any other British community, which provides within its four corners, with the definiteness which is 

proposed by this resolution, that there shall be responsible government-that there shall be an 

executive, whose existence must depend on the goodwill and support of the popular house. It appears 

to me that there is no such constitution in existence; and as has been pointed out by the hon. member, 

Sir Samuel Griffith, in the absence of such a provision responsible government in its ordinary sense 

can hardly be deemed an essential of any Australian constitution. I thoroughly agree with the 

suggestion, that when we are initiating a system, the effect of which we cannot fully estimate at the 

present moment, but which time must prove, it is highly desirable to allow the utmost room for 

alteration in practice-to allow the greatest elasticity, so that from time to time such amendments may 

be made in the practical working of the constitution as may be found to be necessary. I think under 

these circumstances that there is much to recommend it in the suggestion that the resolution should be 

amended by the emission of the express provision on the subject which we at present find contained in 

it. Further, if it is a question of federation with two chambers of almost co-ordinate jurisdiction and 

without responsible government, or no federation, I think there is a very great deal to drive us to the 

conclusion that we should be warranted at least in submitting to the consideration of the people of the 

different colonies a scheme which provided for federation even without responsible government. Of 

course, it is not desirable to complicate the initiation of this system by the introduction of novelties. 

No doubt a continuance of the existing practice of responsible government would be more readily 

accepted by the people of the various states by whom it is well understood; but, at the same time, we, 

having experience of the working of responsible government, must confess that the system is not 

without its disadvantages, though of course it is much easier to criticise than to suggest reforms. If we 

are satisfied by the various arguments which have been expressed to us that responsible government is 

incompatible with a parliament composed of two houses, and possessing the jurisdiction to which I 

have referred, it is our duty to consider whether we should not provide for such a parliament without 

insisting on its being accompanied by responsible government. And we cannot lose sight of the fact 

that in connection with the working of responsible Government there are various difficulties, to which 

I need not refer in detail, but which continually occur, and which in many instances have prevented, 

and no doubt in the future will prevent, the consideration of wise and useful legislation simply on its 

merits, and without reference to matters which ought not to prevail. It seems as if, from our 

experience, these disadvantages are inseparable from the system. Of course it is better that we should 

bear the ills with which we are acquainted than introduce a system of which we have no practical 

knowledge, and which may be attended with even greater disadvantages; but, at the same time, 

learning wisdom from the experience of other countries, we may turn to cases such as Switzerland, 

where the rights of the people are conserved and state rights are recognised to their fullest extent, yet 

no system of responsible government prevails. 

 

[start page 163] 

Mr. MUNRO: It takes a revolution to get fair play in the states occasionally! 

 



Mr. KINGSTON: I do not propose at this stage to discuss that question in detail, but I am simply 

inviting hon. delegates to consider the point. First, are they satisfied that responsible government is 

not compatible with a federal system consisting of two houses of co-ordinate jurisdiction, and, if they 

are, to consider whether it is essential that responsible government should prevail, or whether we 

might not adopt a system something of the character to which I have referred. There is only one other 

matter to which I desire to call attention, and that is the question of the judiciary. 

 

Mr. DIBBS: Do I understand the hon. member to say that he is in favour of giving the senate 

power to amend an appropriation bill as well as an ordinary money bill? 

 

Mr. KINGSTON: My present inclination-and I think I am justified in expressing my views at this 

stage of the proceedings in a tentative form-is to give the senate the right of amending all money bills-

not of increasing the burden, but simply of exercising the power of veto in detail. 

 

Mr. DIBBS: With regard to appropriation as well as other money bills? 

 

Mr. KINGSTON: My present idea is that no exception should prevail, because, of course, in 

appropriation bills, by the aids of devices of which history affords various instances, the most 

important questions can be raised, and any house which does not possess the power of amending or 

vetoing money bills in detail can be subjected to disadvantages which practically render it powerless. 

I would say to the hon. delegate that I am only desirous of insisting on the power of detail as regard 

money bills being vested in the senate so far as is essential to the protection of state rights. If it were 

possible to define exactly what state rights are I should be glad enough to limit the power of the senate 

to veto money bills-allowing them to veto all money bills in which those rights were involved, but I 

recognise very grave and almost insuperable difficulties in the way of such a definition; and until I 

hear that these rights are capable of definition in such a way that by limiting the power of the senate to 

veto in cases in which they are involved, we shall not be prejudicially affecting the right of the people 

to look to the senate as a body charged with the duty, and intrusted with the power of officially 

protecting those interests at all times-unless a definition can be arrived at of the character to which I 

refer, I shall prefer to avoid any difficulty or danger in the matter by keeping the provisions as 

proposed to an absolute right of the senate to veto in detail. There is just one other matter to which I 

desire to refer-that is, the question of the executive. There is a provision in the Swiss constitution 

which requires that no two members of the executive shall be selected from the same canton at the 

same time. I think we might well have a provision of that sort in regard to our executive, because, 

although in the natural order of things there would be a disposition on the part of any person charged 

with the formation of a federal cabinet to secure the representation of the different colonies, there 

might be circumstances under which such a disposition would not be manifested, and it might be met 

by a provision of the kind I have indicated. As regards the judiciary, one hon. delegate, I think, has 

referred to the appeal to the Queen-in-Council as a bond of union existing between the colonies and 

the mother country, which ought not to be disturbed. In my opinion, sir, it is a bond of union which is 

productive of considerable irritation and annoyance, and I think it would be a pity indeed if we did 

not, as contemplated [start page 164] here, provide for the constitution of a high court of appeal, its 

most important functions being the duty of deciding constitutional questions arising between the 

federal and local parliaments, and the duty of finally settling all disputes arising in Australia, and 

dispensing with the necessity for an appeal to the Queen-in-Council. There is one other matter in 

connection with the question of the establishment of it federal judiciary of which we ought not to lose 

sight. I should be glad indeed to see a federal tribunal establishment for the settlement of industrial 

disputes. It seems to me that there are no matters of greater importance, in view of our vast 

commercial and manufacturing interests, than the adjustment of disputes between employers and 

employes. Various efforts are being made in the different colonies for the establishment of boards of 

conciliation and arbitration having this end in view; but on account of the extensive ramifications of 

the various organisations on one side and the other, it appears to me that local legislation is 

incompetent to deal satisfactorily with the question; and I think that when we are contemplating the 

question of the establishment of federal courts, there will be no matter of greater importance to 

persons actively engaged in trade or to the general community than the supply of facilities for the 



speedy settlement of troubles of the character to which I have referred. At the present moment there 

are practically none in any colony-certainly there are none which have jurisdiction sufficient to deal 

with questions involving matters beyond the territory of the particular colony; and I am sure that the 

establishment of a court of the character to which I refer would be productive of the best results. I am 

sorry I have occupied the time of the Convention at such great length. I had not intended to trespass so 

long; but the matter is one which naturally excites our interest, and on which it is difficult to refrain 

from speaking fully on the various views which affect the consideration of the principles involved in 

the resolutions. I thank the Convention for the patient hearing they have accorded to me. 

 

Mr. FITZGERALD: Mr. President, the hon. member, Sir George Grey, favoured the Convention 

with a speech full of interest, full of weighty matter, and full of most interesting reminiscenses. The 

members of the Convention listened to him with that respect to which his long services, his abilities, 

and the page which those services will occupy in Australian history are entitled; but in all humility I 

venture at this early stage to raise my voice in opposition to three of the principles which he favoured. 

I do sincerely trust that in any federation scheme which the Convention may sketch out, no 

opportunity will be given for effecting an easy reform of its clauses. We must remember that our 

federal constitution, if it ever should be passed, must be included in an act of the Imperial legislature, 

and a reform of it must be and can only be by obtaining the consent of that sovereign body. I sincerely 

trust also that this structure will have its foundations laid so solidly and so soundly, that it will rise up 

in such strength and harmony of proportion as not to require repair for many years to come. Another 

case I understood the hon. member, Sir George Grey, to put was that be favoured the appointment of 

the governor-general of the future dominion of Australia being a colonial appointment. But as long as 

this country is united to the Crown of England-and I hope that it is a very long day off indeed when it 

shall cease to be so-I maintain that the governor-general of the future dominion of Australia must be 

the appointee of her Majesty the Queen, our sovereign, who is the apex of that structure, and whose 

name we revere and respect in this colony equally as in any other [start page 165] part of her 

Majesty's dominions. When I consider the men with whom I have the pride and honor to be associated 

in this Convention-when I look around and see those men who have for so many years been in the 

foremost ranks of politics, men of high statesmanlike qualities, men who have fine abilities and 

trained experience; men, many of whom it may be said, as in your case, sir, it may truly be said, are 

not only statesmen, but scholars-I say that it fills me with hope, as it does every other well-wisher of 

this movement, that in that combination of strength there will be found ability enough to devise a 

scheme which will confirm the happiness and prosperity of this country. No doubt the difficulties that 

have to be overcome are numerous and startling; but Australians, in their private life, are accustomed 

to encounter dangers and to overcome them; and I say it would augur badly for the character of the 

foremost public men of this country if they should be daunted by those difficulties, and if they should 

not succeed in devising the scheme that we all desire. Should it be otherwise, should failure 

unfortunately attend this Convention, can we doubt that the result of this debate and of the further 

proceeding will awaken such enthusiasm for this great object, that its progress must be onward, that 

the plough to which we have set our hands will not be abandoned in mid-furrow, and that, whether 

this year or next, the time at all events is not far distant when this great object will be brought to a 

happy and successful conclusion? Another subject of congratulation is that should we agree upon a 

scheme, there is, from the character of those men to whom I have alluded, a fair and reasonable 

expectation that they will by their influence, by their ability, and their patriotism, be able to convince 

their fellow-colonists throughout the length and breadth of this land-and not only their fellow-

colonists, but the parliaments of the colonies as well-to consent to the scheme, and to surrender those 

powers which it is proposed to take from them in this scheme of federation. I consider that this 

discussion is not in its academic stage, that we are now doing work which will save time in 

Committee, and that we are advancing solidly and securely the great object we have in view. I 

therefore think it would be important to refer, even before we allude to the terms of some of these 

resolutions, to some of the principles which have brought us together. If in this discussion we are not 

creating, we are certainly educating public opinion in favour of this movement, and it is necessary to 

set before the public mind reasons adequate for the surrender which we ask at their hands. A great 

deal has been said about-and I think you yourself mentioned, in terms that I wish I could equal, as 

regards force and eloquence-the great advantages which union would give to the well-being, to the 



power, and to the happiness and comfort of the people of this country. Every word of that is true; but I 

go further, and ask to put before the public mind that view which I think is all essential of this 

movement, quite as great as the other, and that is, the regard for the common safety. I do not mean 

alone external security; I do not wish to lay too much stress upon that; but I ask that the colonies shall 

be preserved by union from each other. I hold it to be irrefutable that, as the wealth of these colonies 

grows, difficulties will increase. I am persuaded that there are causes of difference which, if met early, 

can be easily set aside, but which, if allowed to grow, will increase until they become subjects of 

national magnitude. I say also, remembering that the antagonism of relations is always of the most 

lasting kind, that it is of the utmost importance that we should by this federal government, by the 

abolition of the causes which might lead to this divergence of feeling have that union [start page 166] 

which would be a common parent to us all. This national structure which it is proposed to erect I hope 

will have one advantage which similar structures of federated states possess, and that is the advantage 

of well balanced powers. Without it we could have nothing but ruin and confusion; and it is because 

those powers have to be set out that these resolutions have been submitted by you, and in a speech the 

conciliatory tone of which I am sure hon. members who preceded me have attempted to imitate, and 

which it will be my duty to attempt to imitate also. Now, sir, we have heard a great deal of the word 

"rights"-territorial rights. There can be very little difficulty in explaining them; but it is necessary to 

say that a large and deep-seated doubt existed in the public mind of several of the colonies as to 

whether cupidity rather than patriotism was not the moving principle of this federation scheme. That 

doubt should be removed; those traducers of our motives should be silenced, so that there may be no 

possible misapprehension as to why these words were introduced. If it were necessary, in order to 

complete the discomfiture of those who made this a ground of attack against the Convention, I would 

desire to see further words added to place it beyond all doubt that there should be no diminution or 

absorption of any portion of the territory of any of the contracting states or colonies, not even for the 

purpose of making new colonies, much less for the purpose of aggrandising one at the expense of the 

other, without the consent absolutely freely expressed of the colony interested. With regard to the 

surrenders that may be agreed to, I am greatly pleased to find that there has been no hon. member yet 

who did not express his full concurrence in the language of these resolutions. Every one of us knows 

that in order to form a national Government there must be an absorption of some of the functions of 

those states or colonies which form that government; and it has been announced, and it is a settled 

conviction in all our minds, that not one iota is to be taken from any one of the contracting states 

beyond that which is absolutely necessary for the formation of a national government. It is equally 

necessary for that government to be clothed with sufficient, power to attain the national objects for 

which it comes into existence; and if it is so invested it follows as a necessary sequence that it must be 

endowed with a revenue sufficient for its objects. We come now to the question, how that revenue is 

to be obtained. It is said in the resolutions that it is to be obtained from the customs of the various 

colonies; but before alluding to that I will just deal with No. 2 of the resolutions-and here, sir, if I 

travel over ground that has been already most fully and ably dealt with, I apprehend that I may 

reasonably ask the indulgence of the Convention, because it appears to me that it is of the utmost 

consequence that there should be no possible mistake outside as to what the language of these 

resolutions is, and what the members of this Convention mean. Previous speakers have explained to 

us fully and ably the difficulties that will beset us on the road on which we are travelling. But we have 

a distinct and clear object in view. We see the goal at which we aim, and it is the settled, determined 

conviction, I honestly believe, of every member of this Convention, that so far as earnestness, 

perseverance, patience and devotion to the duties which he is commissioned here to discharge are 

concerned, none will be wanting to reach that goal fairly and securely. It is true that, we are only a 

consultative body. It is true that the absolute acceptance or rejection of any scheme that we may form 

rests with those outside-with those whose commission we hold, namely, the people of the various 

colonies; but nevertheless [start page 167] it is our duty, as far as our abilities enable us, to present to 

them a scheme which we can honestly recommend, and which it will be our duty afterwards to 

defend, and if possible see carried into law. The 2nd resolution says: 

 

That the trade and intercourse between the federated colonies . . shall be absolutely free. 

 



I heard hon. members express the hope that the language of this resolution would be made clearer, 

and that it would be explained to the outside world that no change should be made in the present fiscal 

systems of this country until the federation of the colonies is complete, and until a new system of 

taxation has become law. What necessity is there to declare that? Can it be believed that men coming 

here trained in commerce, law, and finance, could be a party to a scheme, could be at all identified 

with any movement, the basis of which would be an injustice to that section of the people to advance 

whose interests our highest efforts should be directed; and is it necessary that we should give any 

guarantee either to those who, advocating protection, have expended their money for the advancement 

of some object under the shadow of that law, or to those who, under free-trade, have built warehouses, 

and have enlarged and done everything to expand commerce-to open the doors to the wide world-is it 

necessary for us to tell them that if a new system of taxation is agreed on which will savour of 

injustice, which will bear any stamp of neglect, to them will be extended the same protection as to 

those on the other side? Let us give any guarantees that will be required, whether for a year or two or 

five years. What is that in the history of this great country? But if it were longer, because it would be 

just to make it longer, I say let everything go, but let justice stand, and let not our first efforts in this 

direction give to anybody the right to say that our federal scheme was stamped with any semblance of 

injustice. The free interchange of commodities-what does that mean among the family relations, as I 

call the people of this country, but offering facilities for domestic exchange? Is it not one of the blots 

on the fair fame of this country that with these artificial lines and barriers we cannot pass from one 

country to the other without being asked, "What do those portmanteaus of your contain?" Why, 

everybody feels that if it was only when we were in a state of pupilage that such monstrosities could 

continue to exist, and now that we have attained manhood this is our first effort in acknowledgment of 

that fact. The people of Australia have stretched their limbs. They feel themselves animated by that 

high spirit which characterised their ancestors. They feel within them that they are doing a duty 

inspired by the same motives as those of their race before them. They know that men of their race 

have fashioned and formed a large portion of the globe in a manner that redounds to their honor and 

credit, and to the freedom of the world. They know that you cannot advance this country without 

adding to the wealth, and the national importance, and the power of that grand empire to which we 

belong, and they know that the expansion of the empire means the happiness and the freedom of 

everybody who lives under the protection of its flag. And here let me say that I listened with the 

deepest attention to the account given by the hon. member, Sir George Grey, of his conversations with 

Lord Salisbury, and the interest that was taken by that great statesman in these colonies. That was not 

only interesting; in my opinion, it is pregnant with the greatest possible importance. To men like Lord 

Salisbury, and others of the foremost statesmen of England who have come to these colonies, and 

have had the opportunity of exchanging opinions with men like the hon. member, Sir George Grey, 

and others of his breadth of view and long experience and high ability, I attribute the [start page 168] 

happy change that has come over public feeling among the foremost politicians of England. The time 

is not far distant-it is indeed within the recollection of all of us-when there was a large and influential 

party in England who were prepared to lay down the diadem of empire. There was a large party in 

England who considered that these colonies were an encumbrance rather than a benefit to the empire. 

Happily those times are passed, and happily, owing to the interference of those men who understood 

the resources, who were convinced of the deep-seated loyalty and affection for the old country which 

exists in this new land, the policy has changed. That effete, effeminate policy is now changed into a 

love for the most distant part of the empire so long as that empire is true to the traditions of the old 

land and loyal to its sovereign. Now, I come to the next part of the question-to the customs and the 

policy which may come from their transfer. You told us, sir, in terms as eloquent as they were 

generous and patriotic, that, if under this new federation the public voice of this country and the will 

of the people should be expressed in favour of a protective policy, you, though not convinced and 

always struggling against it, would nevertheless bow to that decision. That exactly expresses the 

opinion of a number of men in the neighbouring colony of Victoria who, twenty years ago, fought this 

battle-fought it valiantly-who, when after the usual checks and delays which were necessary to 

ascertain the true feeling of the country, it was unequivocally ascertained, as it will be your 

experience in this colony, and all over the colonial empire, that modern democracy leans in the 

direction of protection, and was resolved upon having it as the law of the land, bowed and accepted it. 

I am not convinced. Educated in the school of belief that freedom of trade was the foundation of a 



people's comfort and happiness, I nevertheless feel, like others, some difficulty in answering as to 

whether the predictions that I uttered twenty years ago, in my place in Parliament and outside, have 

been verified-whether that national impoverishment which we all predicted has followed the 

protective policy. I have no hesitation in saying that it has not. I have no hesitation in saying that, 

whether the resources of that colony have been too great to be ruined, or whether the colony through 

the new policy has made its present position, it has during those twenty years made enormous strides. 

And I hold that its example, whether it be one of good or of evil omen, is bound to inoculate the 

neighbouring people, and we may as well regard it as a fact, as true as if we saw it written in lead, that 

that will be the policy of federated Australia. That is not our duty now. We have nothing now to do 

with it; but this we have to do with, and to regard: that if that policy of protection cause the transfer to 

other colonies of those manufactures which have arisen in the older colonies which have adopted 

protection, we must recognise the fact that the customs revenue will be largely affected, and that in all 

probability the new national federal government will require to look to other forms of taxation for 

those works which will be necessary for the due discharge of its duties. I intend to give only a passing 

glance at the subject of defence, but, in doing so, I must acknowledge that as regards defence I 

recognise that it will be indeed a long time before we have the happiness to welcome that great, that 

lovely colony of New Zealand as a portion of federated Australia. I feel that this scheme of federal 

defence, as regards military matters, will never be found by New Zealand to be of any value to that 

country, and, as regards naval defence, the day is far distant when these colonies will be able to afford 

to expend such large sums in naval defence as [start page 169] to warrant them in sending their ships 

across that stretch of ocean which divides us-unhappily divides us-from that great colony. Our system 

of naval defence for a long time to come will not consist of any ships larger than are necessary to 

protect our ports against cruisers; and those coal ports to which the hon. member, Captain Russell, 

alluded must, as they naturally are a portion of the strength of the empire, remain to be defended by 

the strong arm of England. With regard to the defence of Australia, in what could federation do more 

practical good than in defence? In what matter can there be a greater necessity for one headship than 

in defence? The points which must be defended, which strengthen us in these colonies, are far distant, 

and how can we efficiently or economically defend them, except by having a united force-a force 

which will be under one head, and which will be ready at any point, should our country ever be 

invaded. Reference was made to a standing army. A standing army! What a reflection upon the 

military spirit of young Australia. A standing army we may have merely as an example of what 

steadiness, discipline, and obedience can do; but our defence must be the stout arms of our sons-our 

own sons as a militia, charged with the duty of defending that land which they ought to love, and 

inspired by the devotion of those men who may be paid servants of the Crown, but who never, either 

in this country or in the old country, turned their back on an enemy, or did anything but what will 

redound to the glory of English arms. The next point, which I may call the first of the machinery 

clauses, has been so ably and so fully discussed that I really have to apologise to hon. members for 

doing more than glance at it. But before I do that I must discharge what I feel is my bounden duty-a 

duty that is incumbent on me from a feeling of honor, for I confess that, being the oldest member in 

the Legislative Council in Victoria, I feel that an attack upon the corporate honor of that House is to 

me worse than an attack on my private honor. My hon. and learned friend, Mr. Deakin, with that 

dialectic skill of which he is the master, made a veiled attack upon that House. 

 

HON. MEMBERS: No! 

 

Mr. FITZGERALD: I say it was an attack on that house. 

 

Mr. DEAKIN: Which house? 

 

Mr. FITZGERALD: The Legislative Council of Victoria. He clothes his attack on that house 

with a thin veil, which I tear away, because I want to hold up the perfect truth. The hon. gentleman 

said: 

 

We have heard of an upper chamber, which has been compelled to pass measures demanded by the 

people, revenge itself on the government in power, and on the house that compelled the upper 



chamber to pass these measures, by emasculating or rejecting other measures, in order to prove that 

the government could not carry on the business. 

 

That is a very serious imputation. The hon. member said that the particular offender lived in 

remote times and in distant countries. The times are not too remote for me to acknowledge that I was 

an actor in every scene in which that house was in conflict with the Legislative Assembly. The 

country is not too remote for me to know that that hon. gentleman is far too young to do more than 

speak of it as a matter of history; but it is the fashion with some who read history obliquely-some who 

are brought up in an atmosphere of what I call democratic dilettanteism-that unless the view presented 

to them is of their own formation-unless it is such as their eyes are accustomed to look upon-nothing 

is straight, nothing is honorable, nothing is pure. Now, the history of that struggle is one of the dark 

spots on the history of that colony; but I truly say that the Legislative Council- 

 

An HON. MEMBER: Oh oh! 

 

[start page 170] 

Mr. FITZGERALD: "The galled jade may wince, our withers are unwrung." We had to face a 

struggle then which was truly one of cyclonic force. We had one such as may heaven avert from this 

new federal government whenever it comes into existence. We had one which sets out an example for 

every hon. member of this Convention to keep constantly before his mind. We had a case where, if 

ever, the constitution was rigid and its terms were such as to prevent its being misunderstood; still we 

had the law invoked in the name of passion and set aside. In that case we had power given for one 

purpose misused in order to apply it to another. Who succeeded in the struggle? God forbid that I 

should claim that a victory between two constituent houses of parliament, both working for the 

common good of their country, should ever be a thing of which to boast. I call it not a victory; but I 

say that the issue of that struggle, at all events, has warned any succeeding government against 

renewing the attack. I pass away from it with pleasure; but I hope that hon. members will excuse me if 

I have imparted into this explanation any word of warmth. 

 

Mr. DEAKIN: The hon. member is not warm! 

 

Mr. FITZGERALD: One is not only warmed, but boiling, to find that the truth can be set aside-of 

course not wilfully-far be it for me to impute that-but that truth can be set aside, history can be turned 

upside down, in order to make a point, to illustrate, and to demand powers for this new representative 

house under this new federal government which would place the whole power of this country in one 

branch of the legislature. I have very few words more to say. I feel that I am more than indebted to 

hon. members for the patience which they have extended to me; and it would be in the highest degree 

ungrateful on my part if I were to reward that kindness by improperly or unnecessarily delaying my 

remarks. The next sub-section reads: 

 

A parliament, to consist of a senate and a house of representatives, the former consisting of an 

equal number of members from each province, to be elected by a system which shall provide for the 

retirement of one-third of the members every        years, so securing to the body itself a perpetual 

existence combined with definite responsibility to the electors, the latter to be elected by districts 

formed on a population basis, and to possess the sole power of originating and amending all bills 

appropriating revenue or imposing taxation. 

 

I ask where is the point of the remarks we have heard about the necessity of the members of the 

senate representing the states in equal proportions being elected by the people, being responsible to 

the people, being liable to be sent back to the people if ever they dared to exercise the privilege of 

disagreement with the more popular house? So in these observations could well have been delayed 

until the hon. gentlemen who indulged in them go back to their own colony, where they can use them 

with the weight and influence which, I have no doubt, they will command, after their colony has 

settled and determined in what form its representatives shall be elected. It is wasting time, I say, with 

all respect, for us to be reasoning when each colony will be master of the form in which that election 



shall take place. I have my own conviction as to what should be done, but I shall not trouble hon. 

gentlemen by stating it. I only do what I am sure every member of the Convention does, and that is to 

offer a most fervent prayer that whatever form of election may be decided upon the men appointed 

will be worthy of the high position to which they will be raised. Let them appoint them how they will, 

I, sir, from a long experience of a particular house, know that when they enter the chamber they will 

come under its traditional influence: they will recognise the responsibility of their position, and the 

greater the responsibility and the higher the stan- [start page 171] dard which you expect these men to 

reach the more certain will you be to get the best men. While we have admired the eloquence and 

force and fluency of those men who indulge in speeches about facing the people, cannot any one of us 

lay his hand on his heart and say, "We acknowledge the majesty of the people quite as much as those 

eloquent defenders, and it is because we desire to protect the people against their own burst of 

passion, against their own frailties, against their own impulses, that we want to put a bit in the mouths 

of their representatives." It is in the interests of the people for the people, and we hold, as I have often 

said, that the best friends of the people are not their flatterers. We then want a senate which will not 

be a vulgar obstacle to the people's will, but a house clothed with all the checks necessary to ascertain 

the people's will. But never let it be thought that our superstructure will ever be lasting if any clause in 

our charter allows the people's will in its burst and flush of impetuosity at once to reach the statute-

book. That is not what the sober-thinking, solid, and-I will use the word-conservative senate is for. 

The conservative senate is to be there to put a check upon the people's will-not to oppose it 

obstinately, not to oppose any law upon which the people are determined from finding its way to the 

statute-book, but, as I said before, to moderate that force which comes at times over communities, and 

which would sweep us all away if there were not men of courage and of resolution, to stand behind 

the impregnable position in which the law places them, and wait for the mollifying influences of time 

to test their judgment-in sober reason, away from the seductive voices of agitators, and of those who 

think that the people are served by opposing everybody who stand between them and their own will, 

to wait and see if time does not, with its mollifying influence, bring the people to consider and to 

recognise that their supposed quondam enemies were their best and their truest friends. Now, how can 

it be said, how can it be argued, that if this emasculated charter were given to the senate of federated 

Australia, that senate would be able to occupy the position that I have endeavoured briefly to shadow 

forth as that which it ought to occupy? What is the use of offering to that senate co-ordinate power in 

legislation, and denying it to them as regards money? Why, look at the list of measures which is put 

forward as the alpha and omega of the powers that the federal parliament is to be intrusted with. 

 

Sir JOHN BRAY: There is no list! 

 

Mr. FITZGERALD: The list was read by my hon. friend, the Premier of Victoria. It is printed in 

Hansard, and I should most willingly read it if I thought that hon. members desired it to be read. The 

list was considered-and I have not heard any one disagree with it-to sketch out what would be deemed 

a just, reasonable, and proper list of measures for the various parliaments to be denuded of, and for the 

national parliament to be clothed with. The list, if hon. members will take the trouble to look at it, 

contains no measure of any consequence of which money is not the keystone. There is not one single 

measure in that category which could not, by the deft turn of a draftsman's pen, be converted into a 

money bill. Let us understand, then, where we are, going to. Let us know the full consequences of 

what we are doing. We are absolutely, then, denying in toto to the senate, or whatever it may be 

called, any power in legislation whatever except the power of veto. I do not want to hold before hon. 

members any threat as to what will happen then. The senate of this federal parliament should, if they 

exercise that power at a time when a gale of [start page 172] cyclonic force is raging, would be then in 

the position not of being judged by the particular point or clause in the bill which they objected to, but 

they would be charged with throwing the whole country into confusion by rejecting a bill which was 

necessary to enable the work of government to go on. What remedy was left to them? Nothing, except 

to adopt or reject it. Is that the dignified position you would like the senate of the great federal 

dominion of Australia to occupy? Is that a position which would reassure the smaller states as to their 

safety? What do we ask the states to do? My hon. friend, Sir Thomas McIlwraith, told us in words of a 

solid, sensible kind, which we all remember, and which made a deep impression upon me, that the 

states are asked to go into a happy partnership, to join us in a confederation, we promising them that 



in every way their rights shall be maintained and protected. My hon. friend, Mr, Deakin, asks what are 

state rights. If he does not know, or if he asks simply for the purpose of making an effective point in 

the debate-but I can hardly believe that he does not know what state rights are. What is meant by state 

rights in this connection is, that every privilege which a state has in its isolated condition-that is, the 

right of saying whether any measure shall be made law or not-shall still be preserved to that state in 

the federal senate. State rights with regard to territorial rights we have explained; state rights as to 

material interests of states we understand; and I say the only link wanting to make the chain complete 

is to assert that the states shall have and are promised in equal proportions, no matter what their size 

or population, a voice in legislation equal to that which they would have in their independent 

parliament, and that if their representatives do not wish a money bill, or a clause in a money bill, to 

pass, they shall have the right to say "No." Therefore, when you ask them to come in, you ask them on 

this condition: that they shall come in in a duplex position; that they shall come in as states of 

Australia; states that are-I use the word in its limited sense-sovereign states, independent in everything 

except that tie of allegiance to our grand mother country, which I hope will ever be preserved. The 

states are asked to surrender what? To surrender the powers which they now possess; but when they 

come in, you disregard their area; you disregard their population, and you promise the smallest colony 

equal power and equal voice in the senate with the biggest. What is the use, sir, of offering that in one 

hand, and, with the other, taking it away? If the whole legislation that can affect the states concerns 

money, and if their representatives in the senate have no power over that money, except to reject it, I 

ask, how can you hope to get the small states to enter the confederacy? The great colony of Victoria 

and the great colony of New South Wales rivalry has kept apart. In this new government that rivalry 

will disappear; nobler thoughts will arise; they will become members of one family; there will be no 

more of these petty jealousies which have hitherto marred not only their progress, but their history; 

they will be as one family. Let them unite-let them determine upon a course of action. And I am 

reminded, and it must be within your memory, sir, that, some years ago, in the Federal Council sitting 

at Hobart, a representative of a large and popular colony proposed-knowing that without revenue the 

council would be worth little-that its revenue should be derived from the total proceeds of the public 

lands of the colonies, not only from the sale, but also from the occupation of lands. The colony which 

be represented had little or no lands left unsold, and little or no lands unoccupied: all its lands were 

alienated. The revenue of the Federal Council was to be [start page 173] derived by filching funds 

from the other colonies which came into the council simply to join a happy family. The motion was 

rejected, and rejected properly-rejected with that honor which I hope will characterise public men in 

Australia wherever they meet. But is it not a warning to us? Let the small states consider that when 

they go into the representative house, and they are at the mercy of the more populous states, election 

being according to population, some taxation proposals may be brought forward. Let me put forward 

as an illustration an excise duty on fruit or jam in Tasmania. Suppose that the assembly sends this 

proposal forward to the senate, and the representative of Tasmania states that it means ruin to his 

country. I wonder where would be the justice of that proceeding. The duty would be part of a number 

of items for taxation; it would be part of the whole taxation proposals of the government; and yet you 

are asked seriously and deliberately, and asked with force and eloquence, from an ultra-democratic 

view, to sweep away any limitation to the power of that house. You are asked to propose an elective 

house; you are asked to found an elective despotism-for concentrating the whole power of the 

government in one house is nothing else but a despotism. I appeal to hon. members, I appeal to the 

great thinking, reasoning minds, wherever they may be, over the continent of Australia, is it unjust 

that we should stand out for the preservation of that right to the smaller states, upon the possession of 

which right alone we can in justice ask them to join the federation? I shall not occupy the time of hon. 

members much longer. I did intend to speak about the judiciary, and as it will only be a word, perhaps 

I may say it. I have the very highest respect for the supreme court judges of the various colonies. I 

have the pleasure of being intimate with many of them. I have had many opportunities of observing 

their legal acumen, their high abilities, and their high character; but I still say, without in the slightest 

degree reflecting upon them, that I hope wiser counsels will prevail in this Convention; that we shall 

never sever that link which binds us to the throne of England by making the sovereign the fountain of 

justice. I sincerely trust that no change will be made in that system, which I have not yet heard 

complained of, and which, if altered, might be the means, and the very serious means, of stopping 

capital from flowing into this country. And now, sir, I will conclude by saying that I trust the labours 



of this Convention will end successfully. I hope, looking over the vast territory of this great continent, 

having regard to its prodigious resources, acknowledging the bounty of the Almighty in bestowing 

upon us such a grand inheritance; considering the rapidity and solidity with which we have advanced, 

a rapidity which has discovered for us a page very high in the history of human progress, and seeing 

that we have now an opportunity to gather together the scattered elements of our enormous wealth-

enormous whether under or above the surface-that we shall in our efforts to improve the condition of 

this prosperous, though sometimes restless and energetic, people, so act, that they may under one flag, 

and one constitution, enjoy all those blessings which it should be our earnest endeavour to preserve 

and consolidate. 

 

Motion (by Mr. DIBBS) agreed to: 

 

That the debate be now adjourned until tomorrow. 
 

Convention adjourned at 5.14 p.m. 
 

 


