
The text of this document has been electronically scanned from an original print copy. 
Freedom from errors or omissions cannot be guaranteed. 

 

 

 

[Continue page 223] 

 

WEDNESDAY, 11 MARCH, 1891. 

 

Federal Constitution (sixth day's debate)-Adjournment. 

 

The PRESIDENT took the chair at 11 am. 
 

FEDERAL CONSTITUTION. 
 

SIXTH DAY'S DEBATE. 

 

Debate resumed on resolutions proposed by Sir Henry Parkes (vide page 23). 

 

Mr. GILLIES: I do not know, sir, whether it is an advantage to appear early or to appear late in 

this debate. Perhaps there are advantages both ways. This I can say: that hon. gentlemen who have 

addressed themselves to the subject before the Convention have adopted a course which I am sure 

many of us would often like to see adopted in our own legislatures-that is, to make it a general rule to 

have the discussions as short as possible; and I think we, to some extent, may claim that credit on the 

present occasion. It is not my intention, Mr. President, to discuss technically the resolutions which 

you have submitted. We all take it for granted that the resolutions are submitted in a general form to 

indicate what we [start page 224] desire to see as the basis of a federal constitution, and in that light I 

view the resolutions as generally indication the objects which we all have in view. I confess to have 

been taken a little by surprise yesterday when my hon. friend, Mr. Dibbs, spoke upon this important 

question. I trust I did not do him an injustice when I thought that a considerable portion of his speech 

appeared to have originated in a desire to speak slightly from a party point of view; as a gentleman 

who, although I believe he is desirous of seeing a federation of the colonies, yet, at the same time, 

does not appear to be quite satisfied with the federation which is offered, or which we are likely to 

accept. While he was quoting from a public journal here which published some articles and letters 

some years ago upon the subject of federation, he indicated that it appeared to him, as far as I could 

gather, that we were making a mistake at the present moment, because we are proposing a federation 

before we had accomplished a customs union. Now, history is sometimes useful; but I think ancient 

history of that kind is not at all useful on the present occasion. And I may be permitted to remind the 

hon. gentleman that sentiments such as these coming from him at the present time, appear to indicate 

that he has forgotten the commission which the parliament, of which he is a member, has given to him 

to appear at this Convention to deal with this question. May I be permitted to remind him that he 

holds a commission to do certain work? He has accepted that commission, and yet he does not appear 

to be perfectly clear as to the objects for which the commission was furnished to him. Will he allow 

me to draw his attention to a resolution passed in the legislature of Now South Wales only a very 

short time ago, in which it set out the principles in which it concurred when it granted the hon. 

member a commission along with other hon. gentlemen to represent it in this Convention? 

 

(1.) That this House concurs in the following resolution:- 

 

(a) That, in the opinion of this conference, the best interests and the present and future prosperity 

of the Australian colonies will be promoted by an early union under the Crown; and, while fully 

recognising the valuable services of members of the Convention of 1883 in founding the Federal 

Council, it declares its opinion that the seven years which have since elapsed have developed the 

national life of Australia in population, in wealth, in the discovery of resources, and in self-governing 



capacity, to an extent which justifies the higher act, at all times contemplated, of the union of these 

colonies under one legislative and executive government, on principles just to the several colonies. 

 

It also passed a resolution that four members be appointed during the present year to act as 

 

delegates to a National Australian Convention, and be empowered to consider and report upon an 

adequate scheme for a federal constitution for the Australian colonies. 

 

And among the names of gentlemen who were appointed on that occasion I find the name of 

George Richard Dibbs, Esquire. I should have thought, sir, that the mere fact of the hon. gentleman 

having accepted that commission to make an effort to frame an adequate scheme for a federal 

constitution would have precluded him from making the observation he made, that we were beginning 

at the wrong end; because, from what he told us yesterday, it appears that in his judgment we ought to 

have started by coming to an agreement as to a customs union before ever we attempted to frame a 

scheme for a federal constitution. I think the hon. gentleman placed himself in a false position 

yesterday when be appeared to have forgotten the circumstances in which he is placed. 

 

Mr. DIBBS: Did the Victorian Parliament pass a similar resolution? 

 

Mr. GILLIES: Exactly similar, I believe. With the exception of the names of the delegates, it is 

verbatim et literatim the same. 

 

[start page 225] 

Mr. DIBBS: Then, may I ask the hon. member, by way of explanation, whether the delegates from 

Victoria were justified by their commission in asking for material guarantees with regard to the fiscal 

policy of Victoria? 

 

Mr. GILLIES: If my hon. friend had listened to what my hon. colleague, Mr. Wrixon, said 

yesterday, he would have found that he was completely under a misapprehension about any such 

demand for a guarantee. I would point out to him that no proposal has been made by the Victorian 

delegates, nor did the Parliament ask them or require them in any way whatever, to insist upon any 

guarantee at all. But what Parliament called upon them to do was what is stated in the resolution, 

namely, to go to the Convention for the purpose of making an effort to frame an adequate scheme for 

a federal parliament and a federal government. That is what Parliament asked them to do, and of 

course, having to frame it constitution to carry out that object, that constitution must necessarily 

include a variety of measures which would require to be dealt with before it could be properly framed. 

 

Mr. DEAKIN: "Just to the several colonies"! 

 

Mr. GILLIES: And the only question that was raised by any of my colleagues, as far as I 

understood them when I heard their speeches and understood them after reading the report of their 

speeches, was this: that one of the most important questions that would come before the Convention 

in the framing of that constitution would be the question of customs, and that question is dealt with in 

a very simple manner in the resolutions, which you, Mr. President, have submitted. The resolutions 

set out first what all the colonies understood-that one of the true objects of federation was to enable 

the colonies to join together, so that there would be the most perfect freedom between them in regard 

to all articles passing to and fro. Every one understood that that would be necessarily one of the 

principal objects that would be secured by federation. Then the next question arose necessarily as 

connected with that, namely, that of course it would be indispensable that the federal parliament 

should have the power of imposing duties of customs in order, in the first place, to raise the necessary 

revenue, and in the second place to obtain duties on articles introduced from abroad. In other words, 

the question which was raised was whether it was contemplated by all hon. members that such a tariff 

would be imposed on all articles coming from abroad as, at any rate, would secure all the colonies 

which had by means of the imposition of duties raised large sums of money, and originated and 



maintained industries. That question was not raised merely by Victoria; it has been raised by several 

other colonies. 

 

Mr. DIBBS: It was raised by Mr. Deakin! 

 

Mr. GILLIES: Victoria wants no more guarantee than every other colony in the group desires to 

have. Victoria is in this position: that she can express the most confident hope that justice will be done 

to all the colonies by the federal parliament in this respect. We have not come into this Convention for 

the purpose of saying that if we do not get material guarantees we refuse to join the federation. The 

colony of Victoria makes no such statement. 

 

HON. MEMBERS: Hear, hear! 

 

Mr. GILLIES: The colony of Victoria is prepared to join the other colonies in framing a federal 

constitution, and in creating a federal parliament for the purpose of accomplishing great and necessary 

federal work; otherwise she does not desire to claim anything that the other colonies will not claim 

and obtain. Victoria [start page 226] desires, as the hon. member, Mr. Dibbs, said yesterday, to join 

hand in hand with the other colonies in creating a federal constitution, a federal parliament, and a 

federal government, in the confident hope that justice will be done to all the colonies in the creation of 

that federation. The hon. member seemed to think that there were some proposals in these resolutions 

which involve such serious difficulties that it would not be possible for him to concur in them; in fact, 

I think he told us that he would take care in Committee to do all that he possibly could to take away 

the power proposed to be granted under the federal constitution to the federal parliament of dealing 

with the very large subject of defences. The hon. member appeared to me to think that the object 

indicated in these resolutions was to bring about what is known as a standing army, which the hon. 

member thought would be a menace to the whole of the continent. Now, in one sense, all the colonies 

have small standing armies. 

 

Colonel SMITH: There are altogether 31,000 men! 

 

Mr. GILLIES: The people themselves have undertaken the duty of creating such a force as, in 

their judgment, would be sufficient to meet any foe that might land on these shores. There is nothing 

in these resolutions that I can see that would justify the statement that it is contemplated by any 

colony, or by any group of colonies, or by any individual, to bring about a standing army of such a 

kind as that to which the hon. member referred-a standing army that might be a menace to the liberties 

of the people. The people themselves have created such forces as we have, it is they who willingly 

maintain them, and these resolutions contemplate no more and no less. It is possible that when you 

have to consider the report of Major-General Edwards and the reports of your own officers, it may be 

found absolutely necessary to make some slight addition to the forces you already have upon this 

continent, and to provide that those forces should be under the command of some one having the 

control of the whole of them. In fact, a great deal has been written in the whole of the colonies as to 

the necessity for maintaining federal force in a proper and effective condition, so that in the event at 

any future time-and I hope it will be in the distant future-of a foreign force landing at any point upon 

the continent, arrangements might be made by which a joint force might be concentrated at that point, 

and so that instead of separate defences we might have one united defence of Australia. Surely we are 

not to be told that, because that is in contemplation, there is at the same time some secret purpose or 

object of depriving the people of their right on any particular occasion when possibly there may be 

some great difference of opinion on a great public question. There have been no peoples in these 

colonies who have not enjoyed the most perfect freedom to express their opinions in public, and 

through their representatives in parliament, on any public question of importance. There has never 

been any occasion when such an opportunity has not been given to every man in this country, and so 

free and liberal are our laws and public institutions that it has never been suggested by any mortal 

upon this continent that that right should be in any way restricted. On the contrary, we all feel proud 

of the freedom which every one in this country enjoys. It is a freedom not surpassed in any state in the 

world, not even in the boasted republic of America. I venture to say that there is not a colony in this 



group but is so attached to its institutions and its laws, and the freedom existing under those laws, that 

there need be no suspicion of any body of the kind indicated by the hon. gentleman being created. It 

[start page 227] is impossible that the force now existing may be increased sufficiently for the 

adequate defence of the shores of these colonies against aggression; but I am astonished that the hon. 

gentleman should for a moment have imagined that it was in the mind of any one of the colonies to 

create a standing army of such a character as would be a menace to the liberties of the people. Those 

liberties have been too well enjoyed and too well appreciated to permit of any body of men, whether 

in a federal or in a local parliament, interfering with them, and I hope the hon. member will release 

from his mind any idea that it is contemplated under these resolutions to establish a federal force or 

standing army that would in the slightest degree interfere with our liberties, or that any of us, even in 

imagination, had that object in view. 

 

Mr. DIBBS: The hon. member forgets that we have heard other speeches delivered in this 

chamber by the mover of these resolutions! 

 

Mr. GILLIES: I have not heard a speech delivered in this chamber which conveyed the opinion 

or idea the hon. member has suggested. 

 

Mr. DIBBS: Not in this Convention! 

 

Mr. GILLIES: I heard the address of the President, and I confess I should be surprised if it were 

found possible to construe any portion of it as meaning an attack upon the liberties of the colonies. To 

me it is utterly incomprehensible how that view could have got into the mind of the hon. member. I 

can only assure the hon. member-and I trust he will see that it is so-that it is not in any way in 

contemplation, and that it is not expressed even in the most vague way language can suggest, to give 

effect to the idea he thought proper to indicate yesterday. I think there will be no difficulty in the hon. 

member obtaining the assurance of every member of the Convention that they have had no such idea 

in their minds, and that they would be among the first-in fact, quite as ready as is the hon. gentleman 

himself-to put their foot down upon any proposition so utterly intolerable to the feelings and views of 

the whole of the people of these colonies. The hon. member touched another point, and since reading 

one of the newspapers published in Sydney this morning it would appear to me that either he himself 

was yesterday inspired or that he has since inspired some one else, because in the newspaper to which 

I refer-and it is a journal which is acknowledged to feel very strongly the importance of federation-the 

writer appears to have followed the hon. member in his idea that we were justified in taking into 

consideration the question of the seat of the federal government. I thought yesterday-and I trust the 

hon. member will excuse me if I am dealing with him unjustly-that he was dealing rather harshly with 

us when he said he intended to throw a bomb-shell amongst us. I thought that rather hard, because I 

could not imagine what necessity could have arisen for the throwing of bomb-shells. 

 

Mr. MUNRO: The hon. member wants to burst us up! 

 

Mr. GILLIES: Of course I assume-I am bound to assume-that although the hon. gentleman may 

have strong views on the question of federation, and cannot altogether agree with some of the views 

contained in these resolutions, yet he is honestly anxious to bring about a federation of these colonies 

on terms just to each of them, and to do so as soon as possible. I will take that for granted; but I will 

ask the hon. member, seeing that we are all gathered together for the purpose of framing such a 

constitution, seeing that all the colonies who sent us hither believe, so far as the expression of their 

opinions is concerned, that the time has come when that should be done, how is it that he is anxious to 

throw [start page 228] bombs amongst us? Of course, bombs are unpleasant things, and we can only 

assume that he was prepared to throw bomb-shells amongst us because he desired to divide us, and to 

give us as much trouble as possible in coming to conclusions. One of his bombs was, that we are 

bound to undertake the consideration of the question as to the site of the federal parliament and 

federal government. I venture to submit that that would be a great mistake. Our troubles are 

sufficiently numerous at the present time; our difficulties in the way of a general agreement are 

sufficiently great; and we should be regarded as men without worldly experience if we unnecessarily 



at present undertook to determine the site of the federal parliament and federal Government. I believe 

there is a golden rule in the courts that the judges will not determine a point which they are not 

necessarily called upon to determine at once; but they determine the point which comes foremost, and 

which may settle the question under consideration. That is an admirable rule, and in this case it would 

be a golden rule to follow. I feel certain that hon. members who have the responsibility of considering 

the important question of the framing of a federal constitution will agree that they are not called upon 

to consider questions that are not now pressing upon their attention. That that question will have to be 

considered and determined by-and-by there is no doubt; but I do not think the members of this 

Convention will be held to be cowards, or to be afraid to determine that question when the time 

comes. I say the time has not come for the settlement of that question, and it is a most serious mistake 

for any hon. member to attempt to throw bombs into this Convention by raising unnecessary 

difficulties in the settlement of the questions we have to consider. I do not think, however anxious the 

hon. member may be for the settlement of the question of the site of the capital, that he need press it 

upon our attention; because we have greater work before us, and work that must first be attended to. 

The hon. member, Mr. Dibbs, was also good enough to say that he had the spirit of a republican. I do 

not know what that is. I do not know that if we created a republic on this continent to morrow we 

could pass any better laws or establish a better constitution than the individual states enjoy at the 

present time. When I hear opinions expressed that probably a republican form of government would 

be very much better than any other in these states, I feel bound to ask how can a man come to that 

conclusion? Is it merely because he is in love with a president, or that he does not like the Queen? If 

our form of government were of a kind that was disagreeable or distasteful to him or to the people, I 

could understand such an opinion. Great changes in the government of states are not brought about 

without some reason, and unless the hon. gentleman desires we should think that he has some 

substantial reasons for his desire to alter the constitution of these states, I wonder why he made such a 

statement. It may be that at some future time, perhaps 100 years hence, we shall be an empire and not 

a republic, and we might flourish quite as well under an empire as we should under a republic. But I 

must say that I think the time is not approaching, in fact as far as we can judge, it is far away, when 

this continent will be under a republican government. That the people will have an opportunity of 

determining that for themselves when the time comes goes without saying. But it does not appear to 

me to be in the right tone and the right spirit to introduce such a question when we are called upon to 

frame a federal constitution for the purpose of enabling a number of states to join together for doing 

higher work than the individual states can do for themselves. That was [start page 229] the idea which 

was in the minds of those who, a number of years ago, desired to see these colonies federated. They 

foresaw, and, after all, it was not difficult to foresee, that as these colonies were under separate 

governments and parliaments they would frame legislation which, instead of uniting with bonds of 

affection the people of these states belonging to the same race, professing the same religion, and 

living under one imperial government, would have the effect of increasing year by year the difficulties 

in the way of joining in a federal union. These men were, therefore, extremely anxious, even in the 

earliest days, to come to some understanding in favour of a great federal union. But many of the 

colonies had only just then obtained their constitutions, and they believed that the time had not come 

for them to join in a larger union. Now, however, when we are prepared to join in it larger union, we 

are coolly told, "What is the good? In all probability in a few years we shall be a great republic, and 

we shall then have the whole of our destinies in our own hands. We can then make such laws as we 

think proper, without men consulting the Imperial Government or her Majesty." In my judgment such 

remarks do not sound well at the present moment. We have nothing to complain of. We have no 

reason to find fault, and therefore there is no justification in speaking of such a dissolution of the 

connection between these colonies and the empire. We stand in close relationship to the empire, and 

there is nothing which we have ever asked in reason in modern times that has not been granted. 

Although it may be true that we may look forward with some degree of certainty to the probability 

that in the distant future we shall be a strong nation: whether that will be under a republic, or under an 

empire, or under a kingdom, it is impossible for us to say at the present time; and at the present 

moment it is not important what that form of government will be. All that any country looks forward 

to is to be well governed. The form of government which they think best is the form of government 

which they are entitled to have. But so long as we have the freedom which we enjoy on this continent, 

where we can make whatever laws we think proper without interference or direction, and so long as 



we enjoy such a constitution as we have, and which is one of great elasticity, I feel perfectly certain 

that we need not begin even to think of the foundation of a republic which may exist only in the minds 

of men 100 years hence. This debate has turned, after preliminary observations, on the important 

propositions contained in the resolutions of the President. Before passing on to the two important 

questions that have mostly occupied the attention of the Convention up to the present, I would venture 

to make one remark, which I think it is important should be borne in mind. When a story is repeated 

with miserable iteration it often gathers force behind it by its constant utterance, and yet there may not 

be a word of truth in it. It is well that the people of this continent, and the public of this colony-

because on this question probably New South Wales and one or two other colonies are most 

interested-should clearly understand the point to which I am about to refer, namely, whether it is 

proposed in the creation of a federal constitution to grant to the federal parliament power to divide the 

states, to take a portion of territory from one of them and grant it to some other state? Now, does any 

hon. gentleman in this chamber believe that that is contemplated? It is not contemplated. Nobody has 

ever said it publicly in any way, and I think it is very unjust that an insinuation should be thrown out 

that under one of the resolutions it will be possible to do what I say was never contemplated, and to 

which utterance [start page 230] was never given by any hon. gentleman in the Convention. This 

question is in the minds of many people who are opposed altogether to the establishment of 

federation. One of the first reasons they give is, "Why, if New South Wales goes into this federation, 

what will happen? South Australia is anxious to have the silvermines; Victoria is anxious to go up to 

the Murrumbidgee; Queensland is anxious to have some of our lovely flats." Now, is not this a pity, 

when we are engaged in such an important work, the principles of which were considered by all the 

legislatures of this continent without a syllable having been hinted on that subject, or, if hinted, 

always disallowed, and without a syllable or a hint being contained in these resolutions, where, on the 

contrary, it is deliberately set out that all the rights now possessed by the various colonies entering the 

union are to be preserved, except such as may be necessary to hand over to the federal parliament. 

And to hand over in what way? To hand over, not generally, not using general language that might 

take in a whole host of things that people did not intend; but using language so specific that only for 

the purposes of federation, and no other, shall these lands be taken, and then only small pieces, and 

with the consent of the state parliament. When we are told in this way that our objects are very deep 

and profound, but cunningly veiled and concealed-that we desire no less than to take a large portion of 

the territory of New South Wales-I say it is not fair, it is not just, that any gentleman should, even by 

the use of language, mistakenly create the idea that such is the intention underlying the resolution, and 

the intention in the minds of members of this Convention. It is well that wherever necessary we 

should emphasise the fact that the idea to which I have referred is a mistake, and that no such thing 

was ever contemplated. I now come to the two questions involved in the resolutions which have 

formed the principal subject of debate. I did not originally imagine that there would be so much made 

of them. I did not think they indicated the trouble which is in the minds of some hon. members, and I 

will tell the Convention why. I understood that the colonies represented here came together in good 

faith; that, joining together for the purpose of doing a great and good work which they could not do 

individually, they came to this Convention in the most perfect good faith and trust, and in the belief 

that there was no idea of any two or three colonies being able to join together for the purpose of over-

reaching them when they had become federated. Yet there is a notion that this is the very result that 

may be brought about, unless something is done to prevent it. For the first time, we are asked 

deliberately on this continent to enter into a totally new state of things with reference to the powers of 

two houses of parliament. Under the proposed constitution it is intended to create a senate and a house 

of representatives. You, sir, I think, follow not only the track-but the beaten track-we have ever 

understood since we have been under responsible government, that the powers of the two houses of 

legislature, the senate and the house of representatives, should be absolutely equal in all respects but 

one, and the reason of that exception is this: that two houses cannot do all the same work. I thought 

that principle was so well recognised that there would be very great difficulty indeed in raising any 

opposition to it, and instead of appealing to imagination and sentiment, I desire to appeal to 

experience. I desire to appeal to all the experience the Imperial Parliament has had, and to all the 

experience the people of the colonies have had on this point. But for the explanation which some 

gentleman have given who contend for what are called state rights, I should have imagined that state 

rights meant that [start page 231] they must watch carefully, over all powers taken away from 



individual states, and granted to the federal parliament. That is what I consider to be the protection of 

state rights. We all know what rights the states have, and if it were proposed to hand over certain of 

these state rights to the new parliament to be created under federation, then I could understand that the 

states would question every one of those rights, and search keenly and closely to see that they would 

be dealt justly by-to see, in fact, that rights that they have now the opportunity of exercising should 

not be taken away, unless they and all of us were satisfied that they were taken for federation purposes 

alone, and that it was indispensably necessary, in order to carry out our proposals in the interests of 

the whole people, that those rights should be taken away for the purpose of securing the greatest good 

to the greatest number. But now we are told that the rights of the states may be jeopardised unless the 

senate has the same power as the house of representatives to deal with all bills with the exception of 

money bills, and the only thing that has not yet been asked for is the power of initiation. Now, I am 

going to ask in a minute why it is that the power of initiation should not be given? But before we enter 

briefly upon that question, we must bear this in mind, that the powers that it is proposed should be 

given to the federal parliament are reduced to the smallest possible compass, with the object of not 

disturbing in the slightest degree the right to legislate on all subjects which has been granted to the 

several parliaments throughout this continent. We disturb that power as little as possible; and the 

range of the subjects which the states will have to discuss and determine is scarcely interfered with, 

and not interfered with in any degree that will affect their legal rights and interests. Keeping that in 

view I should like to know in what way the federal parliament, by continuing the practice of the 

English Constitution with reference to money bills, can seriously or in any way injure the particular 

states, because their representatives in the senate have not the power to amend those bills? There are 

only a very few bills, as you, sir, and every hon. member present, must know, of the nature and 

character of money bills. There is, of course, an annual appropriation bill, which deals, or is supposed 

to deal, only with the expenditure of the year, and with nothing else. It is not expected to deal with 

any new principles at all, nor with the imposition of expenditure of a totally new character of which 

parliament has not heard before. It is simply expected to deal with the expenditure for the year, and it 

is introduced year by year, and, taking the many years' experience of the various states all round, I 

may say that upon the whole they have generally kept within the limits in regard to appropriation 

bills, and in cases where there has been serious disturbances between the two branches of the 

legislature, I undertake to say that it has been felt that they have arisen from the absence of proper 

care to keep the provisions of the appropriation bill within the due limits of the expenditure of the 

year. Both branches of the legislature in our colony and in the other colonies feel that the interests of 

the people are best promoted by harmony, not by disagreement, and that brings about an anxiety that 

both houses should never come to loggerheads on any financial question at all, if it can be avoided. 

 

Mr. DIBBS: If it can be avoided! 

 

Mr. GILLIES: There is no difficulty in avoiding it, as I will show in a minute or two. The 

imposition of taxation and customs duties is, of course, a matter of great importance; but all proposals 

of that nature should be dealt with in separate measures so that the second branch of the [start page 

232] legislature-in this case the senate-would not be prevented from expressing its most clear and 

deliberate opinion upon any proposal submitted to it with reference to direct taxation. This subject 

was referred to by my hon. colleague yesterday, and by the hon. member, Mr. Playford, and, with 

great respect to the opinions of many hon. members, I should have been glad if they had made an 

effort to answer the latter hon. gentleman. But his speech appears to have been passed over without a 

word of comment, though I venture to say that the rule which he laid down contained the absolutely 

true and perfect principle that has been followed by the House of Commons for centuries, namely, 

that where you have to deal with a great and important measure of taxation, the question ought to be 

submitted in a separate bill to the second branch of the legislature. It is as much intended by the 

Constitution that that body should consider questions of public policy, as that the lower house should, 

because they speak for the people; and with reference to the Legislative Council of Victoria, they now 

represent a very powerful body of electors-nearly as large a number of electors as the Legislative 

Assembly represent. They are elected on a suffrage that is really very low, with a small qualification, 

and they represent a very large number of persons. All questions of principle should be discussed 

between the two houses with the most perfect freedom. When an important question of taxation, 



involving some great principle is passed by the popular branch of the legislature, it ought to go in a 

separate bill to the other house, to allow the most perfect freedom of discussion there, and to give it 

the most ample power to deal with the measure, though it could only be dealt with in the way of 

acceptance or of rejection. 

 

Mr. BIRD: That is not ample power! 

 

Mr. GILLIES: I consider that it is ample power; because experience has shown us that, if we are 

going to discuss great questions of principle, and to thrash them out in detail, it is next to impossible 

to come to an agreement without wasting a great deal of public time, and perhaps no agreement at all 

can be come to. But there is a distinction to be drawn. Suppose an income-tax were proposed, what 

would be done is this: the principle of the income-tax would be laid down, and then a bill to carry out 

the tax would be introduced separately, setting out the whole of the details of the proposal, and the 

second branch of the legislature would not be precluded from dealing with the principle of the 

measure by rejection if it thought proper on the question of policy, or from dealing with the matter in 

every detail. In all the colonies it has been found that where these questions have to be dealt with it is 

infinitely better not to complicate them by putting several in the same bill, but to send them up in 

separate bills. And I think the proposal which emanated from the hon. member, Mr. Playford, and 

which was discussed elsewhere, would remove any imaginary difficulty that might lie in the way of 

the senate in dealing with questions of this kind. One serious difficulty, however, was raised, and I am 

sorry to say that after my hon. friend, the Premier of South Australia, explained the point to which I 

have referred, he propounded this conundrum: what would happen if two of the larger colonies or 

states joined together for the purpose of what? One hon. member said "plundering," another said 

"riding rough-shod" over the smaller states. Now, I would ask what is the origin of these expressions? 

Does any one mean to say that any two of the colonies would join together for the purpose of 

plundering the other four? I regret to think that such an idea should enter their minds. I do not think 

that any of the colonies would think of doing such a thing; in fact it would tend to the crea- [start page 

233] tion of a greater amount of bad blood than one can imagine; and unless a government had lost 

their senses, and were entitled to be sent to Yarra Bend, they would not humilate themselves by 

submitting proposals on behalf of one or two colonies, which would be the means of riding rough-

shod over other colonies. One cannot conceive of men occupying a distinguished position, and a 

house of representatives, so lost to every notion of propriety, that they would be prepared, merely for 

the sake of a little personal aggrandisement, to adopt a course of that kind-a course which would 

humiliate them in the eyes of all decent, thinking men throughout this continent and elsewhere. I 

cannot conceive that; in fact, I will not argue the matter upon that ground. I have mentioned that there 

has been no attempt on the part of any hon. member to seek, on behalf of the senate, for the power of 

initiation. May I ask why? May I ask upon what principle, if the power of amendment is to be taken as 

representing justice to the states, they do not ask for the right of initiation? They are to be equal in 

every respect. What harm would be done by their asking for the right of initiation, because the right of 

amendment, and even the right of rejection, sometimes involves a great deal more than one may think. 

The right of amendment may, of course, involve your being landed straight off in a sea of trouble, 

because, as the hon. member, Mr. Playford, has pointed out, the idea of the senate amending a 

customs bill, is-it goes without saying-practically impossible. I can understand, as every one can 

understand, that two legislatures, if they are by any possibility to work harmoniously together, must 

be reasonable, otherwise legislation is impossible, because the second branch of the legislature has the 

right to reject any bill which may be sent from the first branch of the legislature, and the first branch 

has the legally constituted right to reject any bill which may be sent from the senate. Therefore, unless 

they are willing to be reasonable, you absolutely stick in legislation; you absolutely stick and cannot 

get ahead. The real reason of the possibility of two houses of parliament working together, is the fact 

that they bring to the consideration of various questions, not the idea of personal squabbles or 

personal power, but the idea that they both represent the people, and it therefore becomes them to be 

careful as to the manner in which they make proposals, and as to the manner in which they amend 

them. It is only by an anxious desire on their part to do the right things and by the wise and 

discriminate exercise of the power possessed by each branch of the legislature, that it is at all possible 

to get any legislation through parliament. You, Mr. President, know that as well as any man in this 



community. I would like to know how it is that those gentlemen who claim the right of amendment 

have never for a second thought of asking for the right of initiation? Should I tell them why? I think 

that the popular branch of the legislature not only is the necessary house to initiate legislation with 

reference to money bills, but with reference to finance generally. It is because they are nearer the 

people; they are more truly representative of the people; and the people look to them with more 

confidence, as their direct representatives, than they would look to the best senate you could create. I 

have said that the house of representatives, the popular branch of the legislature, is more in immediate 

contact with the people, and we have known that to our cost. Every hon. gentleman present has known 

it. Why, the popular branch of the legislature can be dissolved. Sometimes it can be dissolved if it 

disagrees with ministers; sometimes it can be dissolved if it creates some difficulties, even though 

they may not be of a strong character in the house itself. We know [start page 234] of a celebrated 

occasion on which things came to such a pass that a minister said to a governor that he thought, 

although he had obtained large majorities in Parliament from time to time, and had always defeated 

his opponents, yet the state of the popular branch of the legislature was such that there ought to be a 

dissolution; and he got a dissolution. I say that the house of representatives is nearer the people, and is 

more anxious, not only to do the right thing, but, as we know, to conciliate the people. Parliament has 

often been dissolved when difficulties have arisen through ministers not being supported, or through 

difficulties having arisen with the second branch of the legislature. The house of representatives, 

therefore, have a closer and more intimate relation with the people it represents than has the second 

chamber with the whole of the people. I could understand that if the senate were placed in the same 

position as the popular branch of the legislature they might claim the right to initiate money bills, and 

to amend them too; because if the power of dissolution, of sending the senate to their constituents 

from time to time, existed, we should have a different state of things in the country from what we 

have at the present time. Not but what I acknowledge openly that the second branch of the legislature 

is, no doubt, as much governed by what it believes to be its public duty as is the first branch of the 

legislature. We all know, however, that persons are naturally very strongly influenced by their 

immediate surroundings, and if it is put to a body of gentleman representing any legislature, "You 

must either pass this bill or go to your constituents," they will unquestionably satisfy themselves 

whether they are bound in the public interest, and in the interest of their constituents, to reject the bill 

or go to their constituents. I believe that if they are perfectly satisfied that good, broad, public grounds 

exist for their doing so, they will be prepared to reject it and go to their constituents. That may not be 

a bad thing. I am now, however, speaking of the powers of the popular branch of the legislature which 

were granted in reference to money bills. There are some slight distinctions between some of the 

constitutions of the various colonies; but there are not many. There is one, for instance, which one of 

the hon. members for Tasmania and myself have been looking into. In Tasmania the Upper House 

claims the right, and they have exercised it for many years, of amending money bills. Their contention 

is based upon one thing, which is not contained either in the Constitution of New South Wales or in 

that of Victoria, and it is this: The present two houses were formed from one house, and a provision in 

the Constitution Act sets out that the two houses shall have all the powers and privileges which the 

Legislative Council had. Hence it is contended that, as the Legislative Council formerly had the right 

both to initiate and to amend money bills, and as the power of initiation only has been taken away, the 

right of amendment remains, and has been exercised ever since. That is a different state of things from 

what prevails elsewhere in the colonies. I am not going to discuss it now, for it would be out of place 

to cast a reflection which there is no occasion to cast, and for doing which I do not feel that I have any 

justification; but I venture to think that if they, like Victoria and some of the other colonies, had a new 

constitution granted to them, in all probability that power would not be retained. At any rate, after 

more careful consideration, it was thought wise to place the power not only of initiation, but also of 

amendment when a money bill was introduced; in the hands of the popular branch of the legislature, 

and the Constitution absolutely provides, in the case of Victoria, that the power of initiation shall rest 

with the [start page 235] Legislative Assembly, and that the power of rejection, but not the power of 

amendment, shall rest with the Legislative Council. 

 

Mr. GORDON: But there is no analogy between our upper houses and the council of states! 

 

Mr. GILLIES: That is a great mistake. I think there is a great analogy. 



 

Mr. GORDON: The hon. member is arguing on wrong premises altogether! 

 

Mr. GILLIES: I do not think that I am arguing on wrong premises. Each of the present states has 

two houses of parliament. For the reasons that I have mentioned, full powers are given to the second 

branch of the legislature, with the one exception that I have mentioned. 

 

Mr. GORDON: They both represent a homogeneous state! 

 

Mr. GILLIES: The Legislative Council in each of our colonies-in Victoria-represents a 

homogeneous state as perfect as you can imagine a state to be; in fact, perhaps a little more perfect 

than the new federal parliament that we are going to create-at any rate, quite as perfect. 

 

Mr. BIRD: It represents a class! 

 

Mr. GILLIES: I have pointed out that the Legislative Council of Victoria represents the whole 

people. I do not know what the hon. member means by a class. 

 

Mr. BIRD: A property class! 

 

Mr. GILLIES: A property class! Every man in these colonies, I am glad to say, is a propertied 

man. I believe that you cannot go to any part of the world where there is such a large proportion of the 

population who have got something. You cannot go down the street without seeing every one pretty 

well dressed. Of course there are occasions in every great city when a certain number of persons are 

unable to obtain work; but I venture to say that every hardworking, determined, sober-minded, honest 

man can throughout the greater portion of the year get work. At any rate, one thing we can say. Of 

course this is a divergence, I am sorry to say; but, seeing the character of the interruption, I do not 

know that it is an improper divergence. If the hon. gentleman who made the interjection thinks proper 

to look over the statistics of the colonies, be will find that in all the colonies there are large sums of 

money in the savings banks, and in the various institutions where the people can lodge their money 

and get a considerable amount of interest. Considering how we came here-and we all came here to do 

the best for ourselves. I suppose that none of us were great plutocrats-we did not bring any mountains 

of gold with us, but came here to seek for it-and taking into account the circumstances of the colonies, 

the amount of wealth accumulated in those institutions which, to a great extent, represent the working 

classes, is something marvellous; and to attempt to make a distinction between what some people call 

the working-classes and others, I do not think can be done. There are a few people who, through hard 

work, thrift, and good opportunities, have acquired great wealth, a fact to which I have no objection, 

and am sure that everybody would like to see everybody else in a comfortable position; but as to 

talking about the working-classes as contra-distinguished from any other classes in the state, I venture 

to say that we are all members of the working-classes-the hon. gentleman himself is a member of the 

working-classes and to create such distinctions is quite unnecessary. I pointed out that in Victoria the 

suffrage is so low that the great body of the working-men-I mean men who work every day with their 

hands, tradesmen and others-have votes for the Legislative Council, and the members of the council 

see that they are under a great responsibility in representing such a large constituency. I see no 

distinction between the position of the two houses in a state and the position which the two houses 

will occupy [start page 236] in the federal parliament. Even assuming that some of the states are very 

naughty, how is it practicable for a few of those states to join together for the purpose of plundering 

another state? I am taking for granted, as I must, that those who will be members of that senate will be 

men who will not be driven, but who will decline to be parties to the plundering of other states, if that 

should be attempted by bigger states. It is imagined that this will be done unless power is given to the 

senate to amend money bills. What are they to do? The proposal here is that each state is to return to 

the senate an equal number of representatives. How will that stand? On this continent-not speaking of 

New Zealand, but including Tasmania-there will be six states, each returning an equal number of 

members. The two larger states-the two states that will represent 2,250,000 people, will return half the 

number that the other four states will return, although not numbering one-third of their population. 



What are we to say about that? Are we to conclude that the smaller states being represented in the 

senate by double the number of members representing the larger states, will allow the larger states to 

swindle the smaller ones, or are we to turn round and suppose another thing? Are we to assume that, 

being represented in the senate by two to one, it is possible that the smaller states would send 

representatives to the senate to eat up the bigger states? Am I to imagine that? I do not imagine that at 

all. I believe they will go hand in hand in an honest desire to serve the states on the continent within 

their limits of legislation-they cannot go outside them-and seeing that their limits would be 

comparatively small, I say that it is the beginning of an injustice to insinuate that, although the senate 

would perhaps have power to do lots of mischief to the larger states, they would think of doing it. In 

all legislation, whether it be general or financial, who has to bear the brunt? I will suppose that a 

particular tax is proposed, and that after being passed by the house of representatives it goes to the 

senate, the majority of the members there representing probably, as indicated, the smaller states. Do 

you mean to tell me, Mr. President, that you would be of opinion that the smaller states would reject a 

proposal of taxation, of which they in the abstract approved, because it affected their people? Why, it 

would affect the larger states more than it affected the smaller ones. Who is to find the great 

proportion of the money? Is it not the larger states? Does any one mean to tell me that in the house of 

representatives the larger states, by their representatives, would think of imposing taxation of a 

character that would not be justifiable, and would not be approved in the face of the knowledge that it 

would be their own people who would pay nearly all of it, three-fourths of it any way? Surely that is 

not a reasonable contention. Seeing that the distribution of taxation would be equal in all the colonies, 

then those who are in the greatest majority, of course, must contribute the largest amount; so that you 

have a perfect security that those who represent the larger states in the house of representatives will be 

no parties to fleecing their own people, simply because they have a sort of idea that one of the smaller 

states would not like to be subjected to this taxation at all. 

 

Mr. GORDON: Have we the same guarantee as to the expenditure of the money? 

 

Mr. GILLIES: I hope so. I am glad the hon. member has reminded me of the point, as I was going 

to pass it over. The federal parliament will have the power of imposing certain taxation. An 

illustration was given-an unfortunate one, I think-by the hon. and learned members, Sir Samuel 

Griffith and Mr. Barton, who both touched the question raised by the hon. member [start page 237] 

behind me. The one said it was quite possible that some taxation would be proposed that would meet 

with the strong opposition and disapproval of some of the small colonies. Well, as I said, the answer 

to that is that no tax which meets with any very strong disapproval will be proposed at all, for the 

simple reason that no people like to be taxed if they can help it. It is only upon urgent necessity that a 

tax will be imposed. For instance, as was remarked, take a proposal to increase the federal force. I will 

assume that it is sent to the senate in a separate bill. The senate will be in a position to say whether 

they think it is necessary to increase the federal force to the extent proposed, or whether it should be 

increased at all. It could reject the bill. 

 

Mr. ABBOTT: Would it not be in the appropriation bill? 

 

Mr. GILLIES: Certainly not. 

 

Mr. ABBOT: That is not the case here! 

 

Mr. GILLIES: That would be a bill containing a distinct enunciation of a principle. I am quite 

aware that sometimes increases in the forces are proposed in the annual appropriation bill; but they 

have first been started by bills regulating the forces. In order that there might be no doubt on the 

subject, clauses might be inserted in our Constitution Act which would tie the hands of parliament and 

of ministers down to seeing that proposals of that character, and all proposals containing important 

principles, and creating a new departure should be sent up to the second branch of the legislature in 

separate bills. But take other cases. We know, Mr. President-it is in your knowledge and in mine-that 

there are a number of cases in which large expenditure is proposed. For instance, some colonies have 

the advantage of looking forward to the defence of King George's Sound; others have the advantage 



of looking forward to the defence of Hobart; others have the advantage of looking forward to the 

defence of Thursday Island. May I ask the representatives of those colonies who will bear the brunt of 

that expenditure? It will be the larger colonies. Will they grumble? Have they said a word in all the 

conferences we have had? Have the larger colonies made one solitary objection to hear their share of 

the expenditure on those works, although so distant from them? On the broad ground that it is in the 

interests of the whole of the colonies that that expenditure should be incurred, they are quite willing to 

contribute towards the works. So when an hon. member thinks proper to insinuate that the larger 

colonies are going to do something which is unjust, I say, the experience we have had of the conduct 

of all the colonies, whether large or small, is that they are prepared always to come forward, and put 

their hands in their pockets without a grumble, and contribute to anything which is acknowledged to 

be for the welfare of the whole of the continent. I am sorry, therefore, to hear these objections raised 

on grounds which, I think, are wholly insufficient. One may have an abstract idea of the desirability of 

giving new powers to the new senate; but I venture to say that all our experience shows that it is safer, 

and more for the public interest, that all these matters should be under the control of the popular 

branch of the legislature, which has a responsibility that the second branch has not, and never can 

have. I repeat that I do not see, and I hope no hon. member will imagine, that I am saying anything to 

the disparagement of the senate. I believe it will be a very powerful body, indeed; but to make a 

comparison between it and the American Senate, is a big and huge blunder too, and the very 

arguments which I have been using show that. The parliament of the United States is the parliament of 

a republic. There is no queen to whom ministers are responsible for every act they do. There is a 

president, who is [start page 238] responsible to the public. There are no responsible ministers, for the 

ministers are appointed by the President, and are responsible to him. His ministers do not go into 

parliament and explain the whole position; they do not go and submit their estimates and defend them 

line by line; and, in addition to that, in some respects they have nothing like the powers of the Senate. 

The Senate was specially created, and granted special powers, some of them plenary, for the purpose 

of meeting a new and untried state of things: that is, instead of having responsible ministers, they had 

ministers who were not in parliament, and were not responsible to parliament, but were responsible to 

the President, who holds his office for four years. Now, if they had responsible ministers, who were 

responsible only to parliament, I venture to say we might have had a different state of things 

altogether. But a new state of things was suddenly brought into existence, they required to give great 

powers to one branch of the legislature, and they knew the popular branch of the legislature at that 

time was very excitable. The popular branch of the legislature is sometimes very excitable all over the 

world, and it is an excellent thing that there should be a wise and judicious senate and I hope we shall 

have that here-but it would not add to its usefulness to give it power to amend money bills. The great 

power that was given in America to the popular branch of the legislature in dealing with general 

legislation, and in initiating these bills, was at the same time, to a great extent counteracted by the 

original framers of the constitution, who feared that they might proceed too far. The Senate has 

worked this out with remarkable patience, and has done wonderfully well under all the circumstances. 

It has great power over the President, and great power over the constitution, and there is no doubt 

whatever that upon the whole it has worked wonderfully well. But I challenge any one to say that the 

English Constitution has not worked as well and without a real hitch. I challenge any one to say that 

the Constitution of these colonies, worked by many men with no previous experience of government, 

has not worked as well as the Constitution of the United States. I venture to say it has, because, we 

have this advantage: that whenever any body of men, whether it be a government or a house of 

representatives, attempts to proceed too far, or behave improperly, or behave unjustly, or not carry 

out, after thorough care and inquiry, the deliberate wishes of the people, there is a means provided in 

the Constitution by which those men shall be displaced, and the country represented by the men of its 

choice. Again, some people may be inclined to ask, what is the use of the second branch of the 

legislature? I say it is of great use. Sometimes there will be a difference of opinion between men in 

the popular house; and whenever it comes, sir, to a conflict-such a conflict as a difference of opinion 

between the two branches may bring about-then I say public opinion will be able to decide the 

question; and if public opinion is found to be reasonably evenly divided, then, of course, there will be 

no chance of expecting that the second branch will give way. But what will result? A most important 

thing will result: time will be given for the consideration of the new question raised, and time is a 

most important element in our constitution. It cools the hot-headed, and it gives confidence to those 



who believe they are right. There can be no doubt whatever that there are occasions when the second 

branches of legislatures have performed important work in our constitutions by affording time for 

further consideration. That is what you, Mr. President, and what the Speaker of every legislative 

assembly in the world does. If two parties vote equally, the voice of Mr. Speaker is invariably given 

[start page 239] -is bound by constitutional practice to be given-in favour of delay. All, then, that the 

senate would do-when the two houses disagreed, and when it appeared that the general body of the 

people were not of one mind-would be to stand firm and give an opportunity for further consideration, 

and they might, by so doing, save the nation from difficulty. Another question-and I will touch upon it 

very briefly-is that with which you have dealt in your resolutions, the responsibility of ministers to 

one house of parliament, that being the popular branch, it being understood that so long as they 

possess a majority of votes in the popular branch of the legislature they will remain in office. Now, 

the position of ministers, as we all know, is this: that, in many cases, the constitution under which 

they exist contains no provision requiring them, of necessity, to sit in Parliament. The English 

Constitution contains no such provision. But, for all that, we know that the law of Parliament governs 

nearly everything. I venture to say that if in England ministers did not sit in Parliament, they would 

not live one day longer. It is the practice of the Constitution. Although they are not compelled under 

the law to make their appearance in Parliament, they are all anxious to do so, and if a minister be 

defeated in an election it is a cause of great heartburning, because he is aware that it is necessary that 

he should appear in Parliament in person. The English practice of carrying on public business would 

be impracticable unless ministers appeared in Parliament, and ministers under the English 

Constitution are responsible first to the Sovereign, and then to Parliament. No doubt Parliament 

includes two branches-the House of Lords and the House of Commons. But it is well known that if the 

popular branch of the legislature, the House of Commons, does not approve of a ministry, it gets rid of 

them in no time. There is only one redress, and it is this: that ministers may induce the Sovereign to 

exercise the power of dissolution. The popular branch of the legislature being the branch which 

determines the existence of ministries, even if you inserted no provision on the subject it would be 

indispensable that ministers should appear in that branch. Their political existence is dependent upon 

the voice of the popular branch. Of what use, therefore, is it to shut our eyes to the fact? It is said that 

it is not well that the existence of ministers should depend absolutely upon the popular branch of the 

legislature. If hon. members will insist upon shutting their eyes to all the experience of the past they 

may make that contention; but I challenge any one to point to a single instance of such a thing being 

tolerated throughout the whole experience of the British Constitution. It is necessary to remember that 

ours is a constitution that is not every constitution. It has not been made up of parts of all the 

constitutions of the world. It has been the growth of centuries; it is based upon well-known principles; 

its working is well recognised and he who runs may read it. 

 

Mr. GORDON: It will not work in federal government! 

 

Mr. GILLIES: I require something more than a mere statement to that effect; I require some 

proof of it. I do not believe the hon. member could point to one set of circumstances in which the 

constitution, as it is proposed to establish it-ministers being responsible to only one house of the 

legislature-would not work. What I take it, sir, that you desire to indicate in these resolutions is that, 

in view of the working of the British Constitution, we ought to follow this practice. But if I am asked 

whether it is indispensable that this particular provision should be included in our constitution, I say 

that it is not necessary-that it is not included in the British Constitution and that it is [start page 240] 

not to be found in the majority of our own constitutions. The only provision in the Victorian 

Constitution affecting the point is this: that there must be four ministers sitting in Parliament. Some of 

these might sit in the Legislative Council, if it were thought proper. But if you were to eliminate this 

proposition completely, it would come to the same thing, because ministers must depend upon the 

support of the popular branch of the legislature. If the House of Commons finds in existence, or has 

thrust upon it, a ministry it does not want, what does it do? It stops supply. There is only one case in 

English history, so far as I am aware, in which a government succeeded in remaining in office when 

supply had been stopped. I refer to the well-known Pitt Government, which remained in office to 

support the king, and which subsequently appealed to the country. But under any circumstances, if it 

be conceded that every government will have to abide by the will of the popular branch of the 



legislature, it cannot live, it cannot go on with business, if that branch be opposed to its existence. I 

ask the hon. member who just now interrupted me, to say whether, if the popular branch of the 

legislature under the new constitution were dissatisfied with the government of the day, and if an hon. 

member succeeded in carrying a vote of want of confidence, the government could live? How could it 

possibly live unless the prime minister obtained a dissolution from the governor-general? How long 

could the government live if he failed to obtain that dissolution? The hon. member Mr. Gordon, is 

going round the subject when he says that the practice will not work with a federal government, 

because we all know perfectly well that the support of the popular branch of the legislature is as 

necessary to the existence of a government as is breath to every hon. member. One word upon another 

question and I have finished. I can scarcely help calling it a funny question, and it is all the more 

funny because it emanates from some gentlemen who, I am sure, have had a long experience not only 

in parliament, but as members of governments. They appear to think-I cannot exactly make out why-

that a government should be formed which would be all-powerful, not only in the house of 

representatives, but in the senate, and they declare that they can devise a way by which all the states 

would be so represented that they would be bound to get fair play. I will put a case. I will assume, sir, 

that you were honored by the representative of your Sovereign in the person of our first governor-

general by being asked to form the first federal government, and that you, with your long experience, 

following out the idea hinted at the other day, thought that you saw your way to a long political life if 

you could associate with yourself gentlemen from the Parliament of Victoria. You would thus have a 

government representing New South Wales and Victoria, and, according to the idea set forth the other 

day, it would have a life extending far beyond the ordinary span allotted to man. In fact, it would 

never be known when you could be put out of office. While you were supported by such an 

overwhelming majority, representing two great colonies, the hopes of the lesser colonies would 

expire. A suggestion was therefore made that it would be wise to insert a provision in the constitution 

that each of the colonies should be represented in the ministry as nearly as possible. It is remarkable to 

hear hon. gentlemen put forth such a view. Surely their experience of parliament teaches them 

differently. I will assume that such a thing as has been described might happen, and that you, sir, 

might form a government of that kind. I look around this hall, and I can see gentlemen who would be 

in opposition instantly, whether you represented New South Wales [start page 241] or not. There is 

my hon. friend, Mr. Dibbs. Do you think that he would submit to such a government? It would be 

impossible. There are a number of other hon. members of the New South Wales Parliament as well as 

Mr. Dibbs who would as naturally go into opposition as they would take their breakfasts if they were 

hungry. 

 

Mr. DIBBS: The hon. member forgets that the proposition came from a Victorian delegate! 

 

Mr. GILLIES: If the hon. gentleman is correct I deplore the want of consideration shown by a 

Victorian delegate, because it must be self-evident to everybody that as soon as ever a government 

might be formed, no matter what it might represent, an opposition to it would be forthcoming 

immediately. If some gentlemen from Victoria were placed in the government, will any intelligent 

man tell me that there would not be a number of representatives from Victoria who would go straight 

into opposition? That would be the case with respect to every other colony. 

 

Mr. GORDON: The hon. member is reckoning them very low! 

 

Mr. GILLIES: It is impossible to find gentlemen who will agree upon every point. I am taking 

the facts as I find them. The universal experience is that there never has been a government in this or 

any other country which has not had a very fair amount of opposition. I do not assume that the 

members of those oppositions have been dishonest or dishonorable. I take it for granted that men hold 

different views from many of the views held by those in office, and although they may have no 

personal dislike to the members of the government, they feel that it is their duty to watch the course of 

legislation. You may assign whatever reason you like. It is not for me to seek for reasons; I take things 

as I find them. If any man ignores all his past experience he is very unwise. Past experience teaches 

me that as soon as a government is in office-if it be the best government under heaven, if an archangel 



were at the head of it-there is strong opposition offered. Therefore, I think that this great fear which 

has been expressed is a real live bogey. 

 

Mr. ABBOTT: What is the good of an opposition if it is not strong enough? Sir John Macdonald 

has been in office for thirteen years! 

 

Mr. GILLIES: I would ask, how has he kept office so long? Was it his policy to pick the 

members of his government from two great parties? Not at all. In order to remain in office for a long 

time he adopted the course which has been suggested, of taking the members of his government from 

the various provinces. He did not render himself powerful by selecting ministers from two great 

factions or colonies. He wished to convince the whole Dominion of Canada of his fairness and 

discrimination by selecting capable men, from the various colonies. 

 

Mr. GORDON: Then it would be a good thing to provide that that should be done here! 

 

Mr. GILLIES: But the reason given is altogether wrong. It was said that if two large colonies 

came together the ministry would be too powerful. But I point out that it is not at all likely. There 

would be a large amount of opposition to a ministry composed in such a manner. Probably every 

member from the smaller colonies would consider it such a rank injustice that he would go into 

opposition at once. Whether that would be the case or not, that is not the principle on which we should 

work our constitution. Unquestionably it will be to the interest of whoever is called upon to form the 

government in the first instance to select those gentlemen who are best able in his judgement to, do 

good work for the federation, and who at the same time will fairly and [start page 242] truly represent 

the whole of this continent. If you frame your constitution and form your ministry with an anxious 

desire to do justice and give fair play to all, without reference to the idiosyncracies of individuals, and 

without calculating whether or not you will secure one or two votes, I feel perfectly satisfied your 

ministry will be fairly received by both branches of the legislature. The ministry will be bound to give 

satisfaction to the popular branch of the legislature, and if they do their duty they will give satisfaction 

to both houses. 

 

Mr. CLARK: At one stage of this debate I felt disinclined to take any part in it, firstly, because 

the opinions I hold upon the several subjects embraced in the resolutions had been fully and forcibly 

expressed by speakers who had preceded me; secondly, because the ground traversed by those 

speakers-and over which I shall have to follow them-will have to be travelled over again when we go 

into Committee to consider the resolutions seriatim. But upon stating this disinclination to a member 

of the Convention, he suggested that it was desirable, before we went into Committee, that every 

member of the Convention should take part in this debate, so that every member should as far as 

possible know the exact position of every other member with regard to the particular questions on 

which there may be the most divergence of opinion, so that the directions in which mutual approaches 

are required, in order that a satisfactory compromise may be effected, may be ascertained at as early a 

stage as possible in our proceedings. Acting upon that suggestion, I have determined to address the 

Convention to-day, and to attempt to place before hon. members the opinions which I hold on those 

subjects respecting which the most divergence of opinion has up to the present time been expressed. I 

hold what may be considered very strong and decided opinions upon some of these questions; at the 

same time, I believe the is no hon. member more ready to meet other hon. members in compromise, 

and to give away very much that I value for the sake of the principle and substance of federation. I 

suppose that in political, as in private life, we all have our ideals but it is not given to any man to 

realise his ideal fully, either in private or public concerns. I do not expect my ideals to be realised in 

the federal constitution about to be framed, and I do not think any other member expects that his ideal 

will be realised. But it may be that upon exchanging our private opinions, we shall each see in the 

ideals of others some very important points that never appeared to us before, and for which we are 

willing to exchange or sacrifice something which at one time we thought essential. The hon. member, 

Mr. Gillies, appears to have something like a horror of a written constitution. He wants everything to 

be left to usage and custom, and no doubt there is a great deal to be said in favour of an elastic 

constitution, which goes very much upon usage and custom. But I should like to point out to that hon. 



gentleman a fact which he may have overlooked, but which he will at once recognise to be a fact 

when I say to him that we are inevitably committed to the adoption of a written constitution in the 

matter of federation, and to one which must, to some extent, be very rigid. We have had that 

experience already in the Australasian colonies. We hear hon. members talk about living under the 

British Constitution and working our constitution upon the same lines; but we have not the British 

Constitution in these colonies. Each colony has a written constitution, and we find on tracing the 

constitutional history of these colonies that one thing after another has been provided by law which 

was not thought necessary to be inserted in the constitutions first given to the colonies. 

 

[start page 243] 

For instance, in my own colony, and in South Australia, there is nothing said about ministers at all, 

except that a civil list is provided for her Majesty, including the judges and a few other officers 

named, such as the attorney-general, the solicitor-general, and the colonial secretary. But when we 

come to the Constitution of Victoria we find it positively provided that there shall be four ministers-

not mentioned as officers of the civil service by name, but simply referred to by the indefinite name of 

ministers-in parliament. When we come to the Constitution of Queensland we find a provision, that 

there shall be a certain number of ministers, six, I think, who may hold such offices and have such 

names as the governor-general from time to time may assign to them. We are, therefore, going more 

and more in the direction of written constitutions every year that these colonies exist; and with regard 

to the task now before us we are going to take a very much larger step than has yet been taken in the 

same direction. We are here, Mr. President, to consider and report upon an adequate scheme for a 

federal constitution for the Australasian colonies, and I should like hon. members to pause and think 

seriously what is meant by the words of our commission, as I may call it-the resolution passed at the 

conference in Melbourne under which we are appointed. A federal constitution is a totally new thing 

to these colonies, and I may say a totally new thing, in the sense in which we understand it, to the 

British empire, because it is generally understood that we are not going to follow the lines of the 

Canadian Dominion. I have an aversion to overloading a speech with quotations. I know it only tends 

to weary members, and to deprive the speaker of that attention which he would like to secure; but I 

have two quotations which I intend to offer to hon. members in connection with the observations I 

shall make, and I shall read the first one at this time. It consists only of a few lines from the English 

author who has studied the most closely, and written the most exhaustively on federal government-

Mr. E.A. Freeman, the eminent historian of the Norman conquest. He says with regard to federal 

government in general: 

 

That ideal in its highest and most elaborate development is the most finished and the most artificial 

production of political ingenuity. It is hardly possible that federal government can attain its perfect 

form except in a highly refined age, and among a people whose political education has already 

stretched over many generations. 

 

Now, if the task set before us is to frame a constitution, and to produce a government upon the 

lines indicated in the quotation from Mr. Freeman, I think we shall have to depart very widely from 

the standard which Mr. Gillies has set up and go a great deal in the direction which he seemed to 

deprecate, and that was, to depart from the beaten track; we shall have to depart from the beaten track 

very much indeed. 

 

Colonel SMITH: Why not? 

 

Mr. CLARK: The hon. member, Sir Samuel Griffith, who, I regret to see, is prevented from 

attending here to-day on account of indisposition, very properly and very wisely told us at the outset 

of his speech that we had two very important things to consider in connection with this matter. One 

was the respective powers of the two houses, and the other the position of the executive, and I 

thoroughly agree with that gentleman, and those who followed him, in saying that a second chamber 

in a federal constitution must be a very different thing from a second chamber in a unified 

community. Some hon. members seem to be led away altogether by mere names. Because it is called 

a second chamber or a senate they appear to me to be incapable of diverting their minds from the 



nature and composition of the second chambers or senates of which they have had experience. We call 

that chair and that table [start page 244] both pieces of furniture, and they are made of the same 

material; but they perform very different functions and are made for very different purposes; and as 

the chair differs from the table in the intention of its manufacturer and the use to which it is put, 

although they are both articles of furniture, so this second chamber or senate in our federal 

constitution will be a totally different institution, and created for different purposes and different 

functions altogether, from those performed by the second chambers in the colonies at the present time. 

But before I proceed to deal definitely with the question of the power which should be given to this 

second chamber, I should like to deal first with the question of responsible government; because, 

believing that the second chamber, or senate, ought to have the power which has been claimed for it 

by Sir Samuel Griffith, and other hon. members, I also believe, with those gentlemen, that the position 

of the executive demands from us the most careful consideration. Not that I wish hon. members for 

one moment to think that I would like to see embodied in the federal constitution any distinct 

proposals committing us to the American or to the Swiss system. I merely wish to have a constitution 

as elastic as was asked for by the hon. member, Sir Samuel Griffith, so that if it is found that 

responsible government, as we understand it, cannot be worked under the constitution, there may be 

room and opportunity left to adopt some other system. The hon. member, Mr. Gillies, is a very great 

believer in responsible government, and, if I may say so, sang its praises very eulogistically in the 

admirable speech he delivered to the Convention; and he asked, as if he challenged an answer, 

whether it had not worked admirably in these colonies, and quite as well as the Constitution of the 

United States. Well, I accept that challenge at once, and I tell the hon. gentleman that in these colonies 

responsible government has been at the same time a success and a failure. As a working machine, it 

has always been a success. It has been able to move, and the legislatures which have had responsible 

government associated with them have always been able to do their work. But has that work been of 

the highest or the best possible type? Has not the very existence of responsible government very often 

lowered the character and quality of legislation? I do not think there is an hon. member in this 

chamber who has bad experience of it who will deny that such has been the case; and if it could be 

possible for us to devise a system which would give us legislation of a higher and better character, 

free from the blemishes and blotches which responsible government has forced upon the legislation of 

the colonies in the past, I think we all ought to rejoice to try such a system. Not that I am prepared to 

suggest any one, cut and dried, at the present moment; but when we hear the praises of a certain 

system sung in the way in which they have been sung in this Convention, I think it only right that 

those who hold a different opinion, and who have formed their opinion from personal experience, 

should speak out and express their convictions upon the matter. If I wished to quote authorities upon 

the disadvantages and defects of responsible government, I could go to very competent observers, and 

on the maxim that "Onlookers often see most of the game," I might think that it would be a trump card 

to quote the opinions of American and English authors who have watched the working of responsible 

government in these colonies; but I will refrain from doing so, and will only quote the opinion of a 

colonial statesman. The quotation which I am now about to inflict upon hon. members is the second 

and only other quotation which I shall make in the course of my remarks. The hon. member, [start 

page 245] Mr. Deakin, spoke very highly of Chief Justice Higinbotham, both as a statesman and as a 

lawyer, and I think that I yield nothing to the hon. member in my admiration for the character, ability, 

and patriotism of that gentleman. It was my extreme pleasure, some years ago, to hear him deliver a 

speech in the Legislative Assembly of Victoria, and that speech was so full of high thought and 

eloquence that it impressed itself permanently on my mind, and whenever this question of responsible 

government crops up I think immediately of a passage in it, with which I am so familiar that I can 

always go at once to Hansard and pick it out. It reads as follows:- 

 

I do not know whether hon. members have observed it; but it ought to be observed, that there are 

many persons now in this country who have even begun to question the foundations of our 

Constitution-to ask, "What is the use of responsible government; what good can possibly come out of 

this House?" These feelings of distrust and disapproval are, if I do not mistake, almost entirely 

occasioned and generated by the accursed system under which the party on this side of the House are 

always striving to murder the reputations of the party on the other side, in order to leap over the dead 

bodies of their reputations on to the seats in the Treasury bench. 



 

I think that that description is as applicable to every legislature in the Australian colonies now, as it 

appeared to Chief Justice Higinbotham to be applicable to the legislature of Victoria at the time at 

which he spoke. 

 

Mr. DEAKIN: What about the language of parties in America? 

 

Mr. CLARK: If the hon. gentleman wishes me to diverge at this moment, I will answer him, and 

say that party government is just as strong in America as it is in the Australian colonies, or in 

England. 

 

Mr. DEAKIN: Without responsible government! 

 

Mr. CLARK: But it cannot upset the ministry for the time-being simply for the purpose of 

upsetting them and getting their places, and for no other reason whatever. 

 

Mr. GILLIES: Perhaps they ought to be upset, but cannot be! 

 

Mr. CLARK: In connection with this question of responsible government, it appears to be the 

opinion of a number of the members of the Convention that some provision ought to be put in the 

constitution to the effect that the portfolios should be equally distributed among the different colonies. 

I know that the hon. member, Mr. Gillies, deprecates such a distribution; but other hon. members 

appear to think very strongly upon the point, and if their wishes should prevail, I can only say that the 

problem of working the system of responsible government under the federation would be made yet 

more conflicting and difficult than it would otherwise be. We must always remember that the system 

has undergone new developments in this country, differing from any which it has undergone in the 

mother country. The questions considered crucial, and on which ministries go out of office here are 

not the questions upon which they go out of office in England; and the questions on which ministries 

would go out of office in England are not considered of sufficient importance in these colonies to 

cause a change. But the question of responsible government in connection with our federal 

constitution only becomes of chief importance to us in connection with the question of the distribution 

of powers between the two branches of the legislature; and I shall now proceed to deal with the 

question of the relation of the two branches of the legislature in the proposed new constitution, more 

particularly with the question of what power or what rights and privileges shall be given to the second 

chamber, which has been spoken of sometimes as a senate and sometimes as a states house. I agree 

altogether with the hon. member, Sir Samuel Griffith, and a number of other speakers who have 

preceded me, that the [start page 246] senate or states house ought to have what the hon. member, Sir 

Samuel Griffith, has very properly and concisely styled the power of veto in detail with regard to 

money bills, but not the power of initiation. I think, perhaps, it would be a convenient course, at the 

very outset of my argument on this branch of the subject, to reply to the challenge thrown out by the 

hon. member, Mr. Gillies, when he asks, "Why not also claim for it the power of initiation?" Well, I 

would tell him why I think we may very well claim the power of veto in detail, and yet not claim the 

right of initiation. In the course of the debate it has been said that government is finance and finance is 

government. do not altogether agree with that maxim, but there is a large amount of truth in it, and I 

agree with it so far as to admit at once that deadlocks with regard to finance are more serious and 

more injurious than deadlocks with regard to any other subject. We can easily see that if both houses 

have the power of initiating money bills, we might have two adverse financial policies before the 

country at the same time, and each house would be prejudiced in favour of its own, and there would 

be a more serious kind of deadlock than any that has yet occurred with regard to money matters in any 

colony or any country with which I have any acquaintance, either personally or by reading. It is quite 

probable-in fact, I believe it has occurred in past times-that two different bills dealing with the same 

subject may be introduced in two different branches of the same legislature. But they have not 

produced the serious deadlocks and the injurious consequences which would be produced by the 

initiation of two adverse financial policies; and for that reason alone I think initiation ought to be 

confined to the one house, and I flatter myself that that is a very good and sufficient answer to the 



objection of the hon. member, Mr. Gillies. In dealing with finance we are dealing with what is 

admitted to be a very special, and what is commonly called a very peculiar question. Deadlocks or 

adverse policies with regard to finance would produce more embarrassing conditions than adverse 

policies with regard to any other subject. As a matter of fact, the House of Lords is not deprived by 

law of the right to initiate money bills; and, if I remember rightly, it did once attempt to initiate a tax 

in the shape of a paper duty. Of course, when the bill came to the House of Commons it became a 

dead thing; I believe it was laid beneath the table. Still, there was a positive assertion of a legal right 

to initiate a money bill, and it is only by custom that that power has fallen into disuse. But it is not so 

much that the House of Lords, out of any consideration to the smooth working of the government, or 

from motives of public policy, has resigned that right. It comes about in this manner: that we have 

responsible government and the unity of the cabinet in connection with the British Constitution, and 

no tax can be proposed except by message from the Crown. And the cabinet, being united and 

working together, of course it could only propose to tax in one house or the other. Therefore, even if 

the House of Lords did have the right of initiating taxation, it would not produce any ill consequences 

whilst you have responsible government, and the cabinet is working in unity, with the condition that 

no tax can be imposed except by message from the Crown. If every proposal to impose a tax must 

come from the cabinet, it becomes a mere matter of detail or of expediency whether it should be 

introduced into one house or the other. But when we come to America, where they have no 

responsible government, and the cabinet does not propose taxation, then it becomes necessary to 

confine the right of initiation in the constitution to one branch of the legislature; and we ought, on the 

[start page 247] same lines, to confine the right of initiation to one branch of the legislature, although 

we may commence with responsible government, because the time may come when we may change 

our system. I do not say that that time ever will come, but it may come, and if, in the future, we should 

cease to have responsible government, and to act on the rule of every tax being proposed by message 

from the Crown, it would be very awkward indeed for both branches of the legislature to have the 

right of initiation. Those who believe in giving to the senate or states house the right of vetoing money 

bills in detail, are also in favour of giving each state an equal representation in that branch of the 

legislature; and the strongest argument I have yet heard against the double proposal to give the 

colonies equal representation in that house, and to give it the power of veto in detail in regard to 

finance, has come from the hon. members, Mr. Munro and Mr. Wrixon, who both said that it would 

lead to the minority ruling the majority. Now, both these gentlemen seem to think that the British 

Constitution in particular, and representative government in general, is founded on the principle of an 

absolute rule of the majority. I take leave to flatly contradict that statement. Neither the representative 

government in general nor the British Constitution in particular is built on the system of the absolute 

rule of the majority. There are men, both political writers and statesmen, who have advocated that 

principle, and who have argued for equal and single electoral districts in support of that doctrine. But 

single and equal electoral districts have never yet been adopted in England, and have not been 

adopted, so far as I know, in any of the Australian colonies. The electoral districts remain at the 

present time, both in the Australian colonies and in England, very unequal in numbers, and as to the 

amount of representation assigned to them; and the consequence is that many important measures are 

decided in the House of Commons, and are decided in every colonial legislature, by a majority in that 

legislature who were returned by, and who represent, an absolute minority of electors. This may seem 

a very startling statement, but Mr. Fawcett, who has taken a great interest in this question, and who 

has very strenuously advocated the adoption of the system known as Hare's for the purpose of 

remedying it, has made some very instructive and curious analyses of important facts in reference to 

the matter. And he did not go back to the old days before the Reform Bill of 1832; but he took the 

House of Commons of 1868, after several reform bills had been passed greatly extending the 

franchise, and endeavouring to attain to approximate, equal representation as far as conditions would 

allow; and yet, after those wide-searching reforms he found that ten successful candidates at the 

general election-I think it was of 1868-only polled 1,873 votes, whilst ten unsuccessful candidates 

polled 83,217 votes. In two most important measures-one the Trades Unions Bill, and the other the 

Contagious Diseases Act-two important clauses were passed by a majority of members who 

represented only 287,000 electors, whilst the minority in that division represented 677,000. The 

absolute rule of the majority has never yet been accepted as the principle of the British Constitution, 

nor is it the principle of representative government. Representative government is not an expedient or 



a makeshift to obviate the necessity of having every man brought into one chamber to give his vote; 

but it is a substantial institution devised for the special purpose of endeavouring, so far as possible, to 

get the intelligence and the judgment of the community to decide what shall, and what shall not, be 

law, and not simply to count mere heads. Of course it is presumed, and very naturally, [start page 248] 

that there will be more intelligence and judgment in the majority than in the minority. But it is not 

always the case, and while we presume that the majority will have a preponderance of intelligence and 

judgment among them, we always have to remember that, for the time-being, with regard to any 

measure, they may not have the preponderance of judgment and intelligence, and we must always 

give the minority an opportunity to prove that it is right and to become the majority. In fact, we must 

always challenge the majority for the time-being to legitimatise itself, and prove that it has the 

preponderance of judgment and reason and intelligence on its side. That is the object of all 

representative institutions; and therefore it is no argument to say that the proposal to give equal 

representation and veto in detail to the senate must occasionally give the minority the power of 

preventing any measure from being passed. That happens every day, and will happen under all 

representative systems, if you have equal electoral districts. The Frenchmen are supposed to he more 

in love with theory and with political symmetry than Englishmen are, and in their endeavour to 

establish the absolute rule of the majority they have decided that if three or four candidates stand for 

an electoral district in France, and the one at the top of the poll does not get an absolute majority of all 

the electors polled, the two or three candidates who obtained the largest numbers of votes shall go to 

the poll again. I undertake to say that if you proposed to have such a provision in our constitution the 

very first men to denounce it as theoretical, visionary, and un-English, would be the members of this 

Convention who have denounced the proposal of equal representation in the senate. They are not 

prepared to go the whole length of the principle they advocate, and boldly to attempt to establish the 

absolute rule of the majority. Even in the election of the President of America the principle of the 

absolute rule of the majority is not exercised. Every man has not an equal right to vote for the 

President of the United States. The mass of the electors only elect a certain number of electors in 

every state, and those electors are selected on exactly the same principle as the congressional 

delegation; that is to say, each state elects as many electors as it has members of Congress, including 

both branches; and the consequence is that repeatedly the President of the United States has been 

elected by an absolute minority of the people of that country. The gentleman who at present holds the 

position was elected by an absolute minority. Mr. Cleveland received an absolute majority of primary 

votes. The Americans submit to that state of things, and never indulge in a revolution to upset it. With 

all their love of democracy and republicanism, they have never yet committed themselves to that wide 

and uncertain sea of the absolute rule of the majority, but they have adhered to the definite principle 

of representative government and constitutional system, and they abide by it even when the minority 

for the time carry the point at issue. But it has been said that the great objection to giving the senate 

the powers that some of us would claim for it, and giving equal representation, is that it would not so 

directly represent the people. The hon. member, Mr. Deakin, seemed to me to be prepared to give it 

the power which we claim for it if, in his own language, it could be said to represent the reason and 

manhood of the respective colonies." I am quite prepared to accept any suggestion for the election of 

the senate which will produce that result. That is all that any of us want, and if the hon. member, Mr. 

Deakin, or any other hon. member, can show us that by direct election by the people the senators 

would more directly represent the manhood and judgment of the state, I, for [start page 249] one, 

should be very pleased indeed to give my adherence to a proposal of that kind. Now, it is said that if 

the senate or states house has coordinate power given to it with the other branch of the legislature, or, 

to be more particular, if it really has the power of veto in detail given to it in regard to finance, it will 

soon become the more powerful house of the two, and the other house will deteriorate; and the 

example of the House of Representatives in America has been quoted in support of that statement. I 

quite admit that the Senate of the United States has always commanded the attention of the world 

more than has the House of Representatives, and that the majority of the great intellects who have 

appeared in the political arena of America have during the greater part of their careers exerted their 

influence and performed their work in that particular branch of the legislature. But it is too sweeping 

an assertion to say that on account of the power which that Senate possesses the other house has 

deteriorated. If it has deteriorated at all, it has done so for a variety of reasons. Amongst the reasons 

which have been given for it, is the shortness of its term compared with the length of the term of the 



Senate, and that, I believe, has been a very powerful factor in making able and prominent men desire 

to have a seat in the Senate rather than in the House of Representatives. But I take up the challenge 

boldly, that that house is the inferior chamber that some writers and some speakers have described it 

to be. We know that the Speaker of that house is possibly the most powerful personage in Congress, 

and that he has rapidly been acquiring powers and a position more like those of the Premier of 

England than any other man in the American Government. The chairmen of the various committees in 

in that branch of the legislature are also very powerful personages, and I believe exercise as much, if 

not more, influence in the legislature of the country than does any private member of the Senate. And 

there is this very important fact, which we cannot overlook, namely, that the majority of the great men 

of America who are now known to the world in connection with American history, and who helped to 

make America what it is to-day, have been members of that branch of the legislature at one time or 

other of their career. The names of the matchless Chief Justice Marshall, and Clay, Calhoun, Webster, 

Garfield, and Lincoln all occur to me as those of men who commenced their career in that branch of 

the legislature and who adorned it while they were in it, and some of them never left it, except, as in 

the case of Garfield, when he left it to be President of the United States. And we have the brilliant 

instance of John Quincy Adams, who, after serving his country as its ambassador at various courts, in 

Europe, and as senator and as president of the republic, surpassed all his former career, and gave 

himself an immortal name by seventeen years' service in the House of Representatives, towards the 

close of his career. A house that could attract John Quincy Adams at that time of his life, and also the 

other men I have mentioned, is not the inferior and deteriorated house that some hon. members 

imagine, and which some writers have declared it to be. Some hon. members seem to think that fiscal 

or financial questions are the only ones which could occasion a deadlock, or the only ones with regard 

to which the public mind may become very much agitated if there should be a difference of opinion 

between the two branches of the legislature. I admit that in the past taxation has been the subject on 

which the public mind has been most agitated with regard to differences of opinion between the two 

houses, and it has been the question which has most affected the rights and privileges of individual 

citizens. But I believe the world has passed through that stage when [start page 250] taxation will be 

the most important subject to be discussed. It will certainly always be a very important one. But we 

know that new political problems will arise in the evolution of society, and I believe the time is fast 

approaching when what are known as social questions will create more difference of opinion and 

more agitation in the public mind than taxation has ever done in the past. We know that next to the 

right of an Englishman to be taxed only with his own consent, and by the vote of his own 

representatives, he has always valued the right of freedom of contract. But we know that the great 

principle of freedom of contract is now being challenged, and probably we shall see legislation in the 

future which will very much interfere with it, and, when that time comes, in all probability we shall 

see as much agitation in the public mind, as much excitement, as much division of opinion between 

various classes of society on that fundamental principle, as we ever saw on the question of taxation. 

Yet all the second chambers in the colonies at the present time, and the House of Lords, have power to 

veto in detail or in globo bills dealing with that important principle, and with other questions which 

will probably have to be dealt with in the future. It is no use raising ghosts of the past to frighten us in 

regard to the future. I think questions of taxation will never be questions of agitation, or cause the 

same revolutions in the future as they have in the past. I believe we have outgrown that stage of 

political development. The American Constitution has been pointed to as having worked for 100 years 

very satisfactorily with this power of vetoing in detail all financial questions vested in the Senate. 

Some hon. members have said, "Oh, they have had friction and disagreements there; they have had 

secessions"; but curiously enough, broadly speaking, the disagreements have not been on financial 

questions. A book was written some years ago by a gentleman who visited these colonies, and whom 

several hon. members, no doubt, have had the pleasure of meeting-I allude to Mr. Moncure Conway-

upon the working of the American Constitution. He called the book "Republican Superstitions." He 

was a great advocate of government by one chamber, and I may say he ransacked American history to 

see where the constitution of two chambers had worked badly; but in all his indictments against the 

American Senate, and in all the instances where be referred to deadlocks, he does not produce one 

financial question; they are all questions of slavery, of organisation of territories, and such-like. 

Undoubtedly that constitution has received magnificent eulogies at various times from writers and 

public men in England and in these colonies. We know the eulogy passed upon it by Mr. Gladstone, 



and we know that the hon. member, Mr. Deakin, the other day spoke of it as "that superb 

constitution." But it has had one tribute paid to its excellence, one eulogy passed upon it beyond 

anything that the tongue of man can ever give to it, and possibly beyond anything which any other 

constitution ever had or ever will have given to it. The eleven states who, in 1861, seceded from the 

Union because they could not get what they regarded as their rights under it, because they said it had 

become tyrannical and oppressive, and had been swerved from its original intention, re-enacted it 

almost word for word for themselves to live under, including this power of veto in detail in financial 

matters. Where do you find such a tribute paid to any other constitution in the world as that the men 

who seceded from it, after asking to be delivered from its shadow, re-enacted it verbatim et literatim 

to live under? I now proceed to deal with the question of state interests. I prefer that phrase which the 

hon. member, Mr. Barton, suggested to us in preference to the phrase state rights; because I think the 

phrase [start page 251] "state rights" has occasioned a good deal of misapprehension in the minds of 

some persons, particularly in the mind of my hon. friend, Mr. Gillies, who seemed to think that the 

danger, which seemed to us so great on this question, amounted to a threat of what he called 

"plunder." I never had any dread of anything which we could call the plunder by one state of another. 

But I can very clearly see that state interests may be endangered; that certain states may unjustly 

suffer by the legislation of the federal government, if they are not equally represented in the senate, 

and if each state has not co-ordinate power with the others to veto any measure which may injuriously 

affect it. The hon. member, Mr. Deakin, asked, as if he challenged an answer, with full confidence 

that one could not be given, what powers given to the federal government, either in the American 

Constitution or in the Canadian Constitution, could possibly create any danger to state interests? I 

accept the challenge, and will tell him at once that there is one very important power given to the 

central government in both those constitutions, which may at any time endanger state interests; and 

that is, the power to regulate commerce. It has frequently in America caused legislation which, in the 

judgment of many of the states, has injured their interests. New Jersey in particular has been in the 

supreme court twice on the matter; but she has been defeated there. That is the answer to the statement 

of the hon. member, Mr. Deakin, that we should put our state interests under the protection of the 

federal constitution and the federal courts. There are some injuries for which there is no judicial 

remedy; the remedy is only political, and that has been recognised by all the writers on the American 

Constitution. Mr. Justice Story, whose commentaries were quoted here a few days ago by the hon. 

member, Mr. Barton, and who was reckoned one of the greatest writers on American law, has left on 

record his deliberate opinion, and as a matter of legal argument has placed it beyond all doubt, that the 

whole protective system of America is unconstitutional and is an injury to several of the states; but he 

admits that there is no judicial remedy for the injury, that the remedy is only political, and can only be 

had at the polls, and that if the electors do not choose to remedy the injury, it must be submitted to as 

the inevitable. We know that South Carolina attempted to secede from the Union thirty years before 

the civil war on that very ground. She said that the protective tariff was aimed at her products and her 

industries, and would be especially injurious to her; and since the civil war legislation under the right 

to regulate commerce has injuriously affected several states, which have gone to the supreme court 

and found that there is no judicial remedy, notwithstanding the presence in the Constitution of a direct 

provision apparently inserted for their special protection. There is a clause in the American 

Constitution which positively prohibits any tax or impost on exports. Now, there are several states that 

raise principally tobacco, and they cannot find a market for all they raise within the states themselves: 

they must export. It would be in direct violation of the Constitution to impose an excise duty on 

tobacco. We can easily see, that if that were allowed these states would suffer a special wrong. Yet it 

has been done by indirect means. They have actually imposed a stamp duty on bales of tobacco, and 

they will not allow a bale of tobacco to leave the factories until the stamp duty has been affixed. Two 

cases have been before the supreme court for the purpose of testing the validity of the tax under the 

fundamental provision of the Constitution, that there shall be no duty on exports; but the act has been 

so framed, so cunningly [start page 252] devised, that the courts have decided that it does not come 

within that prohibition, and the tax remains. The states which raise tobacco feel the injury; yet there is 

under the Constitution no judicial, but only a political, remedy for it. The island of Mauritius obtains 

most of its revenue from an export duty upon sugar. I do not know whether it is intended to insert in 

our federal constitution a provision similar to that in the American Constitution, and to prohibit the 

federal government from taxing exports; but if we do not do so, might not the imposition of an export 



duty upon sugar seriously affect Queensland and yet leave her without any judicial remedy? But let us 

not trust to judicial remedies. Let us embody distinct remedies for injured state interests in our 

constitution; let us give to every state the power to protect itself. Self-protection is better than 

protection by another. 

 

Mr. PLAYFORD: They do not do so in America! 

 

Mr. CLARK: You cannot obtain perfection in everything, and there are some things for which the 

only remedy is a political remedy-a remedy at the polls, as Mr. Justice Story says. You must go there 

and fight it out. With regard to the Canadian Constitution, there is another section under which federal 

legislation might seriously affect the different colonies-I refer to the right of the federal government to 

deal with the fisheries; and it is quite conceivable that if the federal government here, as in Canada, 

had power to deal with the fisheries, it might take steps which would very seriously affect the various 

Australian colonies. My friend, Mr. Wrixon, said something about the desirableness of a uniform 

criminal law, and while he was speaking I expressed the opinion that we should not have a uniform 

criminal law. The hon. member invited me, I understood, to give some reasons why we should not 

have it. I have placed my note upon criminal law under the head of state interests, because I believe it 

comes under that head. It might be desirable in some colonies or in some states, to make certain things 

crimes which it would not be desirable to make crimes in other states. We know that in the American 

union the eastern states are highly civilised, refined communities, advanced in physical, intellectual, 

and artistic culture; while, on the other hand, the western states, or the backwoods, as they are called, 

are in a very different position, politically, socially, and intellectually. It might be necessary in some 

of the states to pass stringent laws making certain things crimes which would not be so dealt with in 

other states. Besides, we know that the law is often used as a means of effecting indirectly some 

ulterior purpose, also for the purposes of class or special interests. The game laws of England 

occupied in former years, and occupy now to a certain extent, a foremost place in the provisions of 

British criminal legislation. We know what detestable and abominable laws they were, and we know 

that they were introduced not for the protection of life and property and individual liberty in the 

ordinary sense-not for the same purpose as that for which you make murder or forgery a crime-but for 

the conservation of certain class interests and class privileges. In America, in the days of slavery, it 

was made a capital felony in some states to teach a negro to read or write; and even at the present day, 

when slavery has been long abolished, the marriage of black people with white people in some states 

is made criminal. Men who have chosen to marry a mulatto or a quadroon have stood in the criminal's 

box and have been sentenced as common criminals. Now, there was a time when the slave power was 

so strong in America that it appeared to be about to transform the whole union into its own hideous 

form and likeness, and, if the attempt had succeeded, it would have been [start page 253] a most 

lamentable state of things to have the laws which would have been then enacted in force throughout 

the whole of the Union-in Massachusetts, in the home of the pilgrims, as well as in Louisiana. We do 

not want to run that risk. Do not let us, therefore, have a uniform criminal law, but let each state have 

its own law. I will proceed now to the question of the judiciary. The resolution as it stands provides 

for only a court of appeal. I hope that when we get into Committee an amendment will be moved 

establishing a system of federal courts independently of, and in addition to, the state courts. I think we 

are irrevocably committed to that, if we are going to have a federation in the true sense of the word, 

and not unification-in other words, if we are about to adopt the principles of the American, and not 

those of the Canadian Constitution. In Canada they have only one system. Canada is what may 

practically be called a unified community; in fact, so unified is their judicial system, that the state 

governments cannot even appoint ordinary justices of the peace. Justices of the peace throughout the 

land have to be appointed by the central government. The county court, as well as the superior judges, 

are also appointed from that source, and hon. members can imagine what an immense amount of 

patronage that must give to the central government. Mr. Gillies referred this morning to the long 

period of office which had been enjoyed by Sir John Macdonald, and the hon. member seemed to 

think that it was due to that gentleman's tact and to the statesmanship he evinced in the distribution of 

ministerial portfolios. When we know that he has the power of nominating every member of the 

senate, and every lieutenant-governor, and of appointing superior and inferior judges and justices of 

the peace, as well as the power of vetoing all local legislation, his long term of office is easily 



accounted for. With such reins in his hands he might be expected to remain in the saddle an indefinite 

time. We do not want to place it in the power of the prime minister of our dominion to exercise 

patronage to that extent. What we want is a separate federal judiciary, allowing the state judiciaries to 

remain under their own governments. If you have your various governments moving in their 

respective orbits, each must be complete, each must have its independence. You must have an 

independent legislature, an independent executive, and an independent judiciary, and you can have 

only a mutilated government if you deprive it of any one of these branches. I therefore hope to see a 

complete system of federal courts, distinct from the provincial courts. I will not enter fully into the 

question now. I could give many other reasons why we should have a double system, and could 

mention many benefits which would flow from it. I content myself now by saying that I hope that in 

addition to a separate federal system of courts we shall have a court of appeal, as the resolution 

contemplates. That will be an innovation, and a wholesome innovation, upon the American system. 

The American Supreme Court cannot hear appeals from the supreme courts of the various states 

except in matters of federal law. I hope our Supreme Court will take the place of the Privy Council, 

and hear appeals upon all questions of law. I now come to the question as to whether the decision of 

that court of appeal ought to be final or not. I unhesitatingly say that, so far as the cases which come 

before that court are purely Australian, the judgment ought to be final; but if a case comes before it 

affecting imperial interests, or depending upon the interpretation of an imperial statute in force 

throughout the whole empire, it would be absurd to talk about taking away the right of appeal to the 

Privy Council. If the British [start page 254] legislature does what it has the power to do, and what it 

has done-that is, if it passes a law for the whole empire, such as the British Merchant Shipping Act or 

the Plimsoll Act-it would never listen to a proposal to take away from its own court the right of 

interpreting its own acts. That, I think, is perfectly clear. This reminds me that when hon. members 

talk of breaking our connection with the mother country, or of cutting the first strand of the painter in 

a proposal to erect a federal Judiciary, they have, it seems to me, a very hazy and imperfect notion as 

to what our relations to the mother country really are. Our real relation to her as dependencies does 

not depend upon our recognition of the Crown, or upon our appealing to the Privy Council. The great 

and mighty fact with regard to our position in relation to the mother country is that our legislative 

bodies are subordinate to the British Parliament, with their laws liable to be overruled by that 

Parliament. That is the position in which we shall remain while we are only a subordinate legislature-

almost as subordinate to the British Government as municipalities are subordinate to the legislature 

which creates them. It is that which makes us practically a dependency, whether or not there is an 

appeal to the Privy Council, and whether or not the name of the Queen is used in our acts of 

Parliament. That is really the essence of the position which we hold as part of the British empire. It 

has been said that in addition to the cases which involve imperial interests, and the interpretation of 

imperial statutes, it may be desirable to have cases sent to the British Privy Council which embody 

fundamental principles of the common law. When I heard that statement I was reminded of an article 

in the December number of the Contemporary Review, by one of the most learned and scientific 

lawyers and legal writers of the present day-Sir Frederick Pollock. He is so dissatisfied with the 

system of teaching law in England, that he says if it is not very soon altered, the centre of the legal 

system of the Anglo-Saxon race will drift from the eastern to the western shore of the Atlantic, and 

that the colonies will look to the decisions of the Supreme Court of the United States for decisions on 

fundamental principles of the common law. The American courts administer the same principles of 

common law that the English courts do, and so far from its being a disadvantage to have two 

independent centres of interpreters, it has been a benefit, and the common law of England has thus 

been enriched. The Privy Council and House of Lords have frequently quoted with respect, and have 

acknowledged the benefit of, the decisions of the august tribunal on the other side of the Atlantic. 

There is no reason why our supreme court of appeal may not produce the same beneficent results, and 

enrich the stock of common law of the empire by being an independent centre of interpretation. The 

hon. member, Mr. Wrixon, seemed to think there might be an objection to making it a final court of 

appeal, because, he said, in Victoria they have six judges who are amongst the ablest lawyers at the 

bar, and that it might be difficult to get a tribunal which would command more respect for its 

judgments than was felt for the decisions of the Supreme Court in that colony. I do not pretend to 

speak for the colony of Victoria, or any other colony, particularly; I speak generally; but I think the 

hon. member, Mr. Wrixon, will admit that we do not always get the six, or even the three, ablest 



lawyers in the community upon the bench of a colony. You get poor judges, just as you get poor 

politicians. 

 

Colonel SMITH: That is not the case now! 

 

Mr. CLARK: It has been the case in times past, and it has been the case in other colonies. We 

must speak the whole truth and our whole conviction. I do not [start page 255] know whether those 

six able judges always sit together, or whether important questions are not often decided by three or 

four of the judges. Therefore, the argument as to six of the ablest lawyers coinciding in a case would 

have a very infrequent application. But what is the tribunal to which we appeal now, and which the 

hon. member, Mr. Wrixon, would retain? The Privy Council is a tribunal supposed to consist of 

fifteen judges, three forming a quorum. In one most important case that went from Queensland only 

three judges constituted the court; and without any disrespect to them, but simply in the interests of 

truth, I say that probably those three judges were the weakest men of the whole fifteen. Two of them 

are now dead, and I may give their names without offence. The court consisted of Sir Barnes Peacock, 

Sir Montagu Smith, and Sir Robert Collier, when the important case of Davenport versus the Queen 

was decided by the Privy Council. If the hon. member, Sir Samuel Griffith, were here, he could tell us 

more about the case. He argued the case in his own colony, and carried the court there with him. That 

judgment of the court was reversed by the Privy Council, and I know that up to the present time Sir 

Samuel Griffith, and all the lawyers of Queensland, believe that their own court was right, and the 

Privy Council wrong; and the hon. member, Sir Samuel Griffith, believes that if he had had an 

opportunity of going home to the Privy Council, he would have induced the judges to look at the case 

in another light. That is the disadvantage of having a distant court of appeal. It is always inconvenient 

to send counsel so great a distance. My hon. friend, Mr. Wrixon, will not dispute the wisdom of 

sending counsel home from the colonies to place our cases fully before the Privy Council, because last 

year he saw that it was absolutely necessary to do so in the interests of his own colony, as our 

government also did in a case in which they were concerned. I know that Sir Samuel Griffith holds the 

same opinion, and that he regards the decision in the case I have quoted as a proof of the desirability 

of colonial cases being argued before the Privy Council by colonial lawyers. 

 

Mr. DIBBS: Yet the three judges to whom the hon. member has referred have given very good 

decisions on colonial questions! 

 

Mr. CLARK: That may be; but we are here to speak the whole truth; and I maintain that those 

three judges were the weakest of the team. The hon. member Mr. Wrixon, seemed to think that in the 

Privy Council we had a court for the whole empire which gave uniformity of decisions. There, again, 

he was a little forgetful. The Privy Council is not the court of appeal for the whole empire. The House 

of Lords is the court of appeal for a large portion of the empire; so that there are two separate, co-

equal, and independent courts which are not bound by each other's decisions. The House of Lords 

subsequently refused to follow the judgment of the Privy Council in the case of Davenport versus the 

Queen. Therefore, at the present time, we have conflicting decisions by two independent and co-equal 

courts in England. If we have under our federal government a court of appeal whose decisions shall be 

final with regard to Australian matters, we shall not be troubled by having conflicting decisions; we 

shall not have one lawyer quoting a decision by the House of Lords to a colonial court as one it ought 

to follow, and a lawyer on the other side quoting a different decision by the Privy Council is one 

which ought to be accepted. I think that I have dealt with every subject that I intended to speak upon 

except the one question of the power of the Queen to disallow federal legislation, which was referred 

to by the hon. member, Mr. Playford. I have almost anticipated my [start page 256] remarks on that 

head by pointing out that we shall be a subordinate legislature, and that the subordinate position which 

we hold is really the thing that decides our place in the empire. If the power of disallowance be taken 

away, the link between us and the Crown formed by the governor-general will certainly be a cobweb. 

We shall be, to all intents and purposes, an independent nation. I may sympathise with the hon. 

member, Mr. Dibbs, in looking forward to that as the ultimate goal for these colonies; but we have not 

met here to carry out that object, and I do not think it would be wise for any of us to attempt to hurry 

it. If it is for the benefit of these colonies it will come in good time. 



 

Mr. DIBBS: May we not indulge in a poet's dream? 

 

Mr. CLARK: We may; but as one not at all hurt by the sentiments uttered by the hon. member, 

Mr. Dibbs, I would at present deprecate the taking away of the power of disallowance, because that 

would really be severing our connection with the empire, for which I do not think we are prepared. I 

thank the members of the Convention for the patience with which they have listened to me. I am 

afraid I have been rather rambling; but I was anxious to touch upon various points. I hope that I have 

made my own position clear, so that as I said in my opening remarks the directions in which mutual 

approach is required, and the distance that hon. members stand from each other may be pretty well 

ascertained, and I shall be as prepared as any man to go half-way to meet the Convention on any one 

of these subjects. 

 

Sir JOHN BRAY: I join with hon. members who have preceded me in thanking you, sir, for 

having put before us these resolutions in such a shape that, while we can freely and fully discuss the 

whole question of federation, we do not in any way feel ourselves pledged to the exact words you 

have placed before us. I suppose we will all admit that, on meeting here at first, there was on the part 

of every one of us a little doubt and difficulty as to how the question we had to discuss was to be first 

approached, and we naturally relied upon you, sir, to put us in a position to have a full discussion of 

the whole subject. I think you have answered all our expectations in the way you have brought the 

matter before us, and although, for one, I would have preferred that, in some respects, the resolutions 

had been differently worded, still I feel satisfied that they will answer the purpose for which you 

moved them. I think the discussion has proved pretty clearly that it would have been easier for most of 

us if we had set to work in the first place to determine what sort of government would be satisfactory 

to the people of Australia, and the people of the different colonies, before we attempted to determine 

the powers to be intrusted to the new parliament, because, assuredly, we shall find in the long run that 

on the constitution of the federal parliament and the federal executive will depend the powers that the 

people of the different colonies are prepared to intrust to them. I feel from the discussions that have 

taken place, and, perhaps, from the feelings of the people generally throughout Australia, that of 

whatever the senate and the house of representatives may consist, we must be prepared to be governed 

by what is known as responsible government. Before we finally determine that, however, I think we 

ought to consider whether or not, for the purposes for which this government is to be formed, it would 

not be possible to constitute a government on somewhat different lines that would answer better for 

the purposes we intend to carry out. I take it for granted, sir, as has been pointed out by you, and 

assented to by everybody, that in one of the two branches of the legislature, which for convenience 

you have called the senate, all the colonies should have an equal number [start page 257]  of 

representatives; and if this were an ordinary form of government for the whole of the people of 

Australia without regard to the different colonies of which Australia is constituted, I should 

unhesitatingly say that this suggestion on your part, and the acquiescence in it on the part of those 

representing other great colonies would be a very generous concession to the smaller colonies. But I 

take it after all that we are not here simply to frame-and I think my hon. friends, Mr. Gillies and Mr. 

Deakin, fell into an error in this respect-we are not here simply to frame a constitution for the 

government of the people of Australia. We have also to proceed on principles just to the several 

colonies. We are not to recognise simply the fact that the majority of the people of Australia must in 

the end prevail. I believe they must myself. I do not think there is any question about it. But still we 

are here intrusted with the task of proposing a form of government that shall afford to the people of 

Australia an opportunity to govern themselves. We must, however, at the same time recognise the 

rights of all the different colonies. Now what are those rights? was asked by the hon. member, Mr. 

Deakin. I will tell him one of them. In determining that we have to recognise the different colonies. 

We say this, that we must recognise them. That is a point that has not been put as clearly as it might 

have been. Why must we recognise the rights of the different colonies? Because the different colonies 

under the constitution intrusted to them have undertaken certain duties and carried out certain public 

works. They have undertaken certain responsibilities in connection with the payment for those works, 

of which the new federal parliament does not propose to relieve them. They have still to bear the 

burden of these duties and responsibilities, and we must do nothing whatever to prevent them from 



seeing that proper provision is made in their own colonies in order that they may carry out the duties 

and responsibilities they have undertaken. If the government we are now proposing to create for the 

whole of the people of Australia were to say to all these different colonies, and if these different 

colonies were willing to acquiesce in the proposal, "We will take over the whole government of 

Australia; we will perform all duties; we will undertake to carry through the obligations the different 

colonies have entered into," then we might fairly say to the people of Victoria and New South Wales, 

the two great colonies-colonies that at the present time contain two-thirds of the whole population of 

Australia-we might fairly say to them, "Since you have generously undertaken to carry out all our 

responsibilities and all our duties, we recognise the fact that the majority must prevail." But, so long 

as we say that each of the colonies must separately undertake to perform these duties itself, so long 

must we say, in any system of federal government that is established, "The colonies, as colonies apart 

from the colonies as people, shall have an adequate voice in the representation of the people and in the 

discharge of parliamentary duties." I am pleased that not a single member of the Convention has 

suggested that there should be anything less than an equal representation of all the colonies in the 

senate. It is true that in the act we shall have ultimately to pass we shall have to make provision for 

the subdivision of some of the colonies, and of course it would be unreasonable to suppose that such 

subdivision should take place without the federal parliament being consulted and acquiescing in 

subdivisions that would in any way affect the representation of the colonies in the senate. We are told 

that there is a possibility of Queensland being divided into three colonies. So [start page 258] far as 

South Australia is concerned I do not think there is any possibility for many years to come at any rate 

of any subdivision of that colony. But I think there is a misconception in the minds perhaps not of 

members of this Convention, but in the minds of many members of the public, who seem to assume 

that the Northern Territory is part of South Australia, that South Australia runs from Adelaide to Port 

Darwin, whereas, as a matter of fact, this is not the case. South Australia has no larger territory than 

that which was first granted to her. At the present time she has the Northern Territory placed under 

her control under letters patent from the Imperial Government, and it is quite possible for the Imperial 

Government at any time to deprive South Australia of the control of the Northern Territory. Some 

years ago, when I was in the government, and we thought that perhaps we should be able to deal more 

advantageously with the Northern Territory than we believe we are able to do at the present time, we 

suggested to the Imperial Government that, in order to avoid complications in the future, they should 

at once declare the Northern Territory to be part of the colony of South Australia. But the Imperial 

Government, while willing to assist us in any way with the government of that part of Australia, 

declined to accede to that proposal, and, therefore, the Northern Territory is no part of the colony of 

South Australia and will require to be considered, I think, by members of the Convention when we go 

into Committee; because, as I have said, there is a possibility of the mother country saying either that 

the Northern Territory shall be handed over to one of the other governments of Australia or to the 

federal government apart from South Australia, and probably in the end it might be found to be most 

advantageous if it were possible to accomplish the latter. Now, I say that the states must for the 

reasons I have indicated be adequately represented in any federal parliament and federal government, 

and I was very glad to hear the suggestion thrown out by the hon. member, Mr. Wrixon, who 

represents a large colony, that it might fairly be conceded that only a certain number of members of 

the executive should be chosen from any one colony. There is no doubt whatever that there is a great 

deal of reason and common-sense in the suggestion made by the hon. member, Mr. Gillies, that 

anybody who undertakes to form a government-you yourself, sir, for instance, and I know from your 

experience that you would do it-should look round carefully and not simply consider what is most 

likely to satisfy the representatives of New South Wales, and to carry out their wishes, but should 

consider the whole of the colonies, and form a government that would commend itself to the support 

of the representatives of the whole of Australia. The hon. member went on to say that there was a 

reasonable way of conducting things, and that he had no doubt whatever that men would be chosen in 

both branches of the legislature who would act so reasonably and harmoniously together that all these 

causes of friction which we anticipate would prove imaginary and would disappear altogether; and I 

felt then, as I feel now, that if we could select men who would sink all personal differences, all the 

motives which might appear to make them work harder for their own particular colony than for the 

rest of the country, we need have no written constitution at all. If the people of Australia could depend 

upon the men who were chosen to one house of the legislature not attempting to infringe upon the 



rights of the other house, but upon their doing their best to promote the interest of Australia without 

regard to the colonies from which they came, we should not need a written constitution. It seems to be 

taken for granted, too, that if we, [start page 259] are to have a system of responsible government, we 

must also have an opposition. Now, I would ask hon. gentlemen in determining this question to 

consider whether it is absolutely necessary or desirable in the conduct of the affairs of any colony, or, 

at any rate, of a federal government, to have a responsible ministry and an opposition. Is it necessary 

to have men on the one side proposing what they believe to be best for the state, and men on the other 

side who advocate an opposite course, and who can only carry out their views by removing those who 

compose the government? It does not appear to me to be absolutely necessary to have a responsible 

government and an opposition. I agree with the hon. member, Mr. Deakin, that we must not readily 

cut adrift from the old system under which we have worked, and worked well. I agree entirely with 

the hon. member that mistakes have been made under responsible government, perhaps in all the 

colonies. At any rate I admit that mistakes have been made in the colony which I represent, and 

perhaps I should not be thought presumptuous if I said that I think similar mistakes have also been 

made in the other colonies. But under no system of which I am aware is it possible to avoid mistakes; 

though it appears to me an extraordinary thing that the management of public affairs should be so 

different from what takes place in the management of our private affairs, either as individuals or as 

companies having control of a large amount of money-that we should have on the one side men 

composing a responsible government, whose proposals, when they are brought forward, are torn to 

pieces by the men on the other side. We have been told by the hon. member, Mr. Gillies, with a 

confidence that inspired belief in all of us, that if an archangel came down and attempted to lead this 

parliament, or any other parliament, and introduced the most perfect measures, he would meet with 

opposition. 

 

Mr. FYSH: One cannot have perfection in mankind! 

 

Sir JOHN BRAY: I am sure that the people of Tasmania have the most perfect man at the head of 

their government; I will not say that each of us think the same with regard to our own colony, but at 

any rate a good many people do. Still, I am not going to elaborate this point now; but I ask hon. 

members to consider fully whether we are absolutely pledged to have a system of responsible 

government. I do not think we are, and I trust that when we get into Committee we shall not hastily 

dispose of this matter, but that we shall consider it carefully. I agree with those who say, like the hon. 

member, Mr. Deakin, and the hon. member, Mr. Gillies, that we must be absolutely satisfied that it is 

a better thing than we have got already. We must not drop what we have got for an experiment, and 

although we must not frame the constitution so rigidly as to prevent its being altered, yet at the same 

time we must have some basis which will give the colonies confidence that it will not be altered 

without the fullest and fairest consideration. I take it that we must provide some means of altering the 

constitution of the federal parliament and the federal executive. It should not be done without the 

consent of the other colonies probably; but still there must be some means of doing it, because I do 

not suppose that any of us, is so sanguine as to hope that in the course of the next few weeks we shall 

be able to frame a constitution that, without alteration, will give satisfaction to the people of Australia 

for any great length of time. With regard to the powers of the senate, which is to contain an equal 

number of representatives from each state, I am amongst those who say that we must give it very 

ample powers; though I am perfectly satisfied that if we do adhere to a form of responsible 

government the voice that represents the large and undoubted [start page 260] majority of the people 

of Australia, must in the end prevail. But we must not make it too easy for that voice to prevail; we 

must not make it too easy for the majority to say, "We represent the majority of the people of 

Australia, and although you represent the colonies of Australia, we must have our way." But, from my 

knowledge of them, I cannot believe that the people of Australia, will be satisfied with any form of 

government that does not give the will of the people, when it is ultimately ascertained, the fullest 

possible control over the parliament and the government under which they live. Now, with regard to 

money bills. It seems to be assumed, I do not know why, that the control of money is different from 

the control of everything else. I do not see why it should be so. If the senate has the fullest possible 

power to alter the laws that control the liberty and the lives of the people, are they not to be intrusted 

with anything more than a nominal voice in the expenditure of public money? I say that I think they 



ought to be. It ought to be possible for them to have a direct voice, not in every detail-I do not ask for 

that but in the expenditure of any large amount of money that involves any departure from the 

ordinary expenditure of the year. I think, however, that the ordinary appropriation bill ought not to be 

interfered with by the senate, providing that it contains only items necessary for the ordinary 

expenditure of the year. The hon. member, Mr. Gillies, acquiesced in that very clearly; but at the same 

time we must not have simply an understanding about this. We must have something definite 

respecting it in the constitution act which we have to prepare, and I suggest that we should have a 

provision, that no matter should be included in any money bill which the senate shall declare should, 

in the interests of any one of colonies, or of all of them, be dealt with in a separate measure. We ought 

to allow them, not to reject a money bill because they do not like it, but to say, "We have looked at 

this bill, and it contains provisions which ought to be contained in one or more measures." They ought 

to have the right to say, "We require you to send this subject up in a separate bill." We have in South 

Australia a system that on the whole has worked fairly well, but which really in effect amounts to 

giving the power to the Legislative Council to alter money bills. About thirty-five years ago there was 

a collision between the two houses of parliament with respect to money bills, and they met together 

and made what is known as a compact. It is not, of course, part of the constitution, but it has been 

acted upon from time to time since. By that the Legislative Council can suggest, for example, that a 

certain line should be left out of a loan bill. In South Australia a separate bill for the construction of a 

railway is carried through both houses of Parliament before the amount for carrying Out the work is 

included in the loan bill; but in respect of harbour works and other public works proposed to be 

carried out by loan, the Council has the right under this compact, not to amend the bill, but to suggest 

that a certain item should be omitted. If the Assembly do not omit the item, or the two houses do not 

come to an agreement upon the matter, it falls to the ground; but the houses have power to appoint 

committees to confer with each other, and to give the reasons why the suggestion should be either 

acted upon or dropped. The system is a rather complicated one, but, on the whole, it has worked with 

fair success in South Australia. With regard to taxation bills, I think the hon. member, Mr. Clark, fell 

into a little mistake in saying that a taxation bill required a message from the Crown before it could be 

considered. 

 

Mr. CLARK: It is so in our parliament! 

 

[start page 261] 

Sir JOHN BRAY: It may be the practice, but I do not think it is the law. I understand that the 

South Australian Constitution Act is much the same as that of Tasmania. The 33rd section of "An act 

to establish a parliament in Van Diemen's Land" provides: 

 

All bills for appropriating any part of the revenue, or for imposing any tax, rate, duty, or impost, 

shall originate in the said house of assembly, and it shall not be lawful for the said house of assembly 

to originate to pass any vote, resolution, or bill for the appropriation of any part of the revenue, or of 

any tax, rate, duty, or impost for any purpose which shall not have been first recommended by the 

governor. 

 

That is to say that the house can raise money, but cannot determine what is to be done with it, 

unless the governor by message makes a recommendation concerning it. Then, in May's 

"Parliamentary Practice" it is clearly laid down that no private member can, without the consent of the 

governor, bring in a bill for taxation purposes. 

 

Mr. CLARK: It must be a minister! 

 

Sir JOHN BRAY: A message from the Governor is not necessary, but the request must come 

from the Crown. It is stated on page 650 of May's ”Parliamentary Practice ":- 

 

The Crown, therefore, in the first instance, makes known to the Commons the pecuniary 

necessities of the government, and the Commons grant such aids or supplies as are required to satisfy 

these demands; and provide, by taxes and by the appropriation of other sources of the income, the 



ways and means to meet the supplies which are granted by them. Thus the Crown demands money, 

the Commons grant it, and the Lords assent to the grant; but the Commons do not vote money unless 

it be required by the Crown; nor impose or augment taxes, unless they be necessary for meeting the 

supplies which they have voted, or are about to vote, and for supplying general deficiencies in the 

revenue. The Crown has no concern in the nature or distribution of the taxes; but the foundation of all 

parliamentary taxation is its necessity for the public service, as declared by the Crown through its 

constitutional advisers. 

 

That is the point. It is for the Crown, through its ministers, to say what taxation is required; but an 

absolute, direct message from the Governor is only required when it is proposed to appropriate the 

moneys which have been raised by means of the ordinary revenue or in any other way. I quite agree 

with you, Mr. President, that if we are to have anything like a complete system of federation we must 

have trade and intercourse absolutely free between the colonies. I was a little astonished at the 

excessive precaution which appeared to be displayed by the hon. member, Mr. Deakin, on behalf of 

his people in Victoria with regard to this question. I think it is clearly understood by all of us, beyond 

question, that the federal parliament must impose a customs tariff before this free-trade and 

intercourse is accomplished, except, of course, by agreement between any one or more of the 

colonies. It may be desirable for us, in order to give more complete assurance, not simply to 

Victorians, but to colonists in all parts of the country, to fix some date before which the customs tariff 

of the federal parliament should not come into operation. Of course, in the ordinary course of events, 

it will be three years or longer before it can come into operation; but still it may be desirable to make 

some such provision. In clause 3 of the resolutions it is provided 

 

that the power and authority to impose customs duties shall be absolutely lodged in the federal 

government and parliament, subject to such disposal of the revenues thence derived as shall be agreed 

upon. 

 

I am almost sorry, Mr. President, that you did not indicate absolutely in some general way, how 

you propose to appropriate these revenues. After all, the only clear indication that we have on the face 

of the resolution is that the federal government is to raise the customs duties, and provide for a 

scheme of military and naval defence for Australia, and to dispose of the balance as shall be agreed 

upon. There is no doubt [start page 262] whatever, as was clearly pointed out by the hon. member, 

Mr. J. Forrest, that in order to carry out a scheme of federal government we must be prepared to go 

back to our respective colonies and point out the advantages which will accrue to them from going 

into a federal union. There is no doubt whatever that in a general way the parliaments of all the 

colonies have agreed that federation is desirable. They have asked us to determine, if we can, on a 

constitution which will carry out their wishes. But when we have done that, we shall have still some 

little labour before us. I hope, however, that we shall ultimately succeed in being able to persuade our 

respective colonies that it is to their advantage, and to the advantage of Australia generally, that some 

such scheme as we may agree upon shall be carried out. I am one of those who feel that if it were 

possible-I do not think it is possible at the present time-it would be desirable that the whole of the 

public debts of the colonies should be taken over by the federal government. I do not think that that 

could possibly be done for a time; but I do think that we could arrange for a considerable portion of 

the debts of each colony to be so taken over. No one would attempt to suggest, I suppose, that we 

should prevent each colony from raising money to carry out works which locally are considered to be 

absolutely necessary. At the same time, I do think we ought to hand over to the federal government a 

certain proportion of the debts of each colony. The colonies would then see the advantage of 

federation more rapidly than they would in any other way. I believe we should find that a federal loan 

could be placed on the market on better terms, and would be much more eagerly taken up by the 

British public than any loan of the separate colonies. At the same time I am not prepared, and I do not 

suppose any of us are prepared, to state that a federal parliament should absolutely take over the debts 

of the whole of the Australian colonies. I can see, however, that great advantage would result, if some 

scheme could be adopted which would enable a fair part of the debts of each colony to be undertaken 

by the federal government. I agree with the hon. member, Mr. Dibbs-and no one, hitherto, has been 

bold enough to say that he agrees with anything that hon. I member has said-that it is not desired to 



raise up a great standing army for our defence from imaginary enemies. We feel that it is necessary 

for each colony to do something to provide for defence from common foes; and I think we may rely 

that a federal parliament will do the same, and no more. They will have no ambition to act contrary to 

the wishes of the Australian people, and, as far as I know those wishes, they are not that we should 

rear up anything like a large standing army. They are anxious that we should have amongst us some 

force which could be relied upon in time of danger; they are willing to give their own services to 

augment that force when the necessity arises. I hope, however, that no federal government or 

parliament will ever raise any unnecessary military or naval forces in the colonies, because they know 

the people are not prepared to support such a scheme. I shall now say a few words with regard to the 

house of representatives, or, as it has been styled by the hon. member, Mr. Kingston, the national 

assembly. I should be sorry-and I think we should all be sorry-to feel that we must be bound to limit 

the representation in the house of representatives to fixed numbers. I agree with those who say that the 

colonies which are more populous than others should have more members; but I think the indication 

thrown out by the hon. member, Sir James Lee-Steere, shows that it will be necessary to, make some 

concession to the smaller [start page 263] colonies in that respect-in other words, you will have to 

provide that each of the colonies, no matter what their population may be, shall have a certain 

minimum number of members. As the hon. member, Mr. Gillies, states, some such principle was 

indicated in the Federal Council Act. We must see at once that if the idea which was thrown out in the 

bill which has been so ably drafted, and which I have no doubt will give us great assistance, were 

adopted, and the Western Australian people were asked to elect simply two members to the house of 

representatives, they would have cause to say that they were not adequately represented. While we 

must admit-and no one admits it more fully than I do, as I said before that when once the absolute will 

of the majority of the people is ascertained, effect must be given to that will; still, at the same time I 

say that, in order to offer a fair inducement for all the colonies to attach themselves to the federal 

parliament, we must fix the minimum number of members that shall represent any particular colony. 

With regard to the suggestion thrown out by my hon. friend, Sir George Grey, of New Zealand, that 

the highest offices in the state should be open to all persons, I agree with him except in reference to 

the governor-general. I am quite prepared to go for that when I see any advantage to be gained from 

it; but at the present time I do not see that any possible advantage could be gained. We have come 

here with a desire to frame a constitution under the Crown, and whatever the possibilities may be in 

100 years, I quite agree with the hon. member, Mr. Gillies, that that is rather too remote a period on 

which to fix our attention at the present time. We can see a certain distance before us. We feel, I think, 

satisfied on the whole with the forms of government that have been intrusted to us, with the power to 

amend which we now have; but I agree with the hon. member, Mr. Gillies, in saying that in all other 

respects the ambition of Australians will not be satisfied unless the highest offices throughout the 

Australian colonies are thrown open to them, and, as far as I know there is no disposition on the part 

of those assembled in this Convention, or on the part of the parliaments of any of the colonies, to 

deprive them of those opportunities. I trust that the same kind and generous spirit that has been 

manifested by hon. members who have so far addressed themselves to this question will be continued 

throughout our meetings here; and I hope that each one of us will determine that we will not separate 

without agreeing on some scheme that shall provide in a fair and, I hope, generally satisfactory 

manner, for the federal parliament and federal government of Australia. 

 

Motion (by Mr. MCMILLAN) agreed to: 

 

That the debate be now adjourned until tomorrow. 

 

ADJOURNMENT. 

 

Motion (by Mr. MCMILLAN) proposed: 

 

That the Convention do now adjourn. 

 

Mr. MUNRO: I think that we ought to have some understanding that the debate shall be 

continued until a reasonable hour each day. If we devote only four and a half hours each day to the 



debate, it will be absolutely impossible for many of us to remain here a sufficiently long time to finish 

the business. Whilst at the commencement of our proceedings we were all rather chary about going 

into debate, I think that we should come to the understanding now that we will sit longer and devote 

more time to the business each day. We have to finish more than this debate. We have to go into 

Committee on the resolutions, and if we agree to certain resolutions in Committee we shall have to 

draft a constitution and go through that, and if it is understood that we are to devote only three or four 

hours each day to the [start page 264] business, it will be absolutely impossible for some of us to 

remain here-we must leave the business and not carry it on. 

 

Sir JOHN BRAY: Perhaps I may be permitted to say that it will be very convenient if it is 

understood that we are to finish this debate to-morrow. Hon. members who wish to speak can be 

present and do so. I admit that we ought to have the fullest discussion, and if it is understood that this 

debate shall be brought to a conclusion to-morrow, it being, if necessary, finished in the evening, 

every one who wishes to do so can speak. I think that, with the exception of the President, who may 

desire to speak at some length in reply, all hon. members who wish to speak should be prepared to do 

so to-morrow. 

 

Mr. J. FORREST: I think that there is no excuse for those hon. members who say that they are 

not prepared to speak at the present time. I have been here several days-some hon. members have 

been here longer than I have-and those who wish to speak should have been prepared to do so long 

ago, or at any rate now. We, who represent Western Australia, are here at very great inconvenience 

indeed, and it is impossible for us to stay longer than is absolutely necessary; therefore, I hope that 

those hon. members who intend to speak will do so as soon as possible. It is now very early in the 

day, and I think that we might fairly have continued the debate another hour. I am very sorry to see 

that towards the evening there is a desire on the part of hon. members to avoid speaking before the 

next day. I hope that it will not continue. 

 

Mr. MCMILLAN, in reply: I may say that as far as I am concerned I do not wish unnecessarily to 

stop the debate; but personally I have very many duties to perform, and, it is impossible for me to go 

on this evening. 

 

Question resolved in the affirmative. 

 

Convention adjourned at 3.57 p.m. 

 

 


