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FRIDAY, 18 MARCH, 1891. 

 

Chairman of Committees-Address-Federal Constitution (eighth day's debate). 

 

The VICE-PRESIDENT took the chair at 11 a.m. 

 

[start page 313] 

CHAIRMAN OF COMMITTEES. 

 

Mr. MUNRO: In order to facilitate business, I desire the consent of the Convention to move, 

without notice: 

 

That Joseph Palmer Abbott, Esquire, M.P., be appointed Chairman of Committees. 

 

Motion, with concurrence, put and agreed to. 

 

ADDRESS. 

 

The VICE-PRESIDENT: The President has received a telegram from the United Benefit Friendly 

Societies Council, Broken Hill, which the secretary will read. 

 

Telegram read by the secretary, as follows:- 

 

Broken Hill. 

 

To the President of the Federal Convention. 

 

Accept congratulations of United Benefit Friendly Societies Council on federation movement. 

 

JNO. PEDLER, President. 
 

FEDERAL CONSTITUTION. 
 

EIGHTH DAY'S DEBATE. 
 

Debate resumed on resolutions proposed by Sir Henry Parkes (vide page 23). 

 

Sir HENRY PARKES, in reply: In my first words, if I may venture without offending the sense of 

self-respect, I would offer my most unqualified congratulations to the distinguished men, some of 

whom have come from so great a distance to attend this Convention. I think I may fairly congratulate 

hon. gentlemen on the close adherence to purpose, the lucid statement, the absence of all collateral 

issues, and the sense of public duty which have characterised the speeches in this debate up to the 

present time. If there is any exception to that high rule of debate I know that what I have to say this 

morning will have nothing to do with it. I shall brush it away as I would a cobweb or any other 

offensive substance which obscured the light. We are not assembled here to bandy words about the 

site of the federal city; we are not here to prescribe a federal tariff; and we might just as well speak of 

determining the organisation of the federal army or of fixing its headquarters. We are here for one 

single object, which has been defined at every stage throughout our proceedings, and that object is to 



lend our assistance one to another, as best we may, to frame a scheme for the constitution of a federal 

government. I think that is the only object to which we can properly give our attention, and it gratifies 

me beyond measure that there has been such a consistent adherence to the consideration of it. I think 

the seven delegates from the youngest colony deserve our special attention. They have travelled a 

journey which would have deterred most persons from entering upon it even a score of years ago, and 

they came here at the earliest opportunity to assist us. I also think that the prime minister of that 

young colony, the Hon. John Forrest, deserves our special congratulations on the frank, manly speech 

be made to us, and the broad spirit of sympathy with our object which inspired that speech; and, I 

think, if I might go on without making some invidious distinction, that there are several other hon. 

gentlemen who specially have contributed valuable assistance to us in the debate which has taken 

place, a debate I venture to say which in its lofty character and its fruitful contribution to the end we 

have in view, must be gratifying as well as satisfying to every mind amongst us. Now, I am not going 

to travel far in a direction such as that I have ventured upon; but I will endeavour to deal with the 

object we have in view, in the light of the very instructive debate which we have so far had upon the 

subject. I was very sorry to hear one or two of the Western Australian delegates express a kind of 

reserved intention that their colony might not enter into this federation. I think something might be 

said for the sacrifices that must be made by the larger colonies as well as by the smaller; and I think it 

is right, [start page 314] after what has been advanced on the part of others, that I should endeavour, 

in the fewest possible words, to state my view of the position which the colony of New South Wales 

occupies in this Convention, and in the prospect of the work which we are anxious to join in 

consummating. If by any chance, and I do not disguise from myself that there is that chance, the 

disaster should fall upon us of coming to no agreement, I, for one, feel that New South Wales can 

afford to stand alone as well as any colony of the group. Our position is this: At the close of last year 

we had a population of 1,170,000 souls, and, what is of much more importance, the elements of that 

population were of that character that our progressive increasers assured against that of any of the 

other colonies. For example, the percentage of our increase during the last twenty years was 30.15, as 

against the next highest, that of Victoria, 22.61. We then have a population which has proved itself 

full of resource, and which has the element of increase in a higher degree than that of any population 

of any other colony of this group. Last year we had a revenue of £9,063,397. In point of private 

wealth, probably the most subtle and the most convincing test of all of a nation's happiness, we stood 

ahead of all the colonies, and ahead of the civilised world. What I mean, so that there shall be no 

mistake, is that if the private wealth, which is considerably over £400,000,000, were distributed over 

every unit of the population, it would give us, if every person, including the person who has not £5 or 

5s., had an equal distribution of this wealth, a higher degree of private wealth than that possessed by 

any other Australian colony, and a much higher degree of private wealth for the units of the 

population than that possessed by any nation in the wide world. Our private wealth would give to each 

inhabitant the sum of £366. Now, the next colony-that of Victoria-does not nearly approach that sum. 

If we go to the great nations of the world-and I will take three of them-the private wealth of the 

United Kingdom only gives £249 per inhabitant; the private wealth of France only gives £218 for 

every inhabitant; the private wealth of the United States only gives £240 for every inhabitant. Then 

we have still unalienated, and not even in the process of alienation, land amounting to 152,282,034 

acres, and with that boundless wealth, which I state is the result of our civilised society, we have our 

vast mineral wealth, combining illimitable coal-mines, and illimitable mines of iron, and we have our 

other great resources, which I have not time to dwell upon, and, to crown all, we have only the 

responsibility of 700 miles of coast out of 8,500 miles. So that, if we do not come to any agreement, 

and we have each to pursue the path of separate nationhood, we have no fear of holding our own. I 

think it is quite right that I should state this much as to the position of New South Wales, because 

circumstances may arise which will render it impossible for New South Wales to enter into this 

federation. I, for one, as I have testified, am full of zeal for this federation; but I must remember that 

there are sacrifices which, if they cannot be made by a small population, certainly cannot be made by 

a large population. We cannot consent to be tied or linked inseparably to any body of states which 

manifest a selfish desire not to deal in an equitable and just spirit with the whole federation. Having 

said this much, and said it, I hope, in no mincing terms, I trust I shall not be misunderstood as lacking 

in any degree in zeal to bring about this federation; but, for it to be entered upon-and it cannot be 

entered upon except with the free consent of the free people of these colonies-for it to be entered upon 



with any prospect of success, the people of [start page 315] the large colonies as well as the small 

must be secured in their inalienable rights. Now, I am tempted, at the risk of possibly being accused of 

performing an unnecessary task to ask what really is government? Government, I apprehend, on any 

just, honest, not to say any philosophical basis, is a contrivance which is found necessary in, a 

community of men to protect their rights, and property, and their liberty, to enforce their laws, and to 

repress crime; and whatever form this government assumes, the true principle is to call upon the 

people for whom this government is necessary, in the form of taxation, for just such sacrifices as may 

be necessary to support it. I am one of those who hold it to be a fundamental wrong to impose burdens 

upon a free people for any purpose whatever than the purpose of sustaining necessary institutions 

under a settled government; and in that case the taxes should be raised in the manner most consistent 

with liberty, the manner which will least interfere with the free actions of the citizens, and the manner 

which will be least oppressive as a pecuniary burden. Now, in these colonies we have, to all intents 

and purposes, the institutions of government as perfect as in any part of the world. I do not admit that 

the government of England is more perfect than ours, or that it works more to the advantage of the 

people. I certainly do not admit that the government of the American states is more perfect than ours, 

or that it works more to the advantage of the people of that great commonwealth; and, certainly, I 

cannot admit that the government of any European state is more perfect than ours. If, then, we wanted 

merely government, we have it in a form corresponding with that with which we have grown up from 

the cradle, which we have learnt to venerate, and which has worked efficiently and well for the good 

of every section of our population. Why, then, it may be asked by some, but not by many, I should 

think, do we seek to create another government? I shall endeavour in a few words to answer the 

question I put. We seek to create another government, because we have arrived at a time when we 

have found by many telling circumstances that these separate governments, however efficient and 

satisfactory they may be in working out the internal affairs of the respective colonies, are not adequate 

for the larger duties which now devolve upon us as an Australian people. I will endeavour to point out 

how it is that these governments cannot work out the destiny of Australia from the point at which she 

has arrived by her own enterprise, her own foresight, her own industry, and her own never-failing 

energies. There are a number of things which no one of the separate governments can by any 

possibility do, and those things are amongst the highest objects of government. The separate 

governments cannot by any possibility efficiently conduct the defence of these Australian colonies. It 

is no use for me to attempt to argue this subject, because I apprehend that gentlemen around me will 

readily admit it. The ground has been gone over frequently. It has been gone over by men possessing 

an intimate knowledge of the subject, and a very forcible and lucid power in explaining that 

knowledge; but I may be pardoned the assertion that it is simply impossible for the defence of these 

colonies to be conducted in the future on any other than a federal basis. This brings me to the question 

of whether forces for the military defence of this country are necessary. Those who have watched my 

course in public life must know, everybody must know, that I am one of those who think that no 

single unit of the human family should be employed as a soldier unless it is necessary so to employ 

him, especially in a new country, where nature has to be subjugated, where the path of industry lies 

open on every [start page 316] hand, inviting every able-bodied man; the worst use we can make of a 

man is to employ him as a soldier; and anybody who supposes that I have held any other doctrine at 

any period of my life must be woefully mistaken. At the time of the Crimean war I was amongst the 

very first men in all Australia who hailed the volunteer movement, I was amongst the very first who 

expressed accord with it. It is more than thirty years-I think fully thirty-four years since I carried in 

the legislature of this country a series of resolutions in favour of the country being defended by her 

own sons, and now I hold those views as I did in my youth. But I have learnt that it is a delusion and a 

dream to suppose that because this queen land of Australia lies surrounded by peaceful seas we are 

not likely to suffer aggression. I do not need history to teach me, a fair knowledge of human nature 

teaches me, that at a time of war there will be plenty of wolves to find out that some lamb or other has 

muddled the stream-plenty of persons to pick a quarrel with the most inoffensive of states. Beyond all 

that, I do not think that we are ever likely to suffer from any of the forms of warfare such as have been 

known to our forefathers. But I think it is more than likely, more than probable, that forms of 

aggression will appear in these seas which are entirely new to the world, and I have not forgotten that 

it was a saying of one of the profoundest thinkers on human affairs that probably ever lived the first 

Napoleon-that if the Chinese nation ever learnt European arts-the art of ship-building and the art of 



navigation-they would be strong enough to conquer the world. I am not one of those who are 

frightened or in any way induced to forsake the path to which my judgment directs me by being told 

that this is a visionary dream. I firmly believe that that marvellous nation is awakening to all the 

realities of modern civilisation. We have evidence abundant on all hands that the Chinese nation and 

other Asiatic nations-especially the Chinese-are awakening to all the powers which their immense 

population gives them in the art of war, in the art of acquisition, and all the other arts known to 

European civilisation, and it seems to me-and, non-professional man as I am, I venture to throw it out-

that if we suffer in this direction at any time, it will not be by the bombardment of one of our rich 

cities-it will not be by an attack upon our sea-borne commerce-it will not be by any attempt to lay us 

under a ransom to protect our property and our lives, but it will be by stealthily, so far as movements 

of this kind can be made stealthily, effecting a lodgment in some thinly-peopled portion of the 

country, where it would take immense loss of life and immense loss of wealth to dislodge the invader. 

I think that the new form of warfare from which we may suffer is almost certain to take that form, and 

I venture to say that the progress of events during the next few years will convince many that I am not 

suggesting this form without good reason for believing in its valid probability. I therefore think that in 

this question of defence alone it will be well for the smaller colonies to consider how much they have 

at stake. With our great wealth, with our great population, with more of the elements of a nation than 

any other colony, except our sister Victoria, we have only 700 miles of coast to defend; but that is not 

the case with the larger colonies; and that they are liable to have to secure their defence, I think, must 

be self-evident to any one who will calmly think on the subject. In connection with this question of 

defence I may as well hint at what most of the delegates must know, that amongst the powerful parties 

in the mother country and the feeling in this particular respect, is spreading from that party to others, 

there is a very strong conviction that the [start page 317] money of the heavily taxed citizens of the 

United Kingdom ought not to be expended in the defence of Australian citizens who are so much 

better able to defend themselves. That forms an article of the political faith of one section of the 

political life of England, that no portion of the revenue contributed by the poor struggling people of 

England should be expended in supporting the defence of these distant colonies. How far that feeling 

may come into play in future it is not for me, nor is it for any one else here, to foresee; but it is not 

likely to disappear from the region of English politics. It is not likely to grow weaker, but it is likely 

to grow more powerful. I asked and tried to answer the question just now, what really is the very 

nature of government, its essential conditions and its essential functions? It is an organism, as I have 

tried to explain, for protecting each individual citizen in the undisturbed possession of his property, in 

the undisturbed possession of his liberty, and from my point of view the expense of that government 

ought to be defrayed in the easiest manner and only to the extent which is necessary for that purpose, 

and that taxation is unjustifiable for any other purpose whatever. But we are met here to try to frame a 

government suitable for the altered conditions of all Australia-a federal government which should 

possess the confidence of all, would be likely to work for the benefit of all, and which would be 

powerful enough to efficiently do the work which lies to its hand. If I am asked what there is for a 

federal government to do, I will endeavour to answer the question. They have to undertake the 

defence of Australia, which I contend cannot be conducted by the separate states. They have to 

construct an Australian tariff which if we federate cannot be touched by the separate states. They have 

to conduct the intercommunication of the colonies. I do not mean by this that in every instance, or 

perhaps in any instance, they are to take over the railways; but they must regulate the railways, and 

probably construct one or more great arteries for the purpose of improving and establishing proper 

intercolonial intercourse. Beyond that they have to undertake on behalf of Australia the intercourse 

with other parts of the world. They would have a power, a widespread influence, which no one of the 

colonies could ever hope to have, or even to approach, and they would have to take in charge the 

privileges and the rights and the manifold interests of Australia in connection with the ocean that 

surrounds Australia, which, again, no one colony can do anything to promote. They would have to 

carry out all the efforts to effect all the higher ends of nationality, and if I may quote the expression, a 

very happy expression, used by the hon. member, Mr. Fitzgerald, the other afternoon, they would 

have to protect the colonies, one from another, which would be no light portion of the duties of a 

federal government. Now, this constitution which we are called upon to endeavour to frame, can 

never be framed unless its merits commend it to the acceptation of the free peoples of these colonies. 

It is of no use losing sight of that fact. One of the delegates from Western Australia said that they 



could never face the people of that country if they did not take special steps to safeguard the interests 

of that colony. How does he suppose we could face the 1,250,000 free men and women of New South 

Wales if we did not take the necessary steps to safeguard their interests and liberties? We ought never 

to lose sight of the fact that in every instance nothing can be done in the arduous work we are trying to 

do unless the merits of the work we perform are so self-evident that we can secure the support of the 

free people we represent. I, for one, am not prepared for any transcript of American institutions. I, for 

one, utterly disbelieve [start page 318] that we can do better than to adhere to the broad lines of the 

British Constitution. And when I have heard gentlemen arguing on some supposed likeness between 

the senate we seek to create and the Senate of the United States, I have been amazed. The two bodies-

the body that is in existence, I will say that august body, the Senate of the United States, and the body 

we are seeking to create-are essentially different bodies for different purposes. The Senate of the 

United States is really the great executive power of America, It is a body possessing such powers that 

I doubt, so far as I have listened to this debate, if they are fully known-certainly they are not fully 

known to me-to many of the gentlemen who have spoken on the subject. I am tempted, though 

somewhat reluctantly, to give my own experience of the Senate of the United States. In the year 1882, 

I went to America. I was at that time Prime Minister of New South Wales, and I held commissions 

from the Government of Victoria the Government of Queensland, and the Government of New 

Zealand to try to negotiate with the authorities at Washington, first for a reduction of the duties on 

imported wool, and secondly, for a subsidy towards the trans-Pacific mail service. I was at 

Washington several days, and I had intercourse with the Secretary of State, with that very able man 

the permanent Under-Secretary of State, Mr. Bancroft Davis, with the President, and with a large 

number of members of Congress. I make this intimation as a preface to what I once witnessed, in 

order to give you, as it were, a cameo of my personal knowledge of the working of the Senate of the 

United States. I was introduced to Mr. Senator Ferry, the Chairman of the Committee of the Senate on 

Post Offices. I believe hon. members know that the whole business of the United States Senate is 

conducted by committees. For instance, if a message arrives from the President, it in at once referred, 

without debate, to the committee sitting upon that subject, say, on finance, and it is not until that 

committee reports that the Senate takes into discussion even the President's message. Well, I was in 

one of the rather sumptuous ante-rooms of the Capital, in conversation with Mr. Senator Ferry. After I 

had left the gallery of the Senate, which was crowded with visitors, including a large number of 

ladies, and while I was in conversation with Mr. Ferry, a messenger came to him, a bell rang, he had 

to leave me, and at once go into the Senate Chamber, every man and woman were at once ejected 

from the galleries, the doors closed and locked, and the Senate sat in perfect secrecy. The most 

important business of the Senate of the United States is conducted in absolute secrecy, with the press 

excluded, visitors excluded, and the doors closed and locked. Under the circumstances I have 

explained, I witnessed this operation on one of these occasions. Now, we have a gentleman engaged 

in the parliamentary life of this colony who a few years ago asserted in his place in Parliament that if 

the free-traders attempted to hold a meeting with closed doors, his friends would smash the doors 

open, and about a week ago he stated, in an address to his constituents, that if this Convention had 

decided to sit with closed doors the people would have smashed the doors open. Well, this great body, 

this august body in the United States, transacts its material business, its most important business-the 

business which is so important that they will not allow the public to see how it is done-with closed 

doors, in absolute secrecy, and the citizens of the United States have never yet, as far as I know, 

attempted to smash the doors open. We do not want a body like that. I think this Convention is not 

disposed to create a body of that character, and [start page 319] with those powers, nor are we about 

to create a senate to perform executive duties. We seek under this name "senate," which however 

unsatisfactory it may be stands in the place of a better, and no better has been suggested-we seek to 

create as lofty, as dignified, an upper chamber as we can, and we seek to create it as nearly on the 

British model as we can. But we find that we cannot do that literally. Our house of peers, I need not 

say, has grown up through many epochs of revolution, of trial, of popular change, until it has assumed 

the present very influential form which it now occupies in the Constitution of England. We cannot 

create a body like that, and we must have resort to some device or other to supply those elements of 

moral and just conservatism, which I, for one, admit a senate ought to possess. Remember, the words 

I used are, "Those elements of moral and just conservatism." I mean those elements arising from 

experience, from matured judgment, from public probity, from steadfastness of purpose, and from the 



trust which is reposed in certain individuals by the growth of time, and I know of no other kind of 

conservatism in a community like ours. I am tempted to read, if hon. gentlemen will pardon me, a 

short passage from Mr. Gladstone on the English Constitution. Mr. Gladstone of late years has taken 

up a position which has called into existence very acute, and in some instances fierce, antagonisms to 

his course in public life. But I am not referring to Mr. Gladstone as a party leader. I am not seeking to 

use his authority as that of a party leader; but I use his authority as that of a man who has been close 

upon sixty years in the House of Commons for it is close upon sixty years now, if not quite sixty 

years, since he took his seat for the first time as member for Newark. Forty years ago, the most acute 

judge of human nature at the time, the Chevalier Bunsen, described Mr. Gladstone as the most 

intellectual man in all Europe. I think I might say even now, with all the fierce antagonisms which his 

later conduct has awakened, both sides of the political life of England are proud of his figure amongst 

them. Well, Mr. Gladstone has described what the English Constitution is:  

 

More, it must be admitted, than any other, it leaves open doors which lead into blind alleys, for it 

presumes more boldly than any other the good sense and the good faith of those who work it. 

 

The success of any constitution framed by man, the success of every constitution, call it what you 

may, must depend upon the good sense, self-restraint, and good faith of those who work it. He goes 

on: 

 

If, unhappily, these personages meet together on the great arena of a nation's fortunes, as jockeys 

meet upon a racecourse, each to urge to the uttermost, as against the others, the power of the animal 

he rides; or as counsel in a court, each to procure the victory for his client, without respect to any 

other interest or right, then this boasted Constitution of ours is neither more nor less than a heap of 

absurdities. 

 

How true it is! The British Constitution has worked more successfully than has any other in the 

world, and its whole working depends upon the aptitude of the patriotic men who have taken a 

loading part in working it. Let them belong to whatever party, in every age, they have exhibited a 

higher sense of the interests of the nation to which they belong, and of the importance of good 

government, than of any party conflict. 

 

The undoubted competency of each reaches even to the paralysis or destruction of the rest. 

 

The writer then proceeds to give instances of how, notwithstanding its admitted power, the 

Constitution might work all kinds of absurdities. 

 

The House of Commons is entitled to refuse every shilling of the supplies. That House, and also 

the House of Lords, is entitled to refuse its assent to every bill presented to it. The Crown is entitled to 

make 1,000 peers to-day and as [start page 320] many to-morrow. It may dissolve all and every 

parliament before it proceeds to business; may pardon the most atrocious crimes; may declare war 

against all the world; may conclude treaties involving unlimited responsibilities, and even vast 

expenditure, without the consent-nay, without the knowledge of Parliament. And this not merely in 

support or in development, but in reversal of policy already known to, and sanctioned by the nation. 

 

Then, again, he says: 

 

But the assumption is that the depositories- 

 

I invite the attention of delegates to these words. 

 

that the depositories of power will all respect one another, will evince a consciousness that they are 

working in a common interest for a common end, that they will be possessed together with not less 

than an average intelligence, of not less than an average sense of equity and of the public interests and 



rights. When these reasonable expectations fail, then it must be admitted the British Constitution will 

be in danger. 

 

Now, in our work we shall necessarily have to impose definitions, limits, and restrictions; but they 

ought to be of such a nature that the body itself, when once fairly launched on the sea of life, will be 

enabled to respond to the wish of the people, to respond to the pressure of its own necessities, and so 

afterwards mould to a fitting shape its own constitution. If, in framing a constitution, we attempt to 

bind it from expansion-if we attempt to lay restrictions upon its development we shall make, I fear, a 

fatal mistake. Now, I will ask whether I am correct in having gathered from this great and dignified 

debate the following as the main difficult points to be solved? I have not attempted to review the 

several speeches, but I have noted the salient arguments, and especially the new features that have 

turned up in the course of each speech, and I gather that the rigid difficulties consist of the following:-

First, security for the smaller colonies. I fully admit-and even in these resolutions have endeavoured 

to indicate that my wish was willing to resolve itself into action-I am ready to admit, I say, that the 

smaller colonies deserve special consideration. First, then, security for the smaller colonies; second, 

the equality of the two houses; third, the ministry to represent all the colonies; fourth, the ministry to 

be responsible to both houses. So far as I can recollect, I think these are the salient and knotty points 

which have been evolved in this discussion-if there be any other, perhaps some delegate will inform 

me of it. Now, as I have already said, consideration cannot be given to the smaller colonies, I 

apprehend, without due regard being paid to the interests of the larger colonies. If the smaller colonies 

have their rights, if they have any special claim to special consideration, at least the larger colonies 

have the great right not to be placed in any position in which a mere cabal between the weaker 

colonies might place them in a minority. That certainly ought not to be permitted so far as foresight 

can guard against it. Now, with regard to the power of the two houses to treat money bills, or, as I 

prefer to call them, bills for imposing taxation and for making special appropriations-with regard to 

the question of both houses having an equal power to deal with these bills as they think fit, I cannot 

disguise from myself the fact that if that be provided for it will lead to very great trouble and mischief. 

I cannot disguise from myself that it may lead to jars that may burst as under the federation. I cannot 

disguise from myself that it is not in accordance with the chief principle that has been won for us by 

ages of struggle by the best spirits among our ancestors in the mother country. It is a new fangled 

proposition, entirely un-English, and utterly opposed to the development of constitutional 

government. Why, sir, the whole struggle in England has been to wrest from irresponsible power the 

right to deal with taxation and the revenues of the country. For the last hundred years, and [start page 

321] especially throughout the beneficent reign of the present Sovereign, the whole tendency of 

parliamentary life has been to wrest from those who have no responsibility, and to lodge with those 

who have direct responsibility, these great powers. And it seems to me like attempting to roll back the 

sun, and to shut out the light which the great developments of the present century have afforded us, to 

speak of intrusting to two legislative chambers powers which it has been found absolutely necessary 

to confine to one. Then there is the specious notion that the ministry must necessarily represent the 

different colonies. 

 

Mr. FYSH: No point was made of it! 

 

Mr. GILLIES: Certainly; by several speakers! 

 

Sir THOMAS MCILWRAITH: Nobody made a point of it! 

 

Sir HENRY PARKES: I am willing to defer to my hon. friend in almost everything; but, perhaps, 

he will allow me to judge how far it was made a point, find how far it was not. The point I meant is 

the contention that ministers should be so selected, and, as I understand it, that provision should be 

made by law, that they should be taken from each of the colonies. That is utterly inconsistent with 

parliamentary government as we know it. Now, what has been the course in later times, in the best 

times of English history, in the formation of a ministry? The Queen, or in a colony, the Queen's 

representative, sends for a person to form a ministry. Whom does she send for? The Sovereign sends 

forth the person who, by his standing in political life, by his experience, by his character, by the 



degree in which he is trusted by his political friends, and by his proved capacity, is most likely to 

secure a body of capable men to serve the Crown. He having accepted this task is absolutely free to 

make what choice he likes, and naturally he chooses the men whom experience has taught him are 

most likely to assist him in a capable administration of affairs. If he were compelled to take three, 

four, or five colleagues of whom he had no knowledge, I can only say that no man of high spirit and 

clear discernment of his duties would accept the office. It would be impossible. How could the 

administration of affairs be conducted under our form of government unless it was conducted by men 

who each in the other had the completest confidence? I am quite sure that no single man amongst the 

high minded men who are the leaders of the English nation would undertake the formation of a 

ministry subject to any restriction of that kind imposed by law, usage, or otherwise. It would be 

simply impracticable. Then as to the government being responsible to both houses, suppose this state 

of things arose: that the senate passed a resolution of want of confidence, and suppose the house of 

representatives met it by a vote of confidence, how then is that government to be responsible? I think 

that the more we depart from the broad lines of the English Constitution, developed as it has been 

during the reign of the present Sovereign, the more certain we are to fall into sloughs of despond-into 

many dangers. With regard to the construction of this senate, it, is proposed, even in these resolutions, 

to give to the colony of Western Australia, with its 45,000 people, the same representation that is 

given to New South Wales with its 1,200,000. Surely that is a vast concession, and that is given 

entirely in order to harmonise those incongruities which are admitted, which are admitted with 

sympathy, but which must exist until the progress of time, and the progress of the colony, may 

emancipate that particular colony from that region of incongruity. I should not object to meeting the 

smaller colonies, especially Western Australia, by giving her for a time larger representation in the 

house of representatives; but that must be limited. 
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There must be a time when her growth will render it unnecessary. But prepared as I am, as far as I 

can, to make some anomaly in the constitution we are about to construct, merely to meet the case of 

Western Australia-anxious as I am, and anxious as I believe my colleagues all are, to have the young 

colony amongst us-if she cannot see her way to join us without calling on us to make sacrifices 

inconsistent with our clear duty, unhappy as it may be felt, it would be best for her to wait for a time 

to enter the federation. But I trust we shall not come to that. I trust some concession may be made 

quite consistent with our adherence to the principles which ought to pervade our work by which she 

can join is. I am aware that outside these walls, at any rate, there is a feeling that we ought to wait; 

that the time has not yet come. I can only repeat what I have said in other places, and what I have 

uniformly said, that if we are not ripe for federation now it is incumbent upon those who tell us so to 

name the hour and day when we shall be ripe. If we miss this particular opportunity, every year that 

rolls over us will make the difficulties greater; if we miss this opportunity, every experience that is 

before us "Will abundantly prove that we have not risen to a just sense of the magnitude of our duties. 

These difficulties which our separate existence have imposed will go on increasing. They can only 

have one crop of fruit; they can only produce antipathy, disunion, aggression, reprisal, widespread 

discontent, and, if they are suffered to go on, civil war. That is a prospect which no man of just mind 

can contemplate-that these colonies, sprung from the same stock, possessing the same great 

inheritance of equal laws and all the riches of science which have been achieved and stored up for us 

in the mother country-that we, side by side, instead of living in brotherhood and amity, should live in 

constant irritation and hostility. Either we must join hands, or we must hold out our hands in defiance 

of each other. In the very nature of things, we cannot be divided and be one. In the very nature of 

things, we cannot submit to causes of irritation, causes of infliction, causes of dissatisfaction, causes 

of exasperation, and still live in brotherhood. It is only by joining hands in good faith as the people of 

one kindred; it is only by giving and taking, by entertaining compromise as far as compromise can be 

entertained without deadly injury to principle-it is only by doing that we can hope to found this union. 

If the gentlemen around me are actuated by in earnest desire to effect this union it will be effected. If 

we unfortunately miss this great occasion and leave the work undone, it will be done in a few years 

hence, not many years, and it will be done by younger hands, who will gain the great credit of having 

effected this bond of union, which will be in itself, if rightly effected, of more value than any other 

achievement in the history of this continent. I would ask hon. gentlemen when we go into Committee 



not to dwell much upon these resolutions. They are not worth it. They were submitted, as gentlemen 

will recollect, in order to raise that most instructive debate which we have listened to. They have 

answered their purpose, and that debate, I venture to predict, will form a notable passage in the history 

of Australia; and whatever becomes of the present immediate movement, this debate will have effect 

upon the cause of federation until it is consummated. But I would suggest that the wisest practical 

course for us to take will be as soon as possible to agree upon what may be called the vital provisions 

of this bill-that is, the provision as to the construction of the federal parliament, the provision as to the 

construction of the federal executive, the provision as to the representation of the smaller states, and 

such other provisions as involve the rigid [start page 323] difficulties between the different delegates. 

If we can once agree to these provisions it appears to me that a committee of such men as we have 

amongst us could frame a machinery to give harmonious effect to them in four-and-twenty hours, and 

our work would be done. But I would suggest as a practical aim that we try in open convention to 

agree upon those which I will call the vital provisions of this bill. I have no time-and I do not think it 

is very fitting that I should indulge in anything of the sort-I have no time to talk of this question of 

republicanism which has been so ungraciously launched amongst us. I want to know where, in all 

history, you will find any instance where a people have revolted and chosen a new form of 

government when they were contented with the old form? 

 

Mr. MUNRO: And had no grievance! 

 

Sir HENRY PARKES: The very parent of the erection of new governments is some cause of 

grievance, which everybody feels. We feel none so far as the home Government is concerned. And 

have we such encouraging examples in the republican forms of government in different parts of the 

world that we should be seduced from that of our own, which has stood the shocks of revolution and 

the social earthquakes of the last fifty years and never been shaken? Why, so beloved is our Sovereign 

in that great offshoot of the English nation, the United States, that I venture to say if Queen Victoria, 

by any possibility, could visit the United States, she would receive a grander and more enthusiastic 

reception than ever was awarded to man or woman before. I venture to say that amongst the 

potentates of the world, including their own President, there is none more widely respected, more 

widely revered by all the best minds of the great American commonwealth than the beloved Queen 

under whom we live. I go further than that. I contend that the woman who sits on the English throne, 

stripped of all her royal robes and all her royal pendants, is no common woman in the administration 

of affairs; that she has disclosed a genius for government, a close attention to business, and a keen 

foresight which have never been equalled by any monarch known to history; and that she has, above 

all thing, disclosed all amazing insight in her dealings with every constitutional difficulty that has 

arisen. Beyond this, if we even dwell for a moment on the expenses of monarchy, they are nothing to 

the waste of wealth in every presidential election in the United States. The wealth withdrawn from the 

ordinary channels of trade and commerce, and withdrawn from private fortune in every great 

contention for the presidential chair, far exceeds any extravagance that may be supposed to exist in 

supporting the monarchy of England. But I hold this as a principle in human affairs, that no well 

regulated mind, no mind that rises to the exigencies of any occasion when that occasion presents 

itself, will ever anticipate what is in the far future. If a time should come when it would be necessary 

to sever the connection with the mother country it will come as it came in America, in spite of the 

loyalty, in spite of the good feeling of the chief men of the time. It will not come to meet the wild 

ravings of some person who may call out "republicanism," without the slightest knowledge of what he 

is talking about. Sufficient for the day is the government thereof. We have a government of which we 

ought to be proud, and it is neither the part of loyalty, nor is it yet the part of common-sense to be 

anticipating something which may come in the dim future when all our attention is occupied-

necessarily occupied-with that which we posses, and that with which we are satisfied. I would ask the 

hon. gentlemen, who have, at such great sacrifices, come here, to endeavour, to take the course which 

shall [start page 324] be as free as possible from all collateral issues. This is no time for glowing 

periods; it is no time for rhetorical flights; but it is a time for hard and steady work in trying to do 

what we are called here to do, and I would ask hon. members to do their utmost, by a calm self-

suppression, by a close attention to the object which has brought us here, by mutual respect, mutual 

forbearance, and a disposition to compromise where compromise is possible, to assist each other in 



bringing about this great work; and I would say that if we seize the occasion and succeed in doing the 

work we shall have, not now so vividly as hereafter, the blessings of this and succeeding generations 

on what we have accomplished. I now beg to move: 

 

That the Convention resolve itself into Committee of the Whole to consider the resolutions in 

detail. 

 

Question resolved in the affirmative. 

 

In Committee: 

 

Mr. MCMILLAN: I think it will meet the general convenience of hon. members, and it will be 

most in keeping with their anticipation of the course of business, if we simply go into Committee pro 

forma, and then adjourn until Monday. 

 

Mr. DIBBS: More waste of time! 

 

Mr. DEAKIN: I trust that there will be no such delay as must occur if the suggestion of the hon. 

member, Mr. McMillan, is accepted. To a certain extent it is worthy of support, that is to say, if it 

were proposed that the Convention should rise now until half-past 2, in order that in the meantime we 

might have the opportunity of considering and preparing any amendments which it might be thought 

necessary to make on these resolutions. Their discussion will certainly employ some days. So much 

time has been occupied, though well occupied, already, in preliminary discussion that the sooner we 

really grasp the difficulties before us the sooner we shall have some tangible result. 

 

.Mr. MCMILLAN: My reason for moving the motion was to get the opinion of hon. delegates on 

the subject. Some are of opinion that we should adjourn until Monday, but if it is the desire of the 

majority that we should not do so, I will withdraw the motion. 

 

Mr. GILLIES: Following the advice of my hon. colleague, Mr. Deakin, I would suggest, sir, that 

you should ultimate that you will leave the chair now until 2 o'clock. We shall then have the 

opportunity of a little conversation, and if it should be thought desirable when we meet again to, adopt 

the motion of the hon. member, Mr. McMillan, we could adopt it. I think that before any motion of 

the kind is put before the Committee, it will be well if we have a little conversation among ourselves. 

 

Sir JOHN BRAY: I should like the hon. member, Sir Henry Parkes-because it seems to me that it 

would facilitate business-to postpone the consideration of the objects of federation until after we have 

considered the framing of a federal constitution. I understood from his speech that it was our first duty 

to consider the framing of a constitution, and as the objects, of course, are not very fully set out in the 

resolutions, it may be desirable to postpone their consideration. I simply ask the hon. member for 

information. 

 

Sir HENRY PARKES: I do not admit that the objects are set out at all. The word "provisions" in 

the resolutions ought to be "conditions." I wrote it “conditions," but how it was printed “provisions” I 

do not exactly know. I only indicate these things as conditions which must exist-not as the objects of a 

federal government, but as the conditions that must be established as necessary to its existences-a 

wide difference, as the hon. member will see. Then it must be borne in mind that I do not offer these 

resolutions except as indicative of the mind of [start page 325] the delegates, not as binding on any 

one. For that reason, I have in my address just now suggested that they should be got rid of as soon as 

possible, so that we may get into real work; but I think there is sufficient in them to indicate whether, 

for example, we want a parliament or a congress. 

 

Mr. MACROSSAN: I think the suggestion thrown out by the hon. member, Mr. Deakin, might 

very well be accepted. There is a good deal to be said on this resolution before it is put to the 



Committee, and I shall be quite prepared to go on and say something at 2 o'clock if you will accept 

the suggestion. 

 

Sir HENRY PARKES: I am quite prepared to do so! 

 

Preamble postponed. 

 

(1) That the powers and privileges and territorial rights of the several existing colonies shall 

remain intact, except in respect to such surrenders as may be agreed upon as necessary and incidental 

to the power and authority of the National Federal Government. 

 

Mr. MACROSSAN: I think that if we agree to this resolution without discussion, we shall agree 

to far more than we intend to agree to. I presume that, when we have discussed these resolutions one 

by one, and amended them in whatever form we chose, instructions will be given to a committee to 

found a bill which will be our constitution act upon the resolutions as agreed to. Therefore, I think we 

shall be acting a little too hastily if we allow a resolution of this kind to pass without full and fair 

discussion. The resolution provides that the powers and privileges and territorial rights of the several 

existing colonies shall remain intact-that is, that the federal constitution shall guarantee the present 

powers and privileges of the legislatures as they exist at present. I do not quite agree with that. Some 

of the legislatures have powers and privileges which will be rather inconsistent with the working of a 

federal constitution. For instance, take the colony of Queensland, which I am here to represent. It has 

a nominee upper house. One of the privileges of that upper house is that its constitution cannot be 

altered unless with the consent of two-thirds of its members, and also two-thirds of the members of 

the Assembly. I do not think we should guarantee that in the constitution act. I believe that one of the 

first things which the different legislatures will do after a federal constitution is adopted will be to 

change their present constitutions, so as to put all their upper houses on a more liberal basis, and bring 

them into thorough accord with the opinions of the people in the same way as are the senates of the 

different states of America. Hon. gentlemen know that the senates of the different states are elected on 

a universal suffrage franchise. The only difference between the elections of senators and 

representatives of the different states, is that the electorate for the senate is upon a broader basis, that 

is, it is a larger electorate. Every state senate is elected by universal suffrage. 

 

Colonel SMITH: For one year! 

 

Mr. MACROSSAN: No; for different periods-some for two, three, and four years. There are not 

two alike as to the period; but they are all alike as to the electoral franchise. I believe, as I said, that 

one of the first acts which our different legislatures-especially the legislature of Queensland, which 

has a nominee house, and probably the legislature of this colony also-will be, to become more in 

accord with the federal constitution act itself. Therefore, if we guarantee this privilege which our 

nominee House possesses, we shall actually have to break the federal compact. Before we can admit 

the legislature of that colony into the federal compact, we must amend it, and I have no doubt that 

there will be some great difficulty in the way of amending our constitution act after we have adopted 

it. I anticipate [start page 326] that it will not be so easy of amendment as many hon. members would 

wish it to be. I myself would not wish it to be too easy of amendment. I think that some of our present 

constitutions are too easily amended. Then, as to the words "the territorial rights of the several 

existing colonies shall remain intact," of course that means that the boundaries, as they exist at 

present, are to be guaranteed to the several colonies without any alteration whatever. I believed when 

I saw this that this was put in to allay a certain suspicion which existed in the minds of the people of 

New South Wales, that some of its neighbours had an insidious intention to deprive it of territory. I do 

not think that any such intention has ever existed, and certainly under a federal constitution, with free-

trade between the different colonies, there will be no inducement for any colony to desire any 

extension of its territory at the expense of its neighbour. I am quite certain that Queensland never has 

had any such intention. But this will preclude the people of an integral portion of the colony, who 

think that it is time for it to assume the character of an independent state, from assuming it without, as 

I said before, breaking the federal compact. Instead of guaranteeing the territorial rights as they exist 



at present, it would be much better if we adopt a clause which is in the Federal Constitution of 

America, namely, article 4, section 3, which provides: 

 

New states may be admitted by the Congress into this union; but no new state shall be formed or 

erected within the jurisdiction of any other state; nor any state be formed by the junction of two or 

more states, or parts of states, without the consent of the legislatures of the states concerned, as well 

as of the Congress. 

 

I think that that would be a sufficient guarantee against any attempt to take away the territory 

belonging to any state. When the legislature of the state is consulted, and gives its consent, I think 

then it should be allowed, and if a clause of that description is put into the federal constitution bill, 

there will be no necessity afterwards to alter the bill, but to carefully carry out the provisions of that 

law. A similar clause also exists in the Constitution Act of Canada, what is called the North American 

Constitution Act of 1867. Therefore I think that we should amend this resolution or reject it entirely, 

with the understanding that the framers of the constitution act will bear in mind that clause which I 

have just read, and also bear in mind that the present powers and privileges of the different 

legislatures should not be guaranteed to them as they exist at present. Then we come to the words, 

"except in respect to such surrenders as may be agreed upon." What surrenders have we agreed upon? 

Have we agreed at present to make any surrender? 

 

Mr. DEAKIN: Hereafter agreed upon! 

 

Mr. MACROSSAN: Passing this over without discussing it, hon. members will see at once it is 

absurd, for we must first agree as to what surrenders we are going to make to the federal authority, 

before we can make it a working authority. I do not know what is the meaning of those words 

 

Sir SAMUEL GRIFFITH: Now agreed upon 

 

-agreed upon in the constitution! 

 

Mr. MACROSSAN: We have to give instructions to the framers of the constitution act. The 

framers of the constitution act will not know what to put into it unless they get instructions from us-

unless they get some idea of what our intentions are. Therefore, I say we ought to agree first of all on 

what we are going to surrender to the federal authority. When that is done, the rest will be plain 

sailing so far is this clause is concerned. 

 

Mr. GILLIES: May I be permitted to ask the hon. member, are we to understand that he desires to 

say that the powers of the local legislatures are to be interfered with by the federal constitution act? 
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Mr. MACROSSAN: I do not say any such thing; but I say that the powers of the present 

constitutions, as they exist, should not be guaranteed in the federal compact. 

 

Mr. GILLIES: I believe that there is no hon. member of this Convention who has any idea of 

interfering in any way with the constitution of the various legislatures in the various colonies; in fact, 

I always understood that what this meant was that their powers were to remain as they are now-

powers to change or to retain their constitutions as they now are-but that the federal constitution shall 

contain no clause whatever that will in the slightest degree interfere with the rights, powers, and 

privileges of the local legislatures, whatever they are. 

 

Sir GEORGE GREY: Here stands one hon. member who says that he believes that the new 

federal constitution ought to interfere with the powers of the states, and that we ought to frame a truly 

federal constitution suited alike to the states and to the general government. That is the very essence 

of every constitution act. If the hon. member will refer to the various constitution acts he will find that 

the constitutions of all the states are settled by them, and the constitution of the general government 



likewise. There is a peculiar necessity for doing that here. I believe that there is no single state in 

Australasia which has framed its own constitution, or which has even been fully heard as to the way in 

which its constitution was to be formed. 

 

Mr. PLAYFORD: Yes-South Australia! 

 

Mr. MUNRO: We amended them all! 

 

Mr. GILLIES: They drafted them originally! 

 

Sir GEORGE GREY: How can there be any fair amendment in those states in which there are 

nominated upper houses-in which any measure originated in the lower house for that purpose has to 

obtain the sanction of the upper house? Hon. gentlemen will see that there is no freedom whatever 

under a constitution of that kind. I believe that the very essence of a federal constitution should be 

such as was given to New Zealand-that is, that we should recommend that there should be an elected 

head of the colony-call him lieutenant-governor, superintendent, or whatever you please-and that 

there should be two elective houseman elected upper house and an elected lower house-and that we 

should say nothing more than that, and let that body meet and let them frame the constitution for the 

colony-that is, in its minor details. In New Zealand some provinces had responsible governments, 

others adopted the plan of the United States; slight differences in their government and various forms 

of government were allowed as the people pleased to choose, and that produced most perfect 

satisfaction. Naturally I feel a desire that the constitution should be such that New Zealand might 

come into the federation, possibly-that a loop-hole should be left when the whole question is 

thoroughly understood-and I say that New Zealand should, if it did come under such a constitution, 

know that it could get rid of its nominated upper house. 

 

Mr. PLAYFORD: What has that to do with it? 

 

Sir GEORGE GREY: All I ask is that we should leave a fair opportunity to the people to choose 

their form of government, in what is really a form of local self-government of the highest kind. If they 

are allowed to choose their form of government I maintain that they will establish as perfect a form of 

local self-government in every instance as could possibly be obtained, and this clause which enacts 

that all these states or provinces are to keep the same form of government which they have now, is, in 

the case of those which are under a nominated upper house, to decree that they, perhaps, for a century 

shall go on without getting rid of that nominee upper house. You cannot believe that it nominee body 

is [start page 328] likely to destroy itself. That would be their only hope of getting rid of a nominated 

legislature. If, as the New Zealand Constitution was formed, if, as the Canadian Constitution was 

formed, you began at the beginning, that is, with states, and gave states a perfectly free form of 

government, such as would instil into the minds of the people right notions regarding legislation, and 

leave them to carefully watch everything done by the persons they themselves have sent to the 

legislature, you would educate the whole class of men in the country and would attach them to their 

government through a sense of self-interest. They would become fond of the constitution under which 

they live; they would study its details, and I say you would raise a nation to the highest possible 

degree to which men could attain. That worked well in New Zealand for twenty years, and I think a 

fair trial should be given to it here. I do believe in my heart that if this great assembly should lend 

itself to impose for a long period a form of constitution on the different colonies which they can have 

no hope of getting rid of if they dislike it, they will neglect an opportunity of doing a great amount of 

good, they will throw away one of the greatest chances a young nation has ever had of getting at once 

into a position of full freedom, and I believe there is not a member of this Convention who will not 

live to regret that he did not obtain for his country the great advantages which it is now in his power to 

gain for it. 

 

Mr. PLAYFORD: It appears to me that if we attempt to make constitutions for all the Australian 

colonies we shall be going outside our functions. I do not understand that we were sent here to draw 

constitutions for the various Australian colonies; and I can assure the hon. member, Sir George Grey, 



that, as far as the Constitution of South Australia is concerned, we drew it ourselves, and if we are not 

perfectly satisfied with it, we have the power, under certain restrictions, to amend it ourselves. We do 

not want the assistance of this or any other body in amending our Constitution, and I believe it is the 

same with regard to the various other colonies. With reference to the particular proposition that we are 

considering, I look upon it as only declaratory on our part as to what shall be the principle on which 

the drafting of the bill shall proceed. When we first met in Melbourne two forms of constitution were 

promulgated, one based on the Canadian Constitution, and the other not so based. The first idea was 

to have a constitution in which the powers of the local legislatures were strictly defined, the residuum 

of power to rest entirely with the federal government. At that time I objected to that, and pointed out 

that we should most strictly define and limit the powers of the central government, and leave all other 

powers not so defined to the local legislatures. This is all that the proposal declares: That the 

draftsman shall lay down all such powers as are necessary for the proper conduct of the federal 

government, and not interfere in the slightest degree with any other powers of the local legislatures. 

We do not pretend to guarantee either that the nominee upper house shall or shall not continue. We 

guarantee nothing. We leave the states with the powers and privileges to alter their constitutions as 

they deem fit. We do not go beyond that. This is merely a declaratory clause, declaring what our 

intention is-that we do not intend to give the residue of power to the central authority, but to leave that 

in the state. That is the position we lay down here. Originally, it was not intended by Sir Henry Parkes 

to put that in the resolutions; but it was thought better that it should appear in the resolutions to allay 

any jealousy on the part of the local authorities lest they might think that the federal [start page 329] 

government was going to grasp too much power. Under the circumstances, the clause may well pass. 

 

Sir JOHN DOWNER: What this clause provides is that the powers and privileges of the 

parliaments of the existing colonies shall remain intact. The powers and privileges of the states, 

amongst which is that of changing their constitutions if they please, are to remain as they are now, 

except so far as they are subtracted from by the specific powers given to the federal parliament. I 

cannot conceive anything more clearly expressed, or more completely misunderstood by some hon. 

members. As to the second part of the hon. member, Mr. Macrossan's objection as to territorial rights, 

I am disposed to agree with him that the matter might have been better expressed here. It would have 

been better if these words "territorial rights" had not been inserted at all, but that there should have 

been another subdivision, providing that the territory of no colony should be interfered with without 

the consent of the legislature of that colony. 

 

Mr. PLAYFORD: It is understood! 

 

Sir JOHN DOWNER: Of course; but it would have been well if it had been provided for more 

particularly. From statements which have appeared in the public press it seems to have been thought 

in New South Wales that one great object of this Convention was in some insidious way to give 

power to the federal government to interfere with territorial rights without consulting the particular 

state. Of course I believe it will be most expressly provided for in the bill; and I think that these 

general words simply direct attention to the matter to lay the foundation for a bill which will be based 

on the understanding which we all have on the subject, and which will be fairly carried out by the 

words as they are here. Certainly we are not here to make constitutions for the different colonies, but 

to preserve the constitutions of all the colonies, except so far as we think it necessary to take from 

their powers those which are to be expressly defined and which can be most beneficially exercised by 

the federal legislature. 

 

Sir SAMUEL GRIFFITH: It is unfortunate that we should have to discuss this resolution in the 

absence of Sir Henry Parkes, who I regret is unable to be here. I understand the resolution as it is 

understood by the hon. members, Mr. Playford and Sir John Downer, and I do not share the 

apprehensions which the hon. member, Mr. Macrossan, feels as to the words of the resolution. I 

understand that what is meant is that the constitutions and powers of the states are not to be interfered 

with, except as regards certain powers which cannot be exercised by a state parliament, and which 

must be given to the federal parliament, and that these are to be defined in the constitution that is to be 

framed. I do not see reason for any apprehension as to interference with the constitution of the states, 



or with territorial rights. The hon. member, Mr. Macrossan, takes a great interest, as I do, in the 

question which has been agitated, for the separation of Queensland, although we do not take the same 

view. I apprehend that if the federal parliament is to exercise the functions which it ought it will have 

to determine whether there shall be separation, and on what terms the new states shall be admitted to 

the federal union. That is one of the necessary powers of a national federal government. I interpret the 

resolution in that sense. I quite agree that the Parliament of Queensland, or of any other colony 

affected, ought also to concur. But I am quite sure that the hon. member, Sir Henry Parkes, will be 

quite willing to agree to any modification of these words in order to make that more clear. I can assure 

my hon. friend, Mr. Microssan, that I entirely agree with him [start page 330] in all he said, and 

holding those views, I think we are quite safe in accepting the resolution as it is framed. 

 

Sir PATRICK JENNINGS: I must confess that I was a little surprised at the observations of my 

hon. friend, Mr. Macrossan. I do not think it is our province here to say that none of the states of 

Australia shall in any way alter their present constitutions. I do not see why, if any particular colony 

choose to have a nominated upper house, they should not be allowed to have it. They may go further 

and have only one house as far as we are concerned. The resolution is only a declaratory introduction 

to the subject with which we are to deal. We wish to declare that we have no intention and no desire 

to interfere with the powers, the privileges, or the territorial rights of the several colonies; that they 

shall remain intact. The colonies framed their constitution acts, they can alter them in the way 

provided for therein, and I have no doubt it will be in the power of the different states to make 

changes in their constitutions or to remain as they are just as they choose. That will not affect the 

federal power in any way, and I am glad to find that there is an express desire on the part of the 

delegates from the other colonies to impress on the minds of the people of this colony that any 

suspicions of an intention to interfere with the territorial limits of New South Wales are repudiated by 

the whole of those delegates. What powers, what surrenders may be incidental will be, perhaps, a 

thing difficult to define. But they must be incidental to the necessary powers of the federal parliament. 

 

Mr. KINGSTON: They must be defined in the long run! 

 

Sir PATRICK JENNINGS: Perhaps this is an appropriate time to frame the definitions. 

 

Mr. KINGSTON: No; in the constitution bill! 

 

Sir PATRICK JENNINGS: We know that certain surrenders must be made. We are also told that 

the powers and privileges and territorial rights of the different colonies shall remain intact. Therefore 

it will be quite proper for the Convention to clothe the federal parliament with all those powers and 

privileges which are absolutely essential to federal government. The federal power must be strong, it 

must be respected, it must have sufficient life, and must be worthy of the work that we want to 

accomplish. I am quite sure that all the powers that will be needed by the central government will be 

freely surrendered. I therefore am inclined to regard the resolution as an instruction to the framers of 

the constitution bill; and I think it should remain as it is, unless it be desired that some hint as to the 

nature of the surrenders should be given. 

 

Sir GEORGE GREY: I should wish to remind the Committee that we are not here to form a 

federal parliament, but that we are here to form a federal constitution I felt most grateful to the 

Premier of South Australia for the assistance which he afforded me. The hon. member stated, and I 

saw a look of satisfaction on his countenance, that South Australia was allowed to draw its own 

Constitution, and that it had not a nominated upper house. I envied him, and I felt that surely he would 

help other parts of Australasia to obtain so great a blessing as South Australia has obtained for herself. 

 

Mr. PLAYFORD: I think democracy would get on just as well with a nominated upper house, 

and sometimes better! 

 

Sir GEORGE GREY: The answer to that is, that I have not proposed to force any kind of council 

upon the states; but what I propose is this: that a state, having obtained the freedom to elect its 



legislature, the upper house being elected simply upon a different franchise from the representative 

house, that is, a franchise of the [start page 331] whole state-I suppose we shall grant that-it shall then 

be left to that free legislature to determine what form of government it will have. There would be 

nothing to prevent them, the people of any state, from maintaining their beloved upper house, if they 

thought fit. I would not shut them off from a blessing of that kind if they desired it; but when we 

know that this Convention has the power of giving to all Australia so great and magnificent a gift as it 

can bestow upon it-that is, that each state should choose its own legislature 

 

Mr. MUNRO: We all have that now! 

 

Sir GEORGE GREY: Is it freedom that we should be at the mercy of a nominated upper house, 

and that without the consent of that nominated upper house we cannot change it into an elective one? 

For how many years may we have to struggle before we can get a benefit of that kind? For, remember, 

every federal constitution has been drawn with a distinct declaration as to the powers of the states. 

That is the meaning of a federal constitution. I ask you to put that into your bill, not by a few words 

saying that there shall be no interference whatever, and leading people to believe that perhaps all have 

an equal constitution, with equal rights and with equal privileges, and yet absolutely condemning 

several of the states to continue for a series of years to have a legislature which is not the legislature 

of freedom. For a nominated upper house is even worse than a house of peers. It is different in its 

composition, it is different in its character, and I say no state can really be free which is governed by a 

nominated upper house, and can make no laws which that nominated upper house does not agree to. 

Why should a few men possess such a power over their fellow-men as to say, "However you long for 

a certain law, however you wish a change to be made, no such law shall be made, no such change 

shall be effected"? How long are a people free when they cannot make much laws as they like without 

the consent of a body composed of men chosen, not because they possess any special qualifications, 

but simply because of ministerial friendship, or because they have supported certain views? In all 

other cases of framing a federal constitution the constitutions of the states have been considered, and I 

say it is our bounden duty to follow that example, and to give the greatest amount of freedom we can 

to our fellow-men. All we can justly give, all they merit or deserve, we ought to bestow upon then. To 

tell us that we should not come in and join this great federal body without agreeing to continue with a 

nominated upper house is, I think, imposing upon us a burden which we cannot be expected to 

undertake; and I believe it is not just to the people of any one of the colonies, when we require to 

make a federal constitution, not to give them the freest, the most liberal constitution that we can. 

There are no words in the resolution to justify us in saying that we have only to create a federal 

parliament. That is directly contrary to the fact. We are here to create a federal constitution, and all I 

ask is to give to the states the power of framing their own form of government. 

 

Mr. KINGSTON: They have it! 

 

Sir GEORGE GREY: How have they it? Have they it with a nominated upper house? Not at all. 

 

Mr. CLARK: Swamp them! 

 

Sir GEORGE GREY: We might have to struggle with them for years; every one knows that that 

is the case. It is our duty as statesmen to sketch out a liberal federal constitution applicable to all the 

states. If you intend to preserve a nominee upper house in some of the colonies, place the provision in 

your bill fairly; that is the proper way. 

 

Sir PATRICK. JENNINGS: It is proposed to leave things as they are! 

 

[start page 332] 

Sir GEORGE GREY: If you want to make a federal constitution, it should be a constitution 

adapted to every state, and the power of alteration should be given. 

 

Sir PATRICK JENNINGS: We have the power of alteration! 



 

Sir GEORGE GREY: Not by the people. 

 

Sir PATRICK JENNINGS: Yes; in each state! 

 

Sir GEORGE GREY: Yes; but not by the people. 

 

Sir PATRICK JENNINGS: If the people desire a nominee upper house, why should they not 

have it? 

 

Sir GEORGE GREY: We must make allowance for human infirmity. Is it possible that the 

claims of friendship can be neglected? Is it possible that family claims can be altogether overlooked? 

Is it possible that the claims of colleagues who have helped one for years can be overlooked? Could 

not the government of the day put into a nominated legislative council an old man like myself, simply 

to get rid of him? We know perfectly well that it is scarcely possible to have a fairly nominated upper 

house. Has England ever had a fairly nominated house of peers? Have not the nominations to that 

chamber been made chiefly through friendship and interest? In very few cases indeed have peers been 

nominated on account of their great qualities. 

 

Mr. GORDON: Mostly on account of money! 

 

Mr. MUNRO: Nearly all are peers by birth! 

 

Mr. DEAKIN: Birth and breweries! 

 

Sir GEORGE GREY: Money, I admit, has been a great factor, and so it will be in the case of 

nominated upper houses in Australia. All that I say is that now, when we have this great, this mighty 

power of making a really federal constitution, why should we not go as far as the colony of New 

Zealand went, and give to each state the complete power to choose their own legislature? If they 

desire to pass a law providing for a nominated tipper house, give them the power to do so. I ask you, 

having it in your power to give so great a gift, not to close your hand and keep it. The people of this 

young country are about to spring into national life, and now is the time to give them this power, to 

encourage them to do their duty, and to open up all the avenues of public life upon fair and just 

principles. We are required to frame a federal constitution for these colonies, and if hon. members 

determine to form only a federal parliament, let them at least have the candour to admit that they are 

not fulfilling their instructions, although they are doing that which they think will be for the best. 

 

Mr. MUNRO: I confess that although I followed the last speaker as closely as I could, I do not 

even now understand what he wants. 

 

Mr. FYSH: We understand what he wants; but the question is how we are to give it! 

 

Mr. MUNRO: As I understand the hon. member, he desires that this Convention shall give to the 

local governments of these colonies the same powers as were given to them by the British Parliament 

originally in their constitutions. If that is what the hon. gentleman means, I do not think we have the 

power to do so. All that we are asked to do is to draft a constitution for a federal government. I am 

afraid the hon. member misunderstands the real position of the Constitution of these colonies. In the 

original constitutions of the various colonies, as far as I know and I am certain that it was the case in 

Victoria-provision was made for an alteration of the Constitution by the consent of a certain majority. 

And we have, in course of time, altered our Constitution now and again until we have the Constitution 

we want. Very well. What [start page 333] more can be asked when each of the parliaments has the 

power within itself to frame a constitution as it thinks proper? If Victoria says, "We prefer a 

constitution with an elective upper chamber," and if New South Wales says, "A constitution with a 

nominee chamber suits us better," it is not for Victoria to say to New South Wales, "You are wrong," 

or vice versa. Each colony must be allowed independent action in that respect. The legislatures of the 



different colonies have done that which they thought best, and surely this body is not now to say to 

New South Wales and Victoria, "You have had power all along to frame your Constitution, we do not 

believe in it, and we want to give you something new." 

 

Mr. FITZGERALD: To force something new upon us! 

 

Mr. MUNRO: The legislature in each colony has power in itself, some by a bare majority, and 

some by a two-thirds majority, without reference to the British Parliament, or any one else, to alter its 

constitution. 

 

Dr. COCKBURN: How can a nominee upper house alter its constitution? 

 

Mr. MUNRO: A nominee upper house can alter its constitution if there be a majority in favour of 

it. 

 

Dr. COCKBURN: Hear, hear! If a majority of the nominees are in favour of it! 

 

Mr. MUNRO: I venture to say that it would be much easier to get a majority in a nominee upper 

house than in an elective upper house in favour of the will of the government of the day. 

 

Mr. BARTON: Six times as easy! 

 

Sir PATRICK JENNINGS: That is what Sir Graham Berry thought! 

 

Mr. MUNRO: He did, certainly, and I did not agree with him. Suppose the people of New South 

Wales are anxious to alter the constitution of the Upper House, they would have to agitate in the first 

instance, and if it were found that a majority were in favour of it, a nominee majority equally in 

favour of it would soon be forthcoming at the will of the government of the day. 

 

Dr. COCKBURN: Suppose the number of the nominee chamber were limited? 

 

Mr. MUNRO: I do not know of any case in which the number of members of the Legislative 

Council is limited. 

 

Dr. COCKBURN: It is limited in Western Australia! 

 

Mr. MUNRO: That is a young colony, and Western Australia, like the rest of us, will have to fight 

for its constitution. When it gets a proper one it will appreciate it. If in Western Australia the mistake 

has been made of limiting the power of the government under the Constitution, the colony will have 

to do as we had to do, it will have to fight for its liberty as it thinks proper. 

 

Dr. COCKBURN: Why cannot we help them? 

 

Mr. MUNRO: We have no right to do so. Western Australia has a constitution of its own, for 

which the people asked. 

 

Sir JAMES LEE-STEERE: No! 

 

Mr. MUNRO: I myself accompanied the delegates of Western Australia when they went to 

London to ask for the Constitution. 

 

Sir JAMES LEE-STEERE: But they did not ask for a limited nominee upper house! 

 

Mr. MUNRO: I know that; but Western Australia-or, at all events, its delegates-accepted it. If 

Western Australia wants something different from a nominee upper house, that is a different thing. 



 

Sir JAMES LEE-STEERE: We are going to have it in six years! 

 

Mr. MUNRO: I have not the least doubt of it. 

 

Sir JAMES LEE-STEERE: The Constitution says we shall have it! 

 

Mr. MUNRO: We are sent here for a totally different purpose than interference with the 

constitution of any of the [start page 334] colonies. They have all had the power within a longer or 

shorter time to alter their constitutions as they thought proper. We are now anxious to frame a 

constitution for a federal parliament. If we do that, and I am afraid we shall have some trouble in 

doing it, we shall have done all that we have been asked to do. If we commence our work by 

interfering with the constitutions of the various colonies, we shall find that we have entered upon a 

task which is interminable, and, moreover, we should never succeed. The colonies would listen to no 

such thing-they would protest. 

 

Mr. FITZGERALD: It is not our mission! 

 

Mr. SUTTOR for Mr. MUNRO: I would say, in reply to the hon. member, Mr. Macrossan, that 

the people of Queensland must have been sleeping upon their rights so far as the alteration of the 

constitution of their upper house is concerned. Our Constitution, in the first instance, was the same as 

that of Queensland, and we could not alter it except by a two-thirds majority; but one of the first 

things our new Parliament did was to alter the law, with the result that the Constitution can now be 

altered at the will of a majority of both houses of Parliament. 

 

Dr. COCKBURN: I cannot help thinking that this question may go deeper than at present it 

appears to go. It may practically decide the mode in which the federal senate shall be elected. The 

general impression among members, so far, is that the federal senate is to be elected by the different 

legislatures. 

 

Hon. MEMBERS: No! 

 

Dr. COCKBURN: If it is to be elected by the different legislatures this would go to the root of the 

matter. I do not think the people would say that the federal senate, which is to protect the rights of the 

states, should in any way be elected by nominated chambers. It has been said, "This is a question for 

the states themselves. Leave every state to do as it likes." I am not altogether sure about that. This, 

may govern the whole business, for the continuance of nominated upper houses in all the colonies in 

which they now obtain, or in any one of them, will practically mean that the senate will have to be 

elected direct by the electors. 

 

Mr. FITZGERALD: That is not a territorial right! 

 

Dr. COCKBURN: It may be a territorial right; because the senate is to protect state rights; and I 

do not believe that it is wise to leave a matter of this kind in the hands of the individual colonies to 

deal with as they please. I do not think that those colonies which are accustomed at present to have all 

their legislators elected direct, would care to trust the privileges of the senate to a number of senators 

who would not be elected directly or indirectly by the people. If we do not make some provision to 

abolish all nominated upper houses, it will mean that the senators will be elected by upper houses 

which are not chosen by the people of the country. I would rather have the matter left in that way, so 

as to have the senate elected direct by the people. 

 

Mr. BAKER: I think that some hon. members want to jump the fence before they get to it. I think 

the hon. member, Dr. Cockburn, is very much "too previous" in this matter. We shall not, by passing 

this resolution, settle the question in any way, as to how the senators are to be elected. It may be that 

different colonies may elect the senators in a manner different from that adopted in others. They may 



elect senators for different terms. We shall have to discuss that question later on, and we should get on 

much faster if we stuck to the resolution before the Committee. 

 

Mr. DEAKIN: I trust that the remarks of hon. members will be accepted by the hon. member, Sir 

George Grey, in the spirit in which they are made. I am [start page 335] sure no representations from 

any colony would receive more consideration than those coming from New Zealand, and that no 

member of the Convention would be listened to with more attention and with a greater desire to make 

concessions, than the hon. member, Sir George Grey. The difficulty is that first of all we have no 

authority in our commission to enter upon the question the hon. member desires us to deal with. If we 

accept the argument of the hon. member, Dr. Cockburn, that inasmuch as the representation in the 

senate will possibly depend to some extent upon the upper houses of the colonies, we should take into 

consideration the constitution of those upper houses, it needs very little reflection to indicate that we 

must on the same grounds commence to consider the whole electoral systems of all the colonies, and 

having decided upon the ideally best system, then propose to alter the laws of the different colonies 

accordingly. But we are not sent here for that purpose. We are sent here, as the hon. member, Mr. 

Playford, truly said, to frame a federal constitution, and we are authorised to undertake no other task. 

If the hon. member, Sir George Grey, will pardon me, it seems to me that his language was capable of 

being misunderstood. He said that if this Convention were to neglect to take the course which be 

advised, we should be imposing on New Zealand a nominee house, from which it desires to be freed. 

Surely that is an over-statement. This Convention imposes nothing upon anybody. It interferes in no 

sense with the constitution of any colony, and in no sense lessens any existing power of altering the 

constitution of any colony. If we commenced any such thankless labour we should place ourselves in 

this anomalous position: that having been sent here to frame a federal constitution for the whole of 

Australia, we should offer it to the colonies on condition that they alter their existing constitutions. 

Surely that is something we are not justified in attempting. We are not entitled to impose any 

conditions upon the acceptance of a federal constitution. This will surely involve sufficient difficulties 

without our adding to them. I say this because I cordially sympathise both with the spirit and object of 

the remarks of the hon. member, Sir George Grey; and if I could bring myself to believe that it was 

within the scope of our authority to undertake the task which he proposes, I would cordially join with 

him. 

 

Sir GEORGE GREY: Leave it to the law officers of the Crown! 

 

Mr. DEAKIN: We are obliged to leave it to those who are more interested-the people of the 

several colonies under the constitutions which they now enjoy. I acknowledge the great difficulty to 

which the hon. member calls attention; that nominee houses require to be asked to abolish themselves. 

This is not the only desirable constitutional change. There are other directions in which reform would 

be equally desirable; but we are not authorised to enter into those questions. There are some reforms 

of burning necessity; but, however necessary they may be, however great our anxiety may be to 

accomplish them, we cannot enter upon them. Our task is already surrounded by difficulties. We are 

weighted, if not overweighted; and we simply dare not add another to the many difficulties under 

which we labour. 

 

Mr. BARTON: I would point out, as has been suggested by the hon. member, Mr. Playford, that 

what we are asked to deal with scarcely comes within the scope of the 1st resolution. The question 

whether we should continue, as in this colony, with a constitution involving a nominated upper house, 

may be the subject of debate hereafter. It cannot, however, be said to come within the purview of the 

powers, privileges, and territorial rights referred to in the resolution, which are quite distinct from the 

[start page 336] matter of constitutional machinery. The constitution of the upper houses is a question 

of constitutional machinery, and it is not a question which the hon. member, Sir Henry Parkes, 

apparently endeavoured to aim at in framing this resolution. He has endeavoured to settle the question 

of the powers, privileges, and territorial rights of the various colonies, and the principles which should 

guide us in dealing with them, entirely apart from the machinery by which the federal constitution 

should be created. The one state of things he has put into the 1st resolution, and the other state of 

things into the 2nd resolution. The mode of appointing the various legislative councils is not a matter 



connected with the powers, privileges, and territorial rights within the meaning of this resolution at 

all. That is simply a matter of constitutional machinery which will come within the purview of the 

second set of resolutions. Therefore I think there is a good deal of force in what has been suggested by 

the hon. member, Mr. Baker, that we are jumping before we come to the stile in dealing with the 

subject of nominated houses before we come to the second branch of the subject dealt with in these 

resolutions. It may be-especially when we come to consider that there will be a probability, at any 

rate, of the members of the senate who are to represent the various provinces being elected by the 

legislatures of those provinces-a very important matter for us to consider whether the legislatures of 

there provinces, as they are bicameral, shall not in both branches depend upon the popular will. As the 

hon. member, Mr. Playford, has suggested, even although there ought to be no desire to limit the 

debate in any way, it may be very important for us to consider whether even then the power delegated 

to us by the resolutions appointing us entitles us in any way to discuss the constitutional machinery of 

our respective provinces. I am of opinion, with the hon. member, Mr. Playford, that it does not do so. 

Assuming, at any rate, that it does not give us the power to pass any resolution upon the subject, there 

has been a general consensus of opinion that the debate should not be limited, and I, for one, shall not 

be among those who would raise any objection to that being discussed when the proper time arrives. 

But I submit that the proper time has not arrived yet to discuss the question of nominee chambers. 

That rests under the second batch of the resolutions, and not under the first. It is a matter of 

machinery, and not a matter of the "powers and privileges, and territorial rights," within the meaning 

assigned to those words by the first resolution. I wish to call attention to the use of the word 

"surrender" in these resolutions. Does it mean a surrender of powers and privileges as well as of 

territorial rights; or does it refer merely to such surrender of territory as might be, necessary, for 

instance, if we submit to our parliaments the propriety of constituting a federal capital? I quite share 

the regret expressed by the hon. members Sir Samuel Griffith, that it is a very great pity that we have 

to discuss the meaning of these resolutions, and especially the meaning of the word "surrender," in the 

absence of the hon. gentleman who has moved them. This is a word which seems to me to require 

considerable explanation, and without some explanation of it from the mover of the resolutions, it is 

very difficult for us to say whether or not we will pass the resolution at all in its present form. 

 

An HON. MEMBER: Where is the hon. gentleman? 

 

Mr. BARTON: I understand that the mover of the resolutions, being greatly fatigued, has gone 

home. If his collaboration with us is to be of the value we hope it will be, there is no one amongst us 

who will begrudge his taking rest at any period of the proceedings-knowing well the [start page 337] 

serious accident under which he has been suffering for a very long time, and the necessity to our 

proceedings of his conserving all his energies, so as to make him of the best use to us during the 

proceedings of the Convention; and I hope no suggestion, whether it may be called generous or 

ungenerous, will be made that Sir Henry Parkes at any time is not doing well to take such rest as he 

needs. But I was going to submit this to the Convention: supposing a decision is come to upon this 

resolution this afternoon whether we might not arrive at something that will prevent any 

misconception of it by adding a separate clause afterwards. There is a portion of one of the clauses of 

the American Constitution which seems to embody all that will be required to define this resolution 

sufficiently. I will read the words: 

 

No new state shall be formed or erected within the jurisdiction of any other state,- 

 

That is of course subject to any provision which may be made for the establishment of a federal 

capital. 

 

nor any state be formed by the junction of two or more states, or parts of states, without the 

consent of the legislatures of the states concerned as well as of the Congress. 

 

Mr. KINGSTON: Is it worth while to insert that now? 

 



Mr. BARTON: There is one reason why I think it is. No doubt a committee will be appointed to 

draft a bill, which work will necessarily have to be conducted privately, because you cannot draft a 

bill, at any rate, with the reporters present taking down every suggestion you make. Before the 

Committee goes to that work it will be necessary that the people of all the colonies should be aware of 

what we are proceeding to do; and there is a feeling in some quarters of alarm, which I think might be 

very well removed by a provision of this sort. I would suggest, therefore, that before we pass the 

resolution in its present form we ought to add a second clause, which I shall be prepared to propose, in 

some such words as I have read. In a draft bill, which I find some gentleman has prepared, it is put 

perhaps in a more logical form, and it would read rather in this way: 

 

No new state shall be formed by the junction of two or more states, or parts of states, nor any state 

formed or erected within the jurisdiction of any other state, without the consent of the legislatures of 

the states concerned as well as of the federal parliament. 

 

Sir SAMUEL GRIFFITH: That is from the American Constitution! 

 

Mr. BARTON: Yes. It seems to me that it will give definition to the meaning of the word 

"surrender," and prevent its being misinterpreted by people out of doors in such a way as to cause 

them to feel any alarm or distrust at the proceedings of this Convention. If we are to build this 

structure entirely upon a foundation of goodwill-as I think we are to do-we should proceed at each 

step so as to disarm suspicion, and let the world, or, at any rate, the world we are dealing with, know 

that no rude interference with the territorial rights, or with the actual land of any colony, is 

contemplated except with the consent of those who are concerned; and I trust that if such an 

amendment is moved by me, it will receive the consideration of the Convention, or that something in 

a better form will be proposed by some other hon. member. 

 

Mr. WRIXON: With regard to the point brought forward by the last speaker, it is undoubtedly 

worthy of attention but I would submit to the hon. gentleman that it is somewhat premature to raise 

the question just now. All that the resolution does is to lay down the general principle that the states 

shall retain everything except what it is agreed they shall surrender to the central government; and it is 

impossible to say what that surrender will include until we have finished our task-until we have gone 

through the [start page 338] whole of our measure, and determined what matters the states shall retain 

to themselves, and what matters shall be conceded to the central government Therefore I submit that it 

would be premature now in this introductory statement of a general principle, to go on specifying 

either territorial or any other rights. This is merely a sort of introduction to what we are afterwards to 

do, and it says "in respect of such surrenders as may be agreed upon"-that is, hereafter, and not while 

we are now discussing. As to the point mentioned by the hon. member about the rights of territories, I 

quite agree with him that it is important that a clause dealing with that question should be inserted in 

the bill hereafter, and the words the hon. gentleman suggested from the American Constitution will be 

well worthy of attention but at present the proposal seems to me to be premature. As to what has been 

said by the hon. members, Sir George Grey and Mr. Macrossan, I hope they will not understand that 

we at all under-value the importance of their suggestion. The simple view which we all take in this 

Convention is that we have no commission to deal with it. 

 

Sir SAMUEL GRIFFITH: With reference to the use of the word "surrender," I think I can state 

the reason that induced Sir Henry Parkes to use that term. I believe the constitutions of all the 

colonies-certainly those of the older ones do-contain an express provision that the legislatures of those 

colonies shall have power to "make laws for the peace, order, and good government of the territory in 

all cases whatsoever." That is practically autonomy. Consequently, any powers given to the federal 

parliament must involve a surrender of some of those autonomous powers. Therefore, I understood 

that Sir Henry Parkes thought that this was the aptest word by-which to express the relationship of the 

states to the federal government-they are surrendering some of their present absolute powers to the 

federal parliament. With respect to the suggestion of the hon. member, Mr. Barton, that we should 

amend this resolution by inserting further limitations before we are in a position to frame a 

constitution, I would respectfully submit that we are by no means in a position to begin the draft of a 



federal constitution, nor shall we be even when we have passed these resolutions. There are at least 

some scores of subjects which must be defined by discussion. 

 

Mr. WRIXON: By resolutions! 

 

Sir SAMUEL GRIFFITH: Yes, by resolutions as an instruction to the framers of the draft. But 

for the purpose of framing those resolutions the propositions now before us, as I understand, are 

intended as guide-posts in the first instance. One of the first things to be done will be, as was done in 

the United States, to classify the powers to be surrendered to the federal parliament. It, is impossible, 

at this stage of the discussion, to define those powers; but this resolution indicates the test that is to be 

applied as each subject comes up for consideration: " Is it necessary, or is it incidental, to the power 

and authority of the federal government?" If we affirm that principle, we shall easily be able to apply 

it, though, as to the mode of application, opinions may differ, and we shall then be able to proceed to 

the next step. 

 

Mr. MUNRO: Would not the word "or" be better than the word "and"? 

 

Sir SAMUEL GRIFFITH: I should say so; but that may be simply a misprint. On this point I 

hope I shall not be considered as doing too much if I mention that a few months ago it became the 

duty of the Government of Queensland, in consequence of the state of things there, to consider, as a 

practical matter to be dealt with within our own boundaries, what were the proper subjects for a 

central parliament to deal with as compared with [start page 339] those that should be left to local 

parliaments. The Government were, under the circumstances, obliged to make out a list-a tolerably 

complete one, I believe-of the different subjects for legislation and for executive government. 

Although it was not prepared in view of this Convention, and although it does not indicate the lines 

upon which we should advocate that the functions of a national Australian government should be 

defined, I believe it is a tolerably complete list of the subjects which will have to be assigned by us to 

one authority or the other, and if any hon. members can find any advantage in perusing it, it is at their 

disposal. I think that what we should do, after disposing of these resolutions, which I would suggest 

should not be amplified more than is necessary, is to appoint a committee, charged with the duty of 

preparing a second series of resolutions, founded upon and springing out of these. 

 

Mr. PLAYFORD: Draft the bill on these resolutions! 

 

Sir SAMUEL GRIFFITH: They are not sufficient to draft a bill upon. No committee would 

know the opinions of the Convention sufficiently to be able to draft a bill upon these resolutions. 

 

Sir PATRICK JENNINGS: Why not amplify them? 

 

Sir SAMUEL GRIFFITH: They must be amplified to a very considerable extent. Suppose a 

committee framed a bill upon these resolutions, and it turned out that half the principles contained in 

it did not commend themselves to the Convention, they would have to do their work over again. I, for 

one, do not desire that anything of that sort should happen, and I think that it is necessary that there 

should be an intermediate stage between the adoption of these resolutions and the drafting of a 

constitution. I have had some experience of this sort of work, and I know that unless we are aware 

beforehand what are the lines upon which the Convention wishes the constitution to run, it will be 

impossible for a committee to frame one. 

 

Mr. PLAYFORD: These are the lines! 

 

Sir SAMUEL GRIFFITH: These are some of the lines, the elementary lines; but there are a great 

many other things to be determined. For instance, what are the subjects which are to be left to the 

federal government? There will have to be an enumeration of twenty or thirty subjects, 

 



Mr. PLAYFORD: Put them into the bill, and if we do not like them we can strike them out. That 

will be a great deal better than having to draft a new series of resolutions. 

 

Sir SAMUEL GRIFFITH: For instance, it will have to be determined how many members shall 

be sent to the senate from each state, how they are to be elected, in what rotation they are to go out, 

what the powers of the senate shall be, and, many other matters. 

 

Mr. PLAYFORD: Put them all in the bill! 

 

Sir SAMUEL GRIFFITH: The hon. member, if he had had any experience, would know that in 

drafting a bill it is better to know beforehand what is the object which its promoters desire to obtain. 

 

Mr. PLAYFORD: We know the object! 

 

Sir SAMUEL GRIFFITH: I have mentioned several matters in connection with the senate upon 

which it is impossible for a committee to know the feeling, of the Convention. 

 

Mr. BAKER: There is the power of veto over provincial acts! 

 

Sir SAMUEL GRIFFITH: I am, as one coming from a distant part, anxious to adopt that form of 

procedure which will facilitate the business of the Convention, and I commend this suggestion to hon. 

members as the shortest way of getting through our work. 

 

[start page 340] 

Mr. THYNNE: Before we can deal with the resolution practically it will have to be subdivided. 

Several subjects are comprised in it, to which separate and independent consideration will have to be 

given. It seems to me that the suggestion which fell from the hon. member, Sir George Grey, has not 

received that amount of attention which it deserves. When we are considering the preparation of a 

federal constitution, one important element in the consideration is of what items is the federation to be 

composed, and each circumstance affecting the separate elements of which the constitution is to be 

constructed is of considerable importance. But there is one matter which I should like to suggest for 

the consideration of the hon. member, Sir George Grey, in connection with his great desire to alter the 

constitutions of these colonies where they have nominee upper houses, and it is this: No doubt the 

constitution which is framed by this Convention will have to go to the parliaments of each of the 

several colonies, and will have to be indorsed by them before it can come into operation; but I would 

point out to the hon. member that there will be quite as much difficulty in getting a federal 

constitution containing the clauses which he desires to see inserted in it passed by the colonies 

containing nominee houses as there would be in getting similar amendments in their constitutions 

agreed to in the separate colonies. I point this out to the hon. gentleman, and to those who may think 

with him, in order that the matter may receive a little further consideration, and the direction in which 

that consideration should go is this: Will it be necessary that the constitution which we are about to 

frame shall be submitted to each parliament and adopted by it, or will it be sufficient to have it 

submitted to conventions in the separate colonies? 

 

Dr. COCKBURN: Direct to the people! 

 

Mr. THYNNE: I approve of its being submitted direct to the people. But if it is submitted to the 

parliaments and requires their endorsement, the difficulty which I point out will be just as great in 

getting the constitution adopted as would be the difficulty of getting amendments made in the 

constitutions of the colonies which have nominee houses. 

 

Sir SAMUEL GRIFFITH: It could not be submitted to a convention without the consent of 

parliament! 

 

Mr. DEAKIN: Or to the people without the consent of parliament! 



 

Mr. THYNNE: Probably the constitution will be submitted to the several parliaments, and then 

they will make provision by which conventions shall be called together in each of their colonies, to 

give an affirmative or a negative vote upon the adoption of the constitution; but of course before that 

can be done the parliaments will have to a certain extent to give their approval to the federation. 

 

Sir JOHN BRAY: In reference to the remarks of the hon. member, Sir Samuel Griffith, if we are 

to undertake to go through these resolutions first, and then have some others submitted to us, we shall 

be long indeed before there is any chance of getting the bill. It seems to me that it will be convenient, 

after we have adopted as much of these resolutions as we can, and have amended them where 

necessary, if a committee consisting of one or two representatives from each colony is appointed to 

instruct a draftsman to draw up a bill. I think we could get representatives from the different colonies 

who would take the responsibility of having a bill prepared in such a way as to elicit full discussion, 

and to allow hon. members to give a definite vote upon the subject before us. But if we are first to 

decide on the matters to be put into the bill, and then to deal with the bill itself, there will be great 

delay. 

 

[start page 341] 

Sir SAMUEL GRIFFITH: We both have the same object in view-speed! 

 

Sir JOHN BRAY: Yes; and I do not suppose that my hon. friend would hesitate to take the 

responsibility now of instructing a draftsman to prepare a bill which would embody in a general way 

the views of hon. members. It would, of course, be subject to amendment. But we shall do no good if 

we declare first of all the provisions to be included in the bill, then have a bill embodying them 

prepared, and then reconsider them as contained in the bill. Of course the matter must be fully 

discussed; but it is our desire to save time as much as possible. With regard to the remarks made by 

the hon. member, Sir George Grey, I agree with those who say that they are not entirely out of place 

here, because the preamble to the resolutions is that  

 

in order to establish and secure an enduring foundation for the structure of a federal government. 

 

Certain propositions should be agreed to. And I understood the hon. member to say that in order to 

secure "an enduring foundation," we ought to provide that all parliaments shall be elected by the 

people. That is the groundwork he takes. We could not attempt to say, of course, what the constitution 

of any colony should be; but I feel quite satisfied that if the people of New Zealand, through their 

House of Representatives, express a strong and decided desire to do away with their nominated upper 

house, and have an elective upper house, the governments and parliaments of the other colonies will 

do all they can to assist them in accomplishing that object. I feel, as has been said, that we attach too 

much importance to the words, "The powers and privileges and territorial rights of the several existing 

colonies shall remain intact"; because our desire is not to take any power away they at present have to 

alter their constitutions. I would ask the hon. member, Mr. Barton, not to lay too much stress upon the 

word "surrenders." It seems to me that if we want to get on with business the sooner we pass the 

resolutions in some satisfactory state, which will commend itself to the views of hon. members 

generally, and the sooner we get a draft bill submitted to us, the better we shall expedite our business. 

 

Mr. DIBBS: When I had the honor of addressing the Convention the other day, I took the liberty 

of saying that the resolutions had been presented wrong side up. I am of that opinion still. I am also of 

opinion, after having listened to the many speeches in Committee, that there is great force in the 

remarks of the hon. member, Sir Samuel Griffith, supported by the hon. member, Sir George Grey. 

These resolutions are as bald as a billiard ball, and there are no members of the Convention, 

excepting, perhaps, those who have come with constitutions ready cut and dried in their pockets, who 

can be prepared to arrive at any conclusion as to what form of constitution should be submitted. The 

resolutions in their present shape are as unsatisfactory as they can be, and it is because of their 

unsatisfactory character that all this debate has taken place. Supposing it were possible that we could 

arrive at some amended form of resolution, such as was suggested by the hon. member, Mr. Barton, 



and supported by the hon. member, Sir John Downer-a resolution declaring that territorial rights shall 

not be disturbed in any way, and then that the Convention went on to say that the federal government 

should have certain powers to be named, the matter would at once be brought into it form upon which 

a bill could be constructed. Some time ago I prepared, with the intention of submitting it in 

Committee for the purpose of tacking it on to the resolution we are considering, the following clause:- 

 

The federal parliament shall have control of the military and naval defences(the governor- [start 

page 342] general being commander-in-chief), mint and coining and currency, extradition, marriage 

and divorce, aliens and naturalisation, tariff, foreign relations, post and telegraph, weights and 

measures, patents and copyrights, quarantine, census and statistics, banks, legal tender, commerce, 

shipping, navigation, and lighthouses. 

 

I have also prepared another clause, setting forth what the state rights should be a general saving 

clause, giving the state parliaments power to deal with all other matters which are not actually handed 

over to the federal government. If a committee were appointed after some agreement had been come 

to as to the powers upon which a bill should be drawn up, they would have something to work upon; 

but they would have nothing to work upon in these wretchedly bald resolutions-resolutions which, the 

mover told us, were only thrown down-like a bone thrown to a lot of dogs to worry over-for the 

purpose of discussion. We have worried over them, and there is no material in them upon which 

anything like a constitution can be built. If some person were to frame a constitution upon these four 

bald resolutions, or if a committee of the Convention were to frame a constitution, we should be 

where we are now, determining the powers which the federal government should possess. We have 

fired off all the powder, and now we hare come to solid hard work. 

 

Mr. KINGSTON: To the bomb-shell! 

 

Mr. DIBBS: The hon. gentleman will hear about that by-and-by. The bomb-shell question has 

been terribly misunderstood, especially by my powderless friend, the Chairman of Committees. It has 

been misunderstood by him, because, unfortunately, he finds that his powder, when he wants it to go 

off, is sometimes damp. We require a sub-committee to act in connection with the Parliamentary 

Draftsman. The Parliamentary Draftsman should possess an expression of the views of the 

Convention as to the powers which a federal government should possess, and the sooner we get to that 

stage the better. I shall be prepared, as soon as the hon. member, Mr. Barton, deals with the resolution 

declaring us the retention of provincial or state rights, to move that a bill be drawn up embodying 

certain powers, the states to deal with the remaining powers afterwards. With material of that kind, I 

think the hon. member, Sir Samuel Griffith, will be disposed to admit that those who proceed in the 

manufacture of a constitution will have fair and good ground to work upon. Otherwise we shall 

merely play upon the surface of a very hard piece of ground. We are wasting a deal of time, 

profitably, I hope, to the members of the Convention from other colonies, Even those who reside in 

Sydney, however, feel it somewhat tedious to be compelled to attend here day after day to the neglect 

of their private business. What must it be, then, for our friends from abroad? 

 

Mr. KINGSTON: I cannot appreciate the strictures which the hon. gentleman who has just sat 

down has launched at the resolutions. The resolutions were introduced for a certain specific object, 

that of raising discussion, and they have certainly accomplished it, and, as was intended when they 

were first tabled, we are now in Committee for the purpose of putting them into such a shape as will 

enable a bill to be drafted. I think we ought to recognise this: that whilst they are sufficient for the 

purpose of raising, discussion, they are not sufficient in their present form to enable a draftsman to 

draft a bill which is likely to give satisfaction to the Convention generally. At the same time, we need 

not provide in this discussion with great particularity for all possible details, because if we do that it 

will simply amount to an attempt on the part of the Convention itself to draft a bill. Something must 

be left to the consideration of those who will be intrusted with the preparation of the measure, and 

who will have to put certain [start page 343] minor matters into such a form as they may consider best 

likely to meet the wishes of the Convention. I do not think the resolutions, as they stand at present, are 

sufficient to enable a bill to be satisfactorily drafted. Nor, do I see the necessity for the suggestion 



which has been thrown out, to the effect that a sub-committee should be up pointed to draft further 

resolutions to be submitted to the Convention. There are several most important principles embodied 

in the resolutions, and I think, if we take them as a frame-work upon which to engraft such other 

resolutions as we consider essential on matters of importance, we shall do better than if we attempt to 

set out everything in detail. In connection with this matter, I should like to say that I sympathise with 

the suggestion which has been made by the hon. member, Mr. Barton, as to the propriety of laying 

down in these resolutions, for the guidance of the draftsman, the principles upon which fresh states 

may be carved out of the different provinces. It has been well said by various hon. members that a 

provision of this sort would be likely to be inserted by the draftsman without any special instructions. 

Such a provision was originally contained in the United States Constitution, It is also contained in the 

South African act. We must remember, however, that it was not originally contained in the Canadian 

States Constitution, in the British North American Act of 1867, and that legislation had to be 

introduced for the purpose of meeting it in 1871. Under these circumstances, particularly in view of 

the doubts which have been expressed in various quarters as to the intention of the Convention with 

reference to the appropriation of territory which belongs to the several colonies, it would be just as 

well to make the matter perfectly plain. There would be no difficulty whatever in adopting the 

provision which has been suggested by the hon. member, Mr. Barton, and if the hon. member will 

move the resolution in question as an amendment to that which we have before us, I shall be most 

happy to support it. At the same time, I think it would be well, not only to provide for the consent of 

the local legislature, and of the federal parliament, to the carving of new provinces out of existing 

colonies, but that a provision should be inserted, possibly in the shape of a referendum, for 

ascertaining what are actually the wishes of the people themselves on the particular point. If we 

discuss this subject at this stage in connection with the resolutions-it is a matter of importance and of 

principle-we shall shorten the way towards getting it absolutely settled, and will certainly also lighten 

the task which will be imposed on those whose duty it will be to draft the bill. I think that if we deal 

with each question as it arises; if we refuse to attempt to put off the day when it will be necessary for 

us to face and discuss and settle these difficulties; if we meet this point which has been raised, and 

dispose of it, and deal similarly with all other matters of principle, whilst relegating questions of detail 

to the consideration of the draftsman intrusted with the preparation of the bill, we shall do well; and I 

shall be happy to join in doing whatever is necessary to dispose of the matter now raised, which may 

fairly be considered a matter of principle. 

 

Mr. WRIXON: A new matter, one of procedure, has been raised, which it is very important to 

decide, and I wish to say a word about it. It will, I imagine, be utterly impossible to draft a bill unless 

you draw up full instructions for it. No one can say that if we pass all these resolutions they will be 

instructions. No draftsman could know what are our ideas upon the vast number of matters that must 

yet be provided for. All a draftsman could be expected to do would be to put into technical and legal 

language [start page 344] what we determine, and there are not only one or two, but fifty or sixty 

matters of detail, all of which we must vote upon before we can employ a draftsman; therefore I 

thoroughly agree with the proposition made by the hon. and learned member, the Premier of 

Queensland, which I do not think is open to dispute, namely, that after we pass this resolution we 

must pass a number of other resolutions embodying the details of the bill; but, nevertheless, I would 

advise the Convention to go on as fast as we can in dealing with what is before us, for this reason: if 

we take what is before us, and determine all the questions that are raised by these resolutions, though 

that will by no means afford materials for a bill, it will determine one or two points which it is 

essential we should have determined before we talk of any bill at all. We shall determine the question 

of state rights, as against dominion rights, and, of course, any arrangement for customs revenue. All 

that is provided for; and I suggest that we go on as fast as we can with what is before us, all the while 

understanding that it is imperfect, but yet that it embodies vital questions; and when we have 

determined these I do not think that we shall have much difficulty in passing thirty or forty other 

resolutions dealing with matters all essential to a bill being drawn. 

 

Sir JAMES LEE-STEERE: I rise to support the proposition of the hon. and learned member, Sir 

Samuel Griffith, that before a bill be drafted we pass some other resolutions saying what provisions 

the bill shall contain, more especially in regard to the powers to be conferred on the federal 



government. I cannot see how we can come to a determination as to the powers that we propose to 

confer on the senate until we know what powers we are going to give to the federal parliament. I think 

it will expedite matters very much if further resolutions be prepared by the Committee, and it certainly 

will not cause any further long discussion on the bill. 

 

Resolution agreed to. 

 

Mr. BARTON: I think we may as well take into consideration at once the propriety of amplifying 

these resolutions, so that they may be a sufficient instruction to any drafting committee or draftsman-I 

myself am in favour of a drafting committee being elected-without going through the intermediate 

stage suggested by the hon. and learned member, Sir Samuel Griffith. We have all one thing in 

common-that is, the saving of time. Now that we have taken these resolutions in hand, the subjects of 

absolute principle are not so very numerous. Most of the provisions of the bill, or a large number of 

them, at any rate, would be provisions in regard to matters of detail, and they would all be subject to 

amendment. The drafting committee that we shall elect will have such a knowledge of the feeling and 

opinion of hon. members, as can be derived from a study of the debates, that they will be able, as 

regards most ordinary matters of detail, at any rate, to frame provisions which will probably be within 

the drift of the discussion, or, at any rate, there will be a fair basis for proceeding in Committee upon 

the bill. Why, then, without this intermediate stage, should we not lay down matters of principle, so 

long as they are matters of the inherent principle? It seems to me that it will be easier and shorter to do 

that, and it would not be necessary to add to the resolutions more perhaps than half a dozen provisions 

to enable the drafting committee to have a sufficient set of instructions to prepare a bill that we can go 

on with. Therefore I move: 

 

That the following stand as clause 2:-"That no new state shall be formed by separation from 

another state, nor shall any state be formed by the junction of two or more states, or parts of states, 

without the consent of the legislatures of the states concerned, as well as of the federal parliament.” 

 

[start page 345] 

Sir SAMUEL GRIFFITH: Before that resolution is formally put, I would suggest to the hon. and 

learned member, Mr. Barton, whether he thinks it desirable to propose that resolution formally from 

the chair in the absence of the hon. member, Sir Henry Parkes? I do not profess to be in that hon. 

gentleman's confidence with respect to the resolutions any more than is any other member of the 

Convention; but he is specially in charge of these resolutions-they are of his own drafting entirely, and 

I am under the impression that he does not desire, from his point of view, that they shall be amplified 

to any great extent, at any rate. They are now, of course, in the hands of the Committee; but it would 

not be courteous, nor in accordance with parliamentary practice, to insist on any important 

amendment in the hon. gentleman's absence. 

 

Mr. GORDON: Are we only to agree and not dissent? 

 

Sir SAMUEL GRIFFITH: I merely call attention to the hon. member, Sir Henry Parkes' 

unfortunate absence. 

 

Mr. GORDON: Then we should not sit! 

 

Mr. BARTON: I think that we might go on with the discussion, but not take a division until the 

next sitting day! 

 

Sir SAMUEL GRIFFITH: I may take this opportunity of adding to what I said just now, that one 

of the matters upon which the draftsman will have to be instructed is, how the governors of the 

colonies are to be appointed. Is there a single member of the Convention who has the slightest idea 

what is the opinion of the Convention on that point? 

 

Mr. PLAYFORD: They can put something in the bill, and we can agree to or dissent from it! 



 

Sir SAMUEL GRIFFITH The hon. member must have a very small knowledge of the drafting of 

bills if he says that. Another question which has to be considered very fully is, what provision is going 

to be made in reference to the enormous surplus revenue which the central government will have? 

That is one of the most important matters that we shall have to deal with, and it must be discussed 

very fully. 

 

Mr. MUNRO: What is the good of raising new questions now? 

 

Sir SAMUEL GRIFFITH: I am merely pointing out that these are things which must be settled in 

a preliminary manner before anything can be put into concrete form. 

 

Mr. MUNRO: If we are going to discuss the whole subject on every motion we shall never get 

through the business! 

 

Sir SAMUEL GRIFFITH: I am not proposing to discuss them, but am merely pointing out that 

there are a number of subjects besides those mentioned in the resolutions which must be discussed 

before they can be put into a concrete form. I am disposed to think that the shortest way would be the 

appointment of a committee straight off. 

 

Colonel SMITH: Why not do it? 

 

Sir SAMUEL GRIFFITH: I have pointed out the objections to it. I am most anxious that we 

should get the business done as soon as possible. 

 

Mr. MUNRO: I want to call attention to what appears to me a slight irregularity. I understood that 

we were to be governed by the standing orders, of the House of Commons, which are practically the 

standing orders of our legislatures. We have passed one resolution, and there are others to follow; but 

now it is proposed to bring a new resolution in between the 1st and the 2nd. That is not in accordance 

with our practice. My object in speaking is to try to get back to a business-like way of going on. 

According to our practice we must either add Mr. Barton's resolution by way of amendment to the one 

before the Chair, or allow it to remain until all the resolutions are dealt with. 

 

The CHAIRMAN: I am bound to say that, in my opinion, the hon. member is out of [start page 

346] order in proposing his resolution at this stage. He should either have proposed it as an 

amendment, or have waited until the whole of the resolutions had been disposed of, and then have 

proposed it as a new resolution. An hon. member having raised an objection to the resolution, I must 

rule it out of order. 

 

Mr. BARTON: I did propose at first to submit the proposal in the form of an amendment, but I 

thought the better course was to submit it as a new resolution. I know that that is not strictly according 

to parliamentary rule, but I thought that a greater degree of latitude would be allowed than is 

ordinarily permitted in Parliament. 

 

Mr. DEAKIN: I wish to propose that the 2nd resolution be postponed until after the 3rd 

resolution, with the view of giving No. 3 priority over it. This, it appears to me, would be the logical 

order of dealing with the resolutions. 

 

The CHAIRMAN: According to parliamentary practice, if the 2nd resolution is postponed, it 

must be until after the discussion on all the other resolutions. 

 

Mr. DEAKIN: There may possibly be no objection to the course I suggest. I move, with 

concurrence: 

 

That resolution No. 2 be postponed and stand after resolution No. 3. 



 

Mr. FYSH: I must ask the ruling of the Chair on the subject, As the hon. member, Mr. Munro, 

pointed out, we must carry out our parliamentary practice in its entirety. The proper course, under the 

circumstances, will be to treat the resolutions as a bill. If one is reserved it must be dealt with after the 

whole of the other resolutions have been disposed of. 

 

The CHAIRMAN: The hon. member, Mr. Deakin, has asked to be allowed to take another course, 

with concurrence. Does the hon. member object? 

 

Mr. FYSH: No, I shall not raise any objection. 

 

Motion agreed to. 

 

Resolution No. 3 proposed: 

 

That the power and authority to impose customs duties shall be exclusively lodged in the federal 

government and parliament, subject to such disposal of the revenues thence derived as shall be agreed 

upon. 

 

Mr. DEAKIN: The first question that arises in connection with this resolution is whether the word 

"excise" will not require to be inserted. I move: 

 

That after the word "customs," the words and excise" be inserted. 

 

Mr. ADYE DOUGLAS: Before that alteration is made we ought to have some explanation as to 

what the hon. member would include under the term "excise." In different colonies the word is 

interpreted in different ways. In Victoria, the excise duties are of the same character as those levied in 

England; but in Tasmania we have a stamp duty which is virtually an excise duty. Every barrel of beer 

has to be stamped, and all breweries are subject to Government supervision. Would such a duty come 

within the meaning of "excise"? Before the word is inserted we should know to what it is intended to 

apply. 

 

Mr. MCMILLAN: I presume that when we come to deal with the matter in the federal parliament 

there will be a uniform excise, and whatever principle is agreed to generally will be extended to all the 

colonies, consequently no difficulty can really arise. 

 

Mr. ADYE DOUGLAS: A difficulty will arise at once if it is made payable into the general 

revenue. I imagine so at least, because we in Tasmania should at once do away with the duty. 

 

Mr. MCMILLAN: The fact of what the hon. member's colony will do beforehand will not affect 

what the federal government will do afterwards, even if they had no excise whatever. The hon. 

member referred to a system of affixing stamps to beer barrels. It is simply a modus [start page 347] 

operandi for collecting the excise duty; it can scarcely be called a stamp duty in the strict sense of the 

term. 

 

Mr. ADYE DOUGLAS: It is strictly excise! 

 

Mr. PLAYFORD: There will be no more difficulty, I imagine, in connection with excise duties 

than in connection with customs duties. I suppose it is understood by all of us that the customs duties 

or excise duties shall be of a uniform character; that one law shall not be made to suit Victoria, 

another law to suit South Australia, and another law to suit Western Australia; but that whatever 

customs laws are passed shall be absolutely the game as regards all the colonies. I do not suppose it is 

necessary to insert every little thing in the resolutions for the information of the celebrated draftsman 

of this bill. 

 



Mr. THYNNE: There is something more in the insertion of the word "excise" than appears at the 

first blush. Perhaps the question of state rights may come in in a way which we do not anticipate. In 

Tasmania a great many articles are liable to excise duty which are not liable in the other colonies. 

 

Mr. BURGESS: Only one-beer! 

 

Mr. THYNNE: There is nothing to prevent a duty on the production of tobacco being classed as 

an excise duty. In fact, many other products might be made liable to excise duty in just the same way. 

Is the federal government to have the same power of imposing taxation on local productions as the 

state governments have. The subject wants a little more consideration, I think. I can foresee 

possibilities under which rival claims may be made by the separate colonies, and by the federal 

government to impose taxation on the same objects. We must bear in mind that we are producing in 

these colonies almost everything that we require. Some colonies produce what others cannot produce. 

A tax on the productions of one colony would be a very unfair tax, and it might also have the effect of 

depriving each separate state of its own legitimate source of revenue. 

 

Mr. MUNRO: The difficulty which has arisen must be coped with. It will be absolutely 

impossible to give the import duties to the federal government without the excise duties, unless we are 

to allow some colonies to take advantage of others. Take, for instance, the case of an article which I 

do not use. If the federal parliament is allowed to put an import duty on whiskey for the whole of the 

colonies, and one colony puts an excise duty on the local manufacture, and another colony does not do 

so, the result will be that the colony which does not tax the local whiskey will get the local article 

produced to the largest extent, and it will be passed on to other places, because being a local 

manufacture it will not be liable to any duty. I understand, whatever we may do, we intend to apply 

the same law to every colony, consequently we cannot allow the excise duties to go without the 

customs duties, for otherwise the whole thing will be bound to go wrong. At the present time 

Tasmania has an excise duty on beer, Victoria has no such duty; but there is not the least doubt that if 

the revenue of Victoria were to become short, we should fall back on that article as a means of raising 

revenue. If we were to give the excise and customs duties to the federal parliament, we shall expect 

that body to take a large amount of local expenditure off our shoulders. In this way one will balance 

the other. We spend, for instance, large sums on defence works. We expect the federal parliament to 

take over the whole of the defences, and in that way one will balance the other. I am quite clear, 

however, that if the excise duties are not to go with the customs duties the whole thing-will break 

down. 

 

Mr. BAKER: I do not think the hon. member, Mr. Munro, quite understood the [start page 348] 

argument of my hon. friend, Mr. Thynne. My hon. friend, as I understood him, admits that excise 

duties, must be uniform throughout the colonies; he also admits that the federal legislature must have 

the power to impose excise duties; but he points out that, although the duties may be uniform in all the 

colonies, still they may be imposed on some article which is raised exclusively in one colony, as, for 

instance, sugar in Queensland. Therefore the question of state interests comes in, although indirectly, 

in considering the matter of regulating excise duties. My hon. friend's argument is worthy of our 

consideration, because taxation might be imposed in such a manner that one particular state would be 

prejudicially affected, and the rest of the states would obtain an unfair advantage. 

 

Mr. CLARK: The case just mentioned is exactly parallel with the tobacco cases in America, to 

which I referred in my speech on the resolutions the other day. Having had these cases brought under 

my notice, I thought a great deal about the subject and I think the only way in which we can avoid that 

state of things arising under our constitution is by providing that there shall be no export duties, and 

that there shall be no excise duty imposed upon any article which is not also subject to custom duties. 

I think it will cover the whole ground if we have no export duties whatever, and no excise duties 

except on articles which are subject to import duties. 

 

Mr. BURGESS: There can be no doubt that the suggestion of my hon. friend, Mr. Clark, if given 

effect to, will cover most of the ground. If the hon. member, Mr. Baker, will look at the wording of 



the resolution, I think be will see very clearly that the power of levying an excise duty will be lodged 

exclusively in the hands of the federal government, and that the local legislatures will have no power 

whatever to impose an excise duty upon any article. It is very necessary indeed that this power should 

be possessed by the federal government, particularly in view of the way in which the customs duties 

as a whole would be affected if proper care were not taken to provide for this at the outset. The hon. 

member, Mr. McMillan, in his address to the Convention yesterday, referred to the amount of duty 

that would be lost in connection with intercolonial free-trade. I think he stated that the total customs 

revenue of the colonies at the present time was something like £8,000,000; but, that if we had 

intercolonial free-trade, that amount would be reduced by some £225,000. I am quite sure, however, 

that if the matter be carefully looked into, instead of the amount being reduced by some £225,000, it 

will be found that the reduction would amount to between £600,000 and £700,000. Take one item 

alone. On referring to the statistics of Queensland, I notice that the average export of sugar from that 

colony is 40,000 tons per annum. Taking the average duty levied to be £5 per ton, that would 

represent £200,000. In addition to that you would lose a large amount collected upon rum 

manufactured in Queensland, and upon the spirits and tobacco manufactured in both New South 

Wales and Victoria, also upon the wine in South Australia, to say nothing of cereals. It will be found 

that the amount given by the hon. member would be largely increased. It is a matter of the greatest 

moment that we should see that the power of levying excise duties is placed in the hands of the federal 

parliament. 

 

Mr. MARMION: I can see that the giving to the federal parliament of the right to interfere with 

the separate states, so far as the levying of excise duties is concerned, may have rather an 

extraordinary effect, unless something is done in the direction of the suggestion made by the hon. 

member, Mr. Clark; that is, providing for an import duty upon every article [start page 349] upon 

which excise is levied. I will give my reasons for thinking so, and I do not think they have been 

touched upon by any one who has yet spoken. Take, for instance, the colony I represent-Western 

Australia. We are large producers of colonial wine, and we hope to be large producers of tobacco. We 

have also a large number of breweries. Take one of these items. It is proposed by these resolutions 

that trade and intercourse between all the Australian colonies shall be absolutely free. Let us suppose 

that the federal parliament levied an excise duty on colonial wine of a few shillings per gallon for 

purposes of revenue. There would be no objection to that; but what would be the result if we had 

absolute free-trade between the colonies? Colonial wine would be imported into Western Australia 

from the other colonies, and would undersell the locally produced wine; and the same thing would 

hold good with regard to tobacco, and the other items to which I have referred. I believe I am correct 

in that view. I believe it is absolutely necessary that we should carry out either the suggestion of the 

hon. member, Mr. Clark, or one similar to it. 

 

Mr. FITZGERALD: The duty would be uniform in all the colonies! 

 

Mr. MARMION: I am afraid I have scarcely made myself understood. I have not said anything as 

to the uniformity of the duty. I do not know whether the customs duties, excise or import, would be 

uniform; but the case I put is this: Supposing an excise duty were levied on tobacco in Western 

Australia of 1s. per 1b. The manufacturer would have to pay the duty in the first instance, and later on 

the consumer would have to pay it. At the same time, the tobacco grown in South Australia, Victoria, 

and New South Wales would enter the colony duty free. 

 

Mr. PLAYFORD: But there would be an excise duty all over the colonies! 

 

Mr. MARMION: Then, I fear I have misunderstood the question; but I thought an excise was a 

duty imposed upon internal, and not upon external, productions. I have never read of an excise duty 

referring to productions outside of the country in which the duty was levied. 

 

Mr. J. FORREST: It is generally understood to be a duty levied upon home productions! 

 

Mr. MARMION: Then my argument, I take it, is applicable! 



 

Mr. DONALDSON: I think we ought to make haste slowly in this matter. It would be only right 

that the federal parliament should have the right to levy an excise duty upon spirits, tobacco, and beer. 

These are three items subject to excise at the present time. But suppose the parliament were to go a 

little further, it might possibly put an excise duty upon sugar, and, as far as I know, there is only one 

colony in this group at the present time which grows sugar. 

 

Mr. GORDON: Excise would include licenses! 

 

Mr. FITZGERALD: The states representative would see to those matters! 

 

Mr. DONALDSON: I believe an excise would also include a stamp duty. I should like to have 

this matter fully considered. It is getting late, and in the absence of the mover of the resolutions I think 

they might now be postponed until our next sitting. I therefore move: 

 

That the Chairman do now leave the chair, report progress, and ask leave to sit again. 

 

Colonel SMITH: I should like, before that question is put, to ask members of the Convention to 

consider the question as to how much of the customs revenue of the colonies is to be given up to the 

federal body until the general tariff is established. I quite understand the objections of Western 

Australia, and I think all the colonies would object to give up the whole of their customs revenue 

before the general [start page 350] tariff is framed. I think that some limit should be fixed, say about 

one-fifth of the total. A general tariff should be established before the colonies abandon the whole of 

their customs revenue. 

 

Progress reported. 
 

Convention adjourned at 4.40 p.m. 
 

 


