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WEDNESDAY, 18 MARCH, 1891. 
 

Federal Constitution-Appointment of Committees-Adjournment. 
 

The PRESIDENT took the chair at 11 a.m. 

 

FEDERAL CONSTITUTION. 

 

In Committee (consideration resumed from 17th March, on motion by Sir Henry Parkes): 

 

(3.) An executive, consisting of a governor-general, and such persons as may from time to time be 

appointed as his advisers, such persons sitting in parliament, and whose term of office shall depend 

upon their possessing the confidence of the house of representatives, expressed by the support of the 

majority. 

 

Mr. BAKER: I move: 

 

That all the words after the word "advisers" be struck out. 

 

I understand that the Committee is almost unanimously of the opinion that these words should be 

struck out, and that this resolution, together with resolution No. 1 of the second series, should be 

referred to a committee which may be called a committee of compromise, in order that they may 

suggest some solution of the two questions involved in them. It has also been intimated that although 

the majority of the Convention are agreed that this would be a wise course to adopt, still it is desirable 

to discuss the resolution before us in order that the committee may have some idea of the opinions of 

hon. members upon it. We have been told by the hon. the President, that he will be strongly opposed 

to any patchwork constitution, and that to take part of the constitution from one country and part from 

another is extremely inadvisable. But I would point out that up to now every resolution which we 

have passed has been taken from the American Constitution. Of the first series, resolution No. 1, 

which gives the central government certain specified and defined powers, comes from the United 

States and so do resolutions Nos. 2 and 3, which give the federal parliament the power to impose a 

federal tariff, with free-trade between the states, and resolution No. 4, which puts the federal forces 

under the one command of the federal government. Of the second series of resolutions, No. 1, 

providing for the election of a senate composed of an equal number of members from each province, 

with periodical retirements, constituting a body with continuity and perpetual existence, comes from 

America, and the only two words in all the resolutions which we have passed which are not identical 

with the American Constitution are those at the end of resolution No. 1 in the second series, because 

the American Senate can initiate a bill imposing taxation. 

 

Mr. CLARK: Not initiate! 

 

Mr. BAKER: Yes, it can initiate taxation. The only limitation in the American Constitution is that 

all bills which appropriate revenue must initiate in the House of Representatives, and we have gone a 

little bit further than that. This being so, unless we are prepared to follow the American Constitution 

still further, we must have a patchwork. I do not think there is a member of the Committee who will 

suggest or argue that we ought to follow that Constitution in relation to the executive. The 

fundamental condition that we are not to elect a president precludes us from considering the question, 

and, if we were not precluded from considering it, the too great disassociation between the executive 

and the legislature, which has been adopted in the American Constitu tion, has worked so badly that I 



do not think that any one here would advocate the adoption of the system. But we have to have a 

patchwork in the constitution, and it is just as much a patch as any upon it to try and graft the 

American system, which up to now we have followed, on the British responsible government system. 

We have to settle this question somehow, [start page 465] and I quite agree with the hon. the President 

that it is a wise thing to take advantage of the experience of other countries; but where are we to go 

for our experience?, We cannot go to Great Britain for it. A question which I asked in the early stage 

of this debate has not yet been answered. I asked the hon. member, Mr. Deakin, what would become 

of the British Constitution if to-morrow it were proposed that there should be an imperial federation? 

Why, the House of Lords would undoubtedly have to be swept away; and, having swept away that 

body, the whole of the British Constitution would have to be remodelled. There can be no doubt 

whatever about that. They would have to reconsider not only their upper house, their senate, or 

whatever they might call it; but they would also have to consider the relation of the executive to the 

other branch of the legislature. There are two countries to which we can go for experience in this 

matter. We have the experience of America in reference to the executive for 100 years, and their 

system has not worked well; and we have the experience of Switzerland for some forty-three years, 

and we know that the system there has worked well. It was pointed out in one of the leading 

newspapers to-day that there has been a revolution in one of the cantons in Switzerland; but it was not 

mentioned that that revolution was put down with little or no bloodshed, and without the expenditure 

of money. So that if we can argue from that, we must draw a conclusion in favour of the Swiss form 

of executive. 

 

Mr. MUNRO: They murdered one of their chief men! 

 

Mr. BAKER: There have been murders in Victoria, and no form of government can be framed 

which will stop revolution, if there is a section of the community who feel strong enough to try to 

upset the government. 

 

Mr. KINGSTON: There is a telegram in the newspaper to-day to say that the Swiss are amending 

their Constitution! 

 

Mr. MUNRO: No, they are establishing a permanent army! 

 

Sir JAMES LEE-STEERE: That is because of the state of Europe! 

 

Mr. BAKER: When I first came to the Convention, I was of opinion, and I placed that opinion on 

record before I came here, that it would be advisable for us to adopt the British form of constitutional 

government. I came here with that preconceived notion but I also came here to listen to argument, and 

I have learnt that my preconceived notion has entirely disappeared upon further consideration, and 

upon listening to the arguments of the hon. member, Sir Samuel Griffith, and others, I am perfectly 

convinced, so far as I can be convinced at the present moment-I do not say I am not open to further 

argument-that if we have, as we are bound to have, a strong senate which will be the guardian, the 

custodian of state rights and state interests, you cannot have the responsible form of executive 

government, because that form of executive government subsists from the fact that one branch of the 

legislature is paramount. I know it may be stated, "If you go to South Australia, and if you go to 

Tasmania, you will find the British form of responsible government with two elective houses, and you 

will find that, although there has been friction in these two colonies, there has, perhaps, not been 

greater friction there than there has been in other places where a different state of affairs exists." I 

cannot speak positively for Tasmania, but I can speak positively for South Australia, when I say that 

the Legislative Council of that colony, notwithstanding that their powers are contained in the written 

Constitution, have always admitted that you must read between the lines of that Constitution; you 

must always look upon them as holding a [start page 466] position somewhat analogous to the House 

of Lords. It is upon that view of the question that government has been possible at all, and are we 

going to suppose that the federal senate will take up that view? If we are, then the federal senate will 

not be a proper custodian of the powers intrusted to it, and will not be able to properly protect the 

states which it is proposed it shall be established to protect. I do not wish to detain the Committee at 



any length; but I would like to impress upon it that it would be advisable to adopt the suggestion of 

my hon. friend, Sir Samuel Griffith, and to so frame the constitution as to allow, if circumstances arise 

which render it necessary, the adoption of the Swiss form of executive. I press that view, because I 

think it extremely probable that I shall be in the minority upon this question. There are so many 

people here who have grown up under the system of responsible government, who are imbued with its 

excellences, because they themselves have so greatly succeeded, and have occupied such prominent 

positions under that form of Constitution, that they cannot disassociate what they conceive to be the 

excellence of that Constitution from the excellence of the results which, so far as they are concerned, 

have been attained. The longer we live, the more we succeed under any condition of affairs, the more 

likely are we to believe that that state of affairs, which has so benefited us, and has brought us so 

much to the front, is a good state of affairs, and the more likely we are to adopt a narrow-minded view 

of the position, and to be unable to rise superior to the immediate surroundings under which we have 

lived so long. I am afraid that is an idea which is inherent in human nature. I am perfectly willing to 

admit that I am what I am generally supposed to be-a conservative, and that I am exceedingly loath to 

change. But I hope I am able to dissociate from my mind that form of responsible government which 

has worked, taking it on the whole, so well in Great Britain, when we come to consider that we have 

to adapt it, if it is possible to adapt it, to a federation. I believe it is not possible to adapt it to a 

federation; and, therefore, I would ask the committee who will be appointed to consider the matter, to 

make the provisions so elastic as to enable the evolution of events to bring about another form of 

election, or appointment of an executive government which will work in harmony with the main 

principles of a federation. 

 

Sir SAMUEL GRIFFITH: I understand the hon. member, Mr. Baker, proposes to omit all the 

words after the word "advisers," so leaving the relationship of the government to the federation 

absolutely undefined. The resolution as framed proposes, as I pointed out on a previous occasion, to 

stereotype the existing phase of what is called responsible government. I find that when I spoke a 

fortnight ago I was somewhat misunderstood. I was supposed by some hon. gentlemen to have been 

contending for the abolition of what we call responsible government. I by no means contended for its 

abolition. I believe, at any rate, that we had better begin with it. We know of nothing better at the 

present. At the same time, I pointed out that it is difficult to know how what we call responsible 

Government, that is, a government appointed by the head of the state, but holding office in practice by 

the consent of parliament, will fit in with the system of a strong senate. That is an experiment which 

has not been tried; but I do not think that because the experiment has not been tried exactly in that 

form any one of us is in a position to say it will not work. I object, for my part, to say that anything 

will not work. Hon. members told us several times the other day that certain matters will not work, 

and, as I said at the time, it reminded me of [start page 467] the arguments used to George Stephenson 

about the steam-engine. Why should it not work? It is very easy to say that a thing will not work- 

 

Dr. COCKBURN: It has been tried in Canada and will not work! 

 

Mr. MUNRO: Not with a strong senate! 

 

Sir SAMUEL GRIFFITH: What I maintain is this: the genius of the English people has shown 

itself for the last 200 years to be capable of moulding the constitution, so as to suit it to the exigencies 

of the times. Who can tell what the exigencies of the future will be? Are we to suppose, that the 

people of Australia do not possess sufficient inventive or adaptive faculty to adjust their arrangements 

to the exigencies of the times? I contend only for this: that we should not make our constitutions so 

rigid as to insist upon any particular form of government, any particular form, rather, of relationship 

between the executive and parliament. This resolution as framed does insist upon a particular form, 

and not only upon a particular form, but upon a particular present development of that form. As has 

been pointed out already, anything that will not grow is bound to die; and if this constitution is 

adopted in this form it will be incapable of expansion or adaptation. The constitution will be 

stereotyped; it cannot expand, and very likely it will die. I therefore maintain that the words: 

 



whose term of office shall depend upon their possessing the confidence of the house of 

representatives, expressed by the support of the majority- 

 

ought to be omitted, because they would import a rigidity into the constitution which would render 

it impracticable. Further than that, I think there ought to be one assertion of principle, and that is, the 

opposite of that which prevails in the United States. The governing rule with respect to the 

relationship of the executive to the Parliament in the United States is, that the members cannot sit in 

parliament. I maintain that the converse is, not that they shall sit in parliament, as is proposed here, 

but that they may sit in parliament. I suggest, therefore, that the resolution should read: 

 

An executive, consisting of a governor-general, and such persons as may from time to time be 

appointed as his advisers, who may sit in parliament. 

 

As I pointed out at length on another occasion, that is the only formula that has been used in the 

different constitutions to formally describe the relationship between the executive and parliament and 

the Crown, which is commonly called responsible government. 

 

Mr. KINGSTON: It is not necessary to express that, is it? 

 

Sir SAMUEL GRIFFITH: I think it is desirable to say that. It should not be open to discussion 

that we desire to exclude ministers from parliament. I do not think it is necessary to compel them to 

sit in parliament. 

 

Mr. BAKER: I am willing to withdraw my amendment! 

 

Sir SAMUEL GRIFFITH: We should affirm distinctly that we think the executive should be in 

close connection with parliament. That is what we intend to begin with, at any rate. If in time it be 

found expedient that they should not be there they could stop out; but we should retain the 

appointment of the ministers by the head of the state to whom they are nominally responsible, and 

who will see that they retain the confidence of parliament, without which, be could not carry on the 

government. 

 

Mr. WRIXON: I think that the views which I apprehend will prevail in this Convention will be 

met by striking out all the words after "and" and simply inserting "responsible ministers of the 

Crown." Then there would be an executive consisting of the governor-general and responsible 

ministers of the Crown. That would import so much of the English Constitution [start page 468] as 

provides for responsible government, and with it would be carried, of course, the right of responsible 

ministers to sit in parliament. Further than that I do not think we wish to go. I do not think that any of 

us desire now to make a paper constitution for the future dominion. I think that we will be of opinion 

that it will be better to let the dominion modify its constitution as it thinks proper, and as the 

exigencies of time and events may require, because in the dominion parliament the whole of the 

people will be represented, which is, of course, not the case in our Convention, and it will, therefore, 

be highly undesirable for us to impose upon the new dominion government and parliament any 

particular set form of constitution or variation from the English Constitution; but if we leave it simply 

that there should be an executive consisting of the governor-general and responsible ministers of the 

Crown, then any modification which time may show to be necessary or desirable will be brought 

about by the dominion parliament in due course. I think that would be wiser. If we attempt to frame 

any variation, and in express terms to set out any variation from the British Constitution, it will take a 

great deal of time for us to determine what that variation should be, and we have sufficiently difficult 

problems before us without importing that one. Whereas if we leave it to be settled by the dominion 

parliament, and by the effects of experience and time, we will no doubt enable a more satisfactory 

conclusion to be arrived at than we could now come to by any consultation. All I think we ought to do 

is, in fact, to form an executive consisting of a governor-general and responsible ministers of the 

Crown, which is a term well known in constitutional government, and then, I think, we would have 

here all that is necessary. 



 

Mr. MUNRO: I am very glad indeed to find that my hon. friend, Sir Samuel Griffith, wishes to 

put the resolution in this form, because I certainly was under the impression that he was leaning 

towards the Swiss system. This is a departure from either the Swiss or the American system. In the 

American system, the executive cannot speak or sit in parliament at all. Under the Swiss system, they 

may at first be elected members, but after they are selected as the federal council, then their seats in 

either house of parliament become vacant, and others are appointed in their places. under this 

arrangement we shall be found to follow out as far as practicable the idea of the hon. and learned 

member, Mr. Wrixon, with regard to responsible government, because if they "may" sit in parliament, 

the practical outcome will be that they "must" sit in parliament. There is no doubt of that at all. There 

is no question that that will be the result; consequently it will come to the same thing. Whether the 

question of responsible government is introduced into this resolution or not, the outcome of it all must 

be that, for the present, at any rate, we must fall back on responsible government. There is no question 

about that; and, personally, I am very glad that we have come to this point, because it is admitted now 

by the hon. member, Mr. Baker, and other hon. gentlemen, that if we are to have responsible 

government, we cannot have responsible government and the senate so powerful as to be able to stop 

all financial operations when they think proper. The two things are incompatible-they cannot work. 

How is it possible for you to have a ministry carrying on the business of the country, and 

responsibility of the government to parliament, if after they reconcile one chamber to their views, the 

other chamber steps in and stops the whole proceedings and business from being carried on? The 

thing cannot be done. As soon as we have settled this question, I think the other will settle itself. If we 

[start page 469] are prepared to carry the resolution, even in this modified form, the result must be 

responsible government, and, if we have responsible government, we cannot, as people exercising 

common-sense, allow two houses to be equally powerful, and while the government is in charge of 

one house, and, in fact, responsible to one house, the other house can stop all its proceedings. I am 

quite sure the outcome will be satisfactory to all concerned, and, for that reason, I do no not care 

whether the amendment be passed as the hon. and learned member, Sir Samuel Griffith, puts it, or as 

the hon. and learned member, Mr. Wrixon, wants to put it, for the result will practically be the same. I 

am glad we have arrived at this point. 

 

Sir HENRY PARKES: I shall be glad to know if these words are to be omitted with the intention 

of inserting other words, and if so, what words? 

 

Sir SAMUEL GRIFFITH: The words I suggest should be inserted are, "who may sit in 

parliament." I suggest that in order to affirm distinctly that we do not desire to adopt the American or 

the Swiss form of government-that is, to exclude executive ministers from relationship to parliament; 

but, on the other hand, we desire that parliamentary proceedings should be conducted by ministers, 

and not by committees. That is our intention. That is the formula used in the British constitutions, and 

no other form-that they shall be eligible to sit in parliament. But we do not compel her Majesty, or her 

representative, to select members of parliament. 

 

Sir HENRY PARKES: In what constitution does the hon. member find that? 

 

Sir SAMUEL GRIFFITH: I find it first and nearest in the New South Wales Constitution, which, 

I think, lies on the table, and in the Queensland and New Zealand constitutions, and also in that of 

Victoria. 

 

Mr. MUNRO: Not Victoria! 

 

Sir SAMUEL GRIFFITH: In the Victorian Constitution it says some "must." 

 

Mr. MUNRO: Only four "must," although they all "may," sit in parliament! 

 



Sir SAMUEL GRIFFITH: Yes, four must; but it does not say in which house. That is the 

universal formula used in all British constitutions, and all that is to be found in the English 

Constitution so far as it is written. 

 

Mr. KINGSTON: I understand that it is intended to refer these resolutions to a committee, and 

that there is a general desire to send them in such a shape that the committee shall have the fullest 

power in recommending what they may consider to be desirable. Under these circumstances I shall be 

found supporting the amendment of the hon. member, Mr. Baker, who proposes to strike out the latter 

part of the section, which would have the effect of placing within the four corners of the proposed 

constitution a declaration of the principle of responsible government, which, so far as I am aware, is 

not contained in any act of any British colony hitherto. But while I shall be found supporting that 

amendment, for the purpose of giving the committee the greatest amount of latitude and power in 

dealing with the question, for the same reason I shall feel it my duty to oppose the amendment 

suggested by the hon. member, Sir Samuel Griffith. The hon. member proposes, I understand, at this 

early stage in the proceedings to define once and for all the proposition that the members of the 

executive may sit in parliament. If the amendment of the hon. member, Mr. Baker, is carried the 

committee will have power to recommend whatever they see fit on that subject to propose that the 

members of the executive shall or shall not sit in parliament, and their bands will not be tied in any 

way whatsoever. But the other proposition amounts to this: that at this instant we are to lay it down 

that the [start page 470] members of the executive may sit in parliament. I do not see an necessity for 

laying down any such proposition at this early stage. I should very probably, if it were necessary to 

decide the question at this particular moment, be found recording my vote in favour of the proposition 

which is put in the resolution, and which requires that the members of the executive shall sit in 

parliament. Some of the more recent constitutions in these colonies contain a provision that certain 

specified members of the executive shall not hold their offices for longer than a certain period, unless 

they also have a seat in parliament. But the position which recommends itself most strongly to my 

mind is this: why should we deal with this question at this particular moment? Why should we settle 

the point as to whether they "may" or "must" have a seat in parliament? Is it wise to ask us to deal 

with this point at this particular stage, when the whole tenor of the debate is to refer the matter to a 

committee, and to leave them the fullest opportunity of dealing with the question, and making such 

recommendations as they think best, and which we shall be able subsequently to deal with? I think, 

for a similar reason, the suggested amendment of the hon, member, Mr. Wrixon, is open to objection. 

The hon. member, by the words he suggests, submits for the consideration of the Convention the 

desirability of binding the committee to a recommendation for the adoption of a responsible 

government. I believe in the natural order of things we must have that form. I believe, having listened 

carefully to the debate, that there is no other form which is more likely to commend itself to hon. 

members than the form with which we are so familiar, and which, in spite of the various objections 

that have been pointed out, has worked fairly well. But I do think when the three resolutions have 

been so fully debated, and we have practically decided on referring the resolutions to a committee 

with the fullest powers of dealing with them, we should adopt a similar plan with the 3rd resolution, 

and not attempt to tie their hands in any way, certainly not in the way suggested by the hon. members, 

Mr. Baker and Sir Samuel Griffith, who endeavoured to raise questions which, it does appear to me, 

can be better decided after we have received the result of that careful consideration which, no doubt, 

will be devoted to them by the committee. 

 

Colonel SMITH: I supported the view taken by the hon. and learned member, Sir Samuel Griffith, 

in the main debate on the resolutions, and I am very pleased to find that it has been so generally 

accepted. I contend that the advantage of the two houses electing the government would obviate the 

necessity, which has always existed in all the colonies, for the members of a new government to go 

before their constituents for re-election. 

 

Mr. CLARK: Not in every colony! 

 

Mr. PLAYFORD: Not in South Australia! 

 



Mr. CLARK: Not in New Zealand! 

 

Colonel SMITH: I am very glad to hear that very sensible plan is adopted in South Australia and 

New Zealand. That necessity, I say, will be entirely obviated if the government were appointed for 

three years in the way I suggested in the debate on the main question. It would be appointed by the 

very persons who would have control of the affairs of the dominion. And the advantages of the system 

would be very great. There would be no struggling for office; for the government would be appointed 

for three years, and at the end of that period they could all be reappointed, or any of the members 

could be reappointed, and others chosen in the place of those who were not reappointed. It would 

work far more smoothly I think. It would secure a far more dignified body if the dominion parliament 

were placed in that [start page 471] position. There would be no very hostile parties as far as the 

government was concerned, although there might be differences of opinion on public questions. 

Therefore of the two amendments I prefer the amendment of the hon. member, Mr. Baker. 

 

Mr. GILLIES: I do not know that much will be gained by discussing the principle which may be 

considered to underlie this resolution, if it is proposed, as I understand it is, to send it, along with 

another, to a select committee. Of course both views of the question will be thrashed out. I would join 

with those who have drawn attention to the fact that, while we all have what is considered responsible 

government, our constitutions-with the exception, I think, of Victoria, and that to such a small extent 

that it is scarcely worth minding do not set out responsible government any more than the English 

Constitution sets out responsible government. It is worked out by a well-known system, which lies in 

the hands of Parliament. If the popular branch of the legislature is not satisfied with ministers, it 

expresses that in very clear and unmistakable language; and if that is not sufficient for ministers-if 

they want a little more-what the house does is to address the governor, and inform his Excellency that 

ministers do not possess the confidence of Parliament. That is quite sufficient, of course, in the 

working of our constitutions. On every occasion when the popular house has so expressed its opinion, 

ministers have had either to go, or to obtain the assent of the governor to dissolve Parliament. That is 

the way our Constitution has worked, and whatever you insert here at the present moment, that, I have 

no doubt at all, is the way our constitution will be worked. Make the senate as you like; make it as 

powerful as you like; and if it is more powerful than the popular branch of the legislature, then if 

under any circumstances the senate does not approve of ministers, the ministers must go. But even if 

the popular branch be more powerful than the senate, if it possess the advantage of being in a position 

to stop supply, if it be not satisfied with the government, then the government must go, or the 

parliament must go. If the parliament should go you at once get the opinion of the people. The people 

return such members as they think proper, and if they are again opposed to ministers certainly 

ministers must go. They cannot possibly help it; but at this stage we are not called upon to discuss that 

point. It is, I presume, to be discussed in a select committee, which it is supposed will make some 

recommendation to the Convention. That recommendation may possibly involve the idea of some 

hon. gentlemen that we should have a new practice altogether, abolishing what is known as the 

constitutional practice, and adopting the Swiss or some other practice. When the report is brought up I 

have no doubt hon. gentlemen will take advantage of what I conceive to be a fitting opportunity to 

make a comparison between these two lines of action. I have no doubt they will see the necessity, or 

the necessity may be forced upon them, of carrying out a system which, whatever disadvantages it 

may possess, has, at any rate, secured for the people of the various colonies on this continent in the 

long run this result: that the will of the people must prevail. 

 

Mr. THYNNE: Perhaps I maybe permitted to say a word or two in reference to what has been 

already said. I think the amendment of the hon. member, Sir Samuel Griffith, will amount merely to 

the carrying out of the present system under our various constitutions, in which the general principle 

is laid down that members of parliament are not permitted to hold office of profit under the Crown. 

That is a cardinal principle in all our constitutions, and it is only in virtue of provisions contained in 

these acts that [start page 472] ministers are permitted to occupy the two positions-first, of an office of 

profit under the Crown, and then that of a member holding a seat in parliament. I think the suggestion 

of the hon. member, Sir Samuel Griffith, preserves the present condition of affairs as far as we can 

preserve it. 



 

Mr. PLAYFORD: I understand that this subject is to be referred to a select committee, which is to 

be appointed to specially consider it. I do not, therefore, propose to discuss it now further than to say 

this: that the action I shall subsequently take will depend entirely upon the powers given to the senate. 

If you give co-ordinate powers to the senate, it appears to me doubtful whether we shall be able to 

work responsible government, and we should in that case have to devise some other form of 

executive. If you do not give the senate these powers, we had better retain the power on the part of the 

Crown to appoint its advisers from those persons having the support of a majority in parliament. 

 

Sir JOHN DOWNER: When I suggested last night the omission of the words: 

 

and whose term of office shall depend upon their possessing the confidence of the house of 

representatives, expressed by the support of the majority- 

 

I had in my mind the advisableness of retaining the words: 

 

such persons sitting in parliament. 

 

And although I think that responsible government cannot possibly work with the federation we 

seek to establish, either because, in the first instance, it will be incompatible with anything like co-

ordinate powers on the part of two branches of the legislature, or because if the powers are co-

ordinate then responsible government will be inapplicable, I gave notice of another suggestion which I 

wish to bring before the Convention, so that the question of some alternative form of government may 

be discussed. So far as the American precedent is concerned, the failure there, it appears to me, has 

substantially been through ministers not being in parliament, and the one point upon which I believe 

the Convention is unanimous is that ministers ought to be in parliament. If the suggestion of the hon. 

member, Sir Samuel Griffith, leaving it optional with the Convention, subsequently, to say whether 

ministers shall or shall not be in parliament be adopted, it will not expressly affirm the American or 

the Swiss Constitution. On the contrary, the suggestion, so far as words go, leaves it open for the 

ministry to be composed either in the way for which the American or the Swiss constitutions provide, 

or by the method usually adopted in countries governed by the English Constitution. If the hon. 

member means to convey a direct negation of the Swiss and American precedents, so far as this part 

of the matter is concerned, ministers not being in parliament, it would be better to leave the words 

"such persons sitting in parliament." Now, as to the rest, I feared in the discussion upon resolution No. 

1 that it would be impossible to adequately consider resolution No. 3 until we had definitely settled 

No. 1, and if the view of the hon. member, Mr. Munro, be correct, that there must be responsible 

government, and nothing else, and if that responsible government cannot co-exist with anything like 

co-ordinate rights between the two branches of the legislature, then I fear as far as my vote and 

opinion go that any resolution founded upon the basis of the hon. member's opinion cannot meet with 

my concurrence, because it appears to me that it goes to the very essence of federation, that the senate 

should be a house of high dignity and of great authority, and to say at the very outset that it is not to 

be that, but that it is to be in the same position as is the legislative council of any one of the colonies 

to the [start page 473] legislative assembly of that colony-that it is to have the same relations towards 

the other branch of the legislature as the legislative councils of the various colonies bear towards the 

various houses of assembly-if that is to be the accepted theory, and if our practice be simply to carry 

out that theory, I am afraid we are still a long way off settling the question of a federation of 

Australia. I understand that it is proposed to strike out all the words at the end of the resolution, that 

the matter will then go to a select committee, and that we shall later on have an opportunity to 

consider the whole question. So far as that is concerned, although I do not agree with the views of the 

hon. member, Mr. Munro, and with other views that have been expressed, I entirely concur in the 

striking out of these words. I think an advantage will be gained by the reference of the whole subject 

to a committee which may possibly devise some practical means of meeting the difficulty. 

 

Amendment agreed to; words omitted. 

 



Sir SAMUEL GRIFFITH: I did not formally move the insertion of any words to take the place of 

those omitted. I was only anxious to do most expeditiously that which would meet the general wish of 

the Convention. If it be considered desirable that the whole matter should be referred to a committee, 

of course no words should be inserted. 

 

HON. MEMBERS: Hear, hear! 

 

Sir SAMUEL GRIFFITH: I do not, therefore, move a further amendment. 

 

Mr. DIBBS: The discussion can take place later on! 

 

Sir SAMUEL GRIFFITH: Of course if it were desired now to instruct the committee to make 

provision whereby the executive might sit in parliament, some words should be inserted; but it 

appears to me to be the general wish of the Convention to leave that matter to the committee, and I 

therefore move no further amendment. 

 

Amendment agreed to. 

 

Resolution, as amended, agreed to as follows:- 

 

An executive, consisting of a governor-general, and such persons as may from time to time be 

appointed as his advisers. 

 

Postponed resolution No. 2 

 

A judiciary, consisting of a federal supreme court, which shall constitute a high court of appeal for 

Australia, under the direct authority of the Sovereign, whose decisions as such shall be final. 

 

Mr. WRIXON: I gave notice of an amendment leaving out the last few words, which says that the 

decision is to be final. I would ask the Convention to leave out those words, and leave it open to the 

committee that will deal with this question to determine the whole subject, and the very important 

subject, of whether the decision of the Supreme Court of Australia should be absolutely final, or 

whether we should allow an appeal to the Privy Council. I will not go over the arguments which I 

have already addressed to the Convention on this subject; but I would simply say that if the appeal to 

the Privy Council be taken away, we will be taking a very serious step towards breaking up the unity 

of the empire. We should be the only community under the British Crown that denied that appeal, and 

we should be unquestionably breaking one of the few remaining ties that keep the empire together. 

We should be also under the difficulty of introducing some difference between our laws and the laws 

of the rest of the empire, and we should have a difficulty in constituting a court of appeal in Australia 

which would be so strong that it would overshadow all the provincial tribunals. That is a very great 

difficulty. Then, with regard to questions arising between the dominion parliament and any of the 

states-state rights as against federal rights-which [start page 474] questions certainly will arise-it must 

be admitted that it would be unsatisfactory if we allowed such questions to be determined finally by 

the Australian court of appeal. They will naturally go to that court because the question of whether the 

dominion authority is exceeded in any matter and the provincial rights encroached on, can be raised at 

any time by any individual whose private rights might be affected. It would be undesirable to make 

the final appeal in such a serious matter rest with the Australian court of appeal. I think we would all 

agree that there should be a final appeal in such matters to the Privy Council. 

 

Mr. KINGSTON: On constitutional questions? 

 

Mr. WRIXON: Certainly. If a question arises as to the true construction of a dominion act of 

parliament, and the rights existing under that between the dominion and the states, it would be 

undesirable to have that finally decided by an Australian court of appeal. 

 



Mr. PLAYFORD: It would be no more undesirable than it is in the United States! 

 

Mr. WRIXON: It is found in practice that when some questions arise in the Canadian Dominion 

the appeal to the Privy Council is eminently satisfactory, and is generally accepted as the decision of a 

body wholly above any local influences, wholly without any party bias, and which simply gives a 

judicial opinion on the questions of law raised. I certainly think we should place ourselves in an 

unfortunate position with regard to such questions if we took away the appeal to the Privy Council. I 

notice that the hon. member, Mr. Clark, in his amendment, also points to other matters in which the 

appeal to the Privy Council is to be admitted, namely, that in cases in which imperial interests or the 

construction of an act of the Imperial Parliament affecting the rights and properties of persons resident 

in all parts of the empire are involved, the appeal to the Privy Council should be allowed. I think that 

if so much is allowed, we might really allow the whole, because a question will often arise as to 

whether or not the supreme court has jurisdiction-whether or not its jurisdiction is ousted by an 

imperial interest intervening, and if it has to determine that question itself, of course that would be 

unsatisfactory. But if there is to be an appeal against its determination of the question of jurisdiction, 

the appeal to the Privy Council would not be really taken away. If the court of appeal in Australia 

claimed jurisdiction, any person might appeal to the Privy Council to say whether or not it had 

jurisdiction. I will not ask the Convention to absolutely decide the question now, but will ask hon. 

members to strike out words so as to leave it open to the Committee to carefully consider the point, 

and to make whatever recommendation it thinks proper to the Convention. I beg to move: 

 

That the following words be omitted:-"under the direct authority of the Sovereign, whose decisions 

as such shall be final." 

 

Mr. CLARK: The hon. members Mr. Wrixon, spoke as if it had been agreed to that this 

resolution, as well as the other two, should be submitted to a select committee. I do not know that this 

Convention has agreed to that course. If that course is agreed upon I shall not trouble the Committee 

at the present stage with very many remarks; but I would point out that the resolution in its present 

state provides for a court of appeal and nothing else. I am very anxious that the committee shall 

clearly understand whether or not the federation is going to have a complete judicial system for itself, 

apart from the judicial system of the provinces. Personally I am in favour of a complete judicial 

system for the federation, perfectly distinct from the local courts. Holding that view, I drafted a 

substantial resolu- [start page 475] tion, to be moved in lieu of the one under Consideration. I 

understand that that course would not be in accordance with our standing orders. I would suggest this 

amendment: 

 

That all the words after the word "of" in the 1st line, be omitted, with a view to insert the following 

words:-one supreme court, and such inferior courts as the federal parliament shall from time to time 

establish; and the federal supreme court shall have jurisdiction to hear and determine appeals from all 

final judgments, decrees, and orders of the highest court of resort in each of the colonies; and the 

judgment of the federal supreme court shall in all cases in which imperial interests or the construction 

of an act of the Imperial Parliament affecting the rights or property of persons resident in all parts of 

the empire are not involved, be final and conclusive." 

 

With regard to what the hon. member, Mr. Wrixon, has said as to leaving the present appeal to the 

Privy Council untouched, I think the language of my proposed amendment really covers all that is 

necessary, and all that the majority of this Convention will be disposed to leave to the Privy Council. I 

totally disagree with the hon. member in his desire to leave the appeal to the Privy Council exactly in 

its present form. I will not repeat the remarks I made on the original resolutions; but I think the hon. 

member will admit that I gave a few very ugly facts in connection with some appeals to the Privy 

Council, which warn us from committing ourselves in all future time to the decisions of that body 

upon purely local matters, such as the construction of the various land acts of the different colonies. I 

will not press that question further now, because I understand from the general expression of opinion 

since I began to speak that it is intended this resolution should go to the committee. 

 



Mr. KINGSTON: I think that the course suggested, of leaving it to the committee to deal with 

this proposal to establish a high court of appeal, is one that will commend itself to the Convention 

generally. But I should like to express my want of sympathy with the views expressed by the hon. 

member, Mr. Wrixon. He has pointed out that this is an important question, and no doubt it is. I do not 

think that our assumption in our own favour of the right to constitute a court of this description is 

likely to realise his apprehensions as to its disturbing the unity of the empire. I think it would be in the 

highest degree lamentable if, in attempting to establish a high court of appeal in Australia, we failed to 

clothe that court with the necessary powers once and for all to decide all constitutional questions 

arising between the federal dominion and the states which constitute it. A court of appeal without that 

power would be shorn of its chief attribute, and of a function most largely utilised and most wisely 

availed of in the American states. I think also that whilst we have the right to make our laws, we 

should, as far as possible, provide for the creation of a judicature which will have the privilege of 

interpreting them; and it seems to me that the right to legislate without the fullest right to interpret, 

and to interpret in a manner which is not liable to be set aside by the tribunal of any other country, is 

essential to the system of federal government which we propose to create. I shall be glad to see the 

matter referred to a select committee, and I hope its recommendation will be satisfactory to the 

Convention, and that it will be found possible to erect this high court of appeal, and give it the fullest 

power of dealing finally with all Australian matters without impairing the integrity of the empire. 

 

Sir JOHN DOWNER: I agree that it would be well to send this resolution to a committee; and I 

think, as I said before, that the proposed court of appeal should be made as final as we can possibly 

make it-as final as we can induce the Imperial Government to allow it to be made. In a [start page 

476] notice I gave referring to this subject, I included some questions rather as matters which I 

thought ought to be considered than as representing my own positive opinions. I there suggested that 

there might still be an appeal to the Privy Council on questions between states, or between states and 

the federal government and parliament, or on imperial statutes extending to the colonies and 

dependencies of the empire. I did this because it occurred to me that if the federal judicature were the 

only tribunal to decide finally what authority the federal government had, then the federal parliament 

might go beyond what was contemplated-beyond the provisions of the statute creating it, and by the 

power of judge-made law and judicial construction extend the original intention and the ambit of 

jurisdiction, as undoubtedly Chief Justice Marshall did in America, as it happened in that case, to the 

infinite benefit of the republic. I was doubtful whether, whilst the Imperial Government might consent 

to the decisions of the federal court being absolutely final so far as internal matters were concerned, 

they might not on the important question of whether the federal government were acting within its 

jurisdiction or abrogating a jurisdiction which the statute never intended to give it, insist on this matter 

going before them, because the statute creating the federal parliament will have to be an imperial 

statute. It is from that point of view that I make the suggestion embodied in my notice of amendment. 

I think the matter might well be discussed by a select committee, and I have no doubt the result will 

be to make the colonial decisions as final as they possibly can be. 

 

Amendment (by Mr. Wrixon) agreed to. 

 

Resolution, as amended, agreed to as follows:- 

 

A judiciary, consisting of a federal supreme court, which shall constitute a high court of appeal for 

Australia. 

 

Mr. BARTON: I beg to move the following resolution, to stand as resolution 2: 

 

No new state shall be formed by separation from another state, nor shall any state be formed by the 

junction of two or more states or parts of states, without the consent of the legislatures of the states 

concerned, as well as of the federal parliament. 

 

This resolution is one which I suggested at an earlier period of our proceedings, and it then seemed 

to meet with general approval. It defines the principle that there must be a concurrence of the 



legislatures of the states concerned, and of the federal parliament, in the formation of any new state by 

separation from another state, or by the junction of two or more states or parts of states. The object of 

the resolution is to remove a technical difficulty, and I thought it better to defer it until the present 

time, when it will come on in a more orderly way, than to submit it at an earlier stage. I gave notice of 

the resolution, because it appeared to be the opinion of the Convention, which I thought was a right 

one, that upon this subject there should be something definite before the committee which is to be 

appointed. It is not a matter of mere detail; but it is a matter of principle. If the question here involved 

is touched in the 1st resolution, the proposal will come in for the purpose of definition. Many may 

think that the question involved here is not so touched in the resolution, and in that case this resolution 

will be necessary, by way of express provision. It may be that the means by which the consent of the 

legislatures of the states concerned shall be obtained, or the action which shall be taken as 

demonstrating their consent, may be a matter of some further explanation, and it may or may not be 

found necessary on that account to append something by way of amendment to this resolution. But I 

think hon. members will agree that a provision of this nature should at any rate find a place in these 

resolutions by way of [start page 477] informing not only the committee, but the public under whose 

eyes we are acting, what we regard as some of the main principles to be observed in this matter. 

 

Mr. THYNNE: I desire to express my regret that the hon. member, Mr. Macrossan, is unable to 

take part in the debate this morning, and to say that I know that it was his intention to move some 

amendment upon this resolution, of the particulars of which I am not fully possessed, but which 

tended in this direction: that the federal parliament should be vested with all the powers of the 

Imperial Parliament in connection with the separation of territory from the existing colonies. I merely 

mention the subject so that hon. gentlemen may be aware what the hon. member, Mr. Macrossan, 

wished to move, and to preserve for him whatever opportunity he may wish to discuss the matter 

more fully. 

 

Mr. GILLIES: The question here raised has various phases; but I do not know that we are called 

upon to discuss it just now, because I look upon the proposal as one which will take the form of a 

clause in the proposed constitution, and it will of course come up to us again in that way. But I do not 

know any particular reason why it should be placed on record at the present time, because if it is 

altered afterwards, this is no declaration to the people as to what form the provisions on the subject 

will ultimately take. 

 

Mr. KINGSTON: It will prevent misunderstanding! 

 

Mr. GILLIES: I do not know that it will. It might do so if it were a proposal that could not be 

altered, but if it is completely changed or struck out altogether it may be misleading. There are two or 

three other important questions, and some of them, I think, quite as important as this, which will have 

to be dealt with by the committee. One of them may be the position of the governors of the various 

states, and that will have to be settled in one of the clauses of the new constitution. Hon. members 

know that there are dozens of important questions covering a variety of ground which will require to 

be dealt with in the constitution, and if we propose to deal with them now we might as well set about 

framing a constitution straight off. I am not going to object to the insertion of the resolution, but I 

hope that many of these resolutions, involving, as they do, questions of principle of great magnitude 

will be materially altered after they leave our hands. 

 

Mr. BARTON: That is quite immaterial; we can alter them afterwards! 

 

Mr. DIBBS: If this resolution is to be passed only for the purpose of giving the proposed 

committee an opportunity of considering it, I shall not object to it; but it is desirable that such an 

important question as the cutting off from one state of sufficient territory to form a new one should 

only be dealt with by a marked majority in each house, and I propose, unless we have the assurance of 

the hon. member, Mr. Barton, that he has moved the motion only for the purpose of leaving it to the 

consideration of the committee- 

 



Mr. BARTON: Yes, that is so. All I wish to assert by the resolution is that this consent must be 

obtained. What is to be taken as involving or demonstrating that consent is, I think, more properly a 

matter for the committee to consider, and therefore I did not interfere with it. 

 

Resolution agreed to. 

 

Sir GEORGE GREY: I beg to propose that the following resolution stand as resolution No. 5:- 

 

The inhabitants of each of the states of federated Australasia ought to be allowed to choose, and if 

they see fit from time to time to vary, the form of state government under which they desire to live. 

Provision should therefore be made in the federal constitution which will [start page 478] enable the 

people of each state to adopt by the vote of the majority of voters, their own form of state constitution. 

 

Question proposed. 

 

Sir HENRY PARKES: I wish to raise a point of order upon this resolution, and I do it with the 

utmost respect to the distinguished gentleman who has moved it. My point of order is that the 

resolution goes beyond our instructions. We have been sent here for one object and one object only, 

and that is, to prepare a scheme for the framing of a federal constitution. Anything outside of these 

prescribed words cannot be dealt with under the commission in virtue of which we have come here. 

 

Sir GEORGE GREY: I submit to the Convention that our duty is simply to recommend a form of 

federal constitution; and I say that it cannot be contended for one moment that a body of men should 

have been summoned from every part of Australasia, and that they should be told that upon the most 

important subject in the federal constitution they are not even to be allowed to recommend to the 

consideration of the people of New Zealand what form of constitution they think should be given to 

the states composing the federation. Now, it will be found that what we are directed to do is to 

consider a form of federal constitution, and, again, we are told in another place that we are to consider 

the question of a federal parliament. We are told that we are to consider the question of a form of 

federal constitution, and we are told also that we are to consider particularly the form of one part of 

that constitution. I think no one can possibly doubt that that decides the point that we have a right to 

consider the whole form of federated constitution. I would then refer to federated constitution acts. 

Anybody who refers, for instance, to the New Zealand Constitution Act, as it is termed, will find that 

there a federal form of government is given; and they were both included in the same Constitution 

Act. It appears to me, therefore, impossible to argue, and I cannot conceive the ground upon which the 

argument can be maintained, that we, who are summoned here to form a federal constitution, should 

not consider the ground upon which the constitution is built up, that is, upon the state constitutions. I 

ask hon. gentlemen is it right that we should ask the states to join in a constitution of the kind without 

our having first given them, the power of determining what the form of constitution is to be, under 

these altered circumstances? Their whole position is to change; they are to give up what may be called 

individual sovereignty or individual power to enter into a federated union; and we are not to be 

allowed to consider or to recommend to them what conditions they should accede before they yield up 

the great privileges which they now possess! I cannot myself see upon what possible ground the 

contention maybe made, that I have no right to ask this Convention, representing the people of all 

Australasia, to consider what should be done in reference to the states that we ask to come under a 

federated parliament. I say that the words "federal constitution." govern the whole question; and if we 

are not to be allowed, as the representatives of the whole of Australasia, even to consider this point, 

not to be allowed to make a recommendation regarding it, then we have been badly treated in having 

been brought here, in having been subjected to this loss of time, this great delay in our several 

avocations. It is treating us like children rather than like statesmen to try to take this privilege of 

considering what the state constitutions should be away from us. I therefore feel it my duty to contend 

to the very utmost as to what our rights upon this subject are; and I feel confident in my own mind 

that the unanimous opinion of this Convention will be in favour of the right I [start page 479] claim of 

bringing this point under their consideration. Let me point out to hon. gentlemen that the whole of the 

privileges of the inhabitants of Australasia depend upon this Convention; the whole of the privileges 



which they will have under the new constitution are involved in it. I say there will be no right at all 

conceded to the people of this continent if this right is taken from under their control. I feel, therefore, 

whatever may be said in any document or paper, that we, having been called here to say what the form 

of federal constitution should be, have a right to insist upon considering this most important point of 

all. I shall use no further argument; it appears to me that the matter is self-evident. I think that this 

attempt to stop a consideration of the kind is one that will strike with astonishment every part of the 

civilised world which is regarding what is being done by this Convention. I feel sure that one common 

wonder will seize the minds of all men that an attempt to stop discussion upon this most important 

matter should be made. I cannot realise that I have to stand here to argue so plain a point, to ask for so 

clear a right for every man, woman, and child of all Australasia. I feel that I cannot realise that I am 

stopped in asking for this right on their behalf, which I now do. 

 

Dr. COCKBURN: I think we have nothing whatever to do with deciding the details of the state 

constitutions. On the other hand, I think it appertains to the functions of this Convention to decide that 

the power of framing a constitution shall be in the hands of the several states. At present the 

legislatures of the various colonies can only be altered with the consent of the Imperial Government. 

Is it intended that that shall remain? When we have a federated Australasia, in which we have state 

legislatures and a federal legislature, is it intended that the state legislatures shall have the power of 

altering their constitutions at will or not? From that point of view I think the proposition put forward 

by the hon. member, Sir George Grey, is decidedly within the powers of the Convention, the power to 

lay down a general rule, without touching the details of any individual constitution, that the various 

states should have the power of framing their own constitutions according to the will of the majority 

of the people of those states. 

 

Colonel SMITH: A bare majority? 

 

Dr. COCKBURN: That is a point of detail to be decided; but I take it that the whole question is 

such a fundamental proposition- 

 

Sir HENRY PARKES: It is a fundamental proposition no doubt, but it is not within our business! 

 

Dr. COCKBURN: But, Sir, the state legislatures are to be one of the party. 

 

Sir HENRY PARKES: No one doubts that! 

 

Dr. COCKBURN: Other constitutions, the Constitution of Canada, for example, which the hon. 

member, Sir Henry Parkes, frequently cites as a precedent-distinctly laid down the lines. It not only 

dealt with the question in general, but it laid down exactly the form of government which every state 

was to have. That, I think, is very undesirable; but I do think that if we do not lay it down distinctly 

we ought to have it understood most distinctly that the states are to have power to frame their own 

constitutions. Unless this is distinctly understood the States will not have any such power. In the 

American Constitution it is not mentioned, for the states were sovereign, and had power before they 

went into the federation to frame their constitutions as they wished, and that power remained to them; 

but here they have no such power, and I maintain that it is absolutely necessary for the individual 

states, when they come into the federation, to have the power of varying in whatever way they think 

fit the forms of legislation [start page 480] under which they are governed. If this is understood, well 

and good; but if it is not to be understood without a resolution, I shall support the contention of the 

hon. member, Sir George Grey. Many of us are not in favour of bicameral legislation at all. I think 

that the state legislatures might well consist, as in Ontario, of single houses, with the power of 

referendum to the people. 

 

The CHAIRMAN: The hon. member is out of order. He must discuss the point whether this 

resolution is or is not within the scope of the Convention. 

 



Dr. COCKBURN: I humbly submit that it is within the scope of the Convention to decide what 

power of from time to time varying the constitution of the state legislatures should lie with the states. 

At present we cannot change our constitutions without reference to the Imperial Government. 

 

Mr. CLARK: Leave things as they are! 

 

Dr. COCKBURN: What are we to understand-that the present condition of things is to obtain? 

 

Sir HENRY PARKES: Is this on the point of order? 

 

Dr. COCKBURN: Most decidedly. I maintain that the hon. member, Sir George Grey, is in order 

in raising this question-that the local legislatures are part and parcel of the compact-a point that from 

time to time seems to be ignored. The state legislatures are just as much part and parcel of the bargain 

of federation as is the central legislature. It is not a one-sided affair, but essentially a bargain between 

the two-the local legislatures, as they exist now and are to exist, and the central legislature, and the 

powers of the local legislatures, as exercised from time to time, and the powers of the central 

legislature. I humbly submit that it is perfectly in order for the Convention to deal with the question, 

which is second to none in importance, as to what the powers of the state legislatures, which are to 

form a great and most important part of this federation, are to be. As I understand that the mover of 

the resolution considers that the point of order ought to be settled first, I refrain from saying anything 

further now. I thought it would have gone without saying, that the resolution is in order. 

 

Mr. GILLIES: Personally, I do not suppose that any one would have any objection to an abstract 

discussion on so important a point as that raised by the hon. member, Sir George Grey. But while I 

would have no objection to discuss on any other occasion a question of this importance, the question 

raised is: constituted as we are here, delegated to do certain duties, is a portion of those duties the 

setting out of what the various states ought to do, or how far they shall be competent to alter their 

forms of government? 

 

Mr. CLARK: "May do"! 

 

Mr. GILLIES: I said, " May do." 

 

Mr. CLARK: The hon. member said, "Ought to do"! 

 

Mr. GILLIES: Well, "Ought to do." 

 

Mr. CLARK: That is a very different thing! 

 

Mr. GILLIES: It is not necessarily a different thing. I thought at first the hon. member, Dr. 

Cockburn, was indulging in somewhat of a joke. Has any one colony authorised this Convention to 

deal with its constitution? Not one. 

 

Dr. COCKBURN: In the future! 

 

Mr. GILLIES: The hon. member need not interrupt. He has had his say, and will have a further 

opportunity to say what he thinks proper. As far as we know, not a single colony has authorised this 

Convention to deal with the question of its constitution. 

 

Sir HENRY PARKES: Hear, hear! 

 

[start page 481] 

Mr. GILLIES: Or recommended that in any way we should interfere with its constitution. 

 

Sir HENRY PARKES: Hear, hear! 



 

Mr. GILLIES: And I venture to say if you appeal to any of the colonies they would consider it 

gross impertinence for this body to deal with a question affecting their rights and interests, which has 

not been remitted to us to deal with at all. I venture to say that I can speak confidently with reference 

to the colony of Victoria. The colony of Victoria has not asked this Convention to deal with its 

Constitution, or to make any recommendation at all with reference to it. The colony of Victoria can 

very well deal with its own Constitution. 

 

Sir HENRY PARKES: Hear, hear! 

 

Mr. GILLIES: And it can amend that constitution in any way it thinks proper. It has amended it 

from time to time, and, although at one time there was a provision that amendments could only be 

made by a clear majority of both branches of the legislature, this having been once amended 

amendments now come under the ordinary law of legislation, which merely requires a simple 

majority. I believe that the only thing now left in the Constitution of Victoria the amendment of which 

requires a clear majority, and to be reserved for her Majesty's assent, is portion of schedule D, which 

has not up to the present time been amended. 

 

Mr. MUNRO: And the 60th clause itself! 

 

Mr. GILLIES: All they have to do is to repeal that portion of the Constitution Act which requires 

an alteration of that section to be reserved for her Majesty's assent. Once repeal that section, and you 

do away with everything. We have dealt with our Constitution from time to time, making most 

important amendments without the advice of gentlemen from the other colonies-without the advice of 

gentlemen in this Convention not belonging to Victoria. We take for granted that we are able to alter 

our Constitution in the way we think proper, and we decline to be dictated to by a body not authorised 

to deal with that question. Whatever abstract resolutions they think of passing, it appears perfectly 

clear to me 

 

Mr. KINGSTON: This is not a point of order! 

 

Mr. GILLIES: Yes; it is a most important point of order, namely, that this subject cannot be dealt 

with by this Convention. It was not a question submitted to the Convention, and we have no power to 

deal with it. 

 

Sir GEORGE GREY: I submit that the hon. member is not speaking to the point of order. There 

has been no proposal made to interfere with the constitutions. 

 

Mr. GILLIES: I am afraid the hon. gentleman has forgotten his own resolution, which says: 

 

Provision should therefore be made in the federal constitution which will enable the people of each 

state to adopt by the vote of the majority of voters their own form of state constitution. 

 

The hon. gentleman asks that in the federal constitution, which we are authorised by our respective 

colonies to frame, provision should be made by which an important alteration shall be made in the 

local constitutions. I say the local legislatures have never asked the Convention to do that, and it is out 

of the scope of the Convention to do that unless authorised to do it. 

 

Dr. COCKBURN: One word in explanation. I, and I am sure any hon. member, would not be 

guilty of the impertinence of suggesting to a neighbouring colony what the form of their constitution 

should be, nor did I understand the hon. member, Sir George Grey, to do so. 

 

Mr. GILLIES: It is in the resolution! 

 



Dr. COCKBURN: The question is not what the details of the constitutions are now; but what 

power of change there shall be in the future, for the power now given to change constitutions cannot 

obtain in the future. We cannot now make important alterations in the Constitution [start page 482] 

without the consent of the legislature and the Crown. But nobody supposes that when we are federated 

we shall have to go behind the federation to the Crown for a change of constitution. It is quite 

competent for us to consider, not what the present details of any constitution are, but what the powers 

of change from time to time should be. It is necessary to fix this, because we know that the present 

powers of change cannot obtain in the future, and surely we must have some guide in the future. We 

should agree to the great principle that in future, after the federal constitution is framed, the powers of 

changing their constitutions as they please shall reside wholly and entirely in the various state 

legislatures. That is a most important principle and is, I maintain, entirely in order. 

 

Mr. MUNRO: The contention of the hon. member, Dr. Cockburn, clearly indicates that this 

Convention should make a change in the constitutions of the colonies. 

 

Dr. COCKBURN: Clearly not! 

 

Mr. MUNRO: It clearly indicates that. Take the Constitution of Victoria. Section 60 provides the 

mode in which we can alter the Constitution; and, so far as the provisions of the Constitution have not 

been altered, the mode is by a majority of the members of both houses. But the proposition now is that 

the majority of the people can alter the constitution of a colony. That, I submit, is a departure entirely 

from the provisions of our Constitution. We are not here authorised to do anything to enable this 

Convention to alter the provisions of our Constitution. I think we are entirely precluded from doing 

anything of the sort. The proposal of the hon. member, Sir George Grey, clearly is that Section 60 of 

the Constitution of Victoria shall be so altered, and that instead of a majority of members of both 

houses, a majority of the people may alter our Constitution. That, I contend, is not within the province 

of the Convention. 

 

Mr. THYNNE: I think the discussion has raised two questions. A good deal of the speech of the 

hon. member, Mr. Gillies, went into the merits of the proposition of the hon. member, Sir George 

Grey, which, there can be no doubt, is within the scope of this Convention. I think we might just as 

well, in a legislative assembly, pass an act saying that the mode, or the selection of the electors who 

are to appoint the members, is a question which is outside their consideration. In this confederation it 

is proposed to have a senate representing the states, whether state legislatures or otherwise. But at 

present I take it that the senate will be elected by the states legislatures. Is not everything affecting the 

states legislatures a matter for the Convention to take into consideration? That one ground is, I submit, 

sufficient to entitle an hon. member to introduce a resolution dealing with the question of the 

constitution of the states, because in that respect they affect the constitution of the federation as 

regards the election of the members of the senate. 

 

Mr. KINGSTON: It will be a great pity if any decision is given which may tend to unnecessarily 

stifle discussion, and I do trust, sir, that any ruling which you may feel it your duty to give will be in 

favour of the fullest right of free discussion on matters on which there may be any doubt. But it 

appears to me that, there is no room for doubt-that we are entitled to discuss and deal with this 

resolution. We are here for the purpose of framing an adequate scheme for a federal constitution, and 

there is no doubt whatever that for that purpose we shall have to deal with the local constitutions and 

to alter them. At present the local legislatures have power to deal with a variety of subjects which they 

will be asked to surrender to the federal government. Is not that an alteration of the local 

constitutions? 

 

Mr. CLARK: Of course it is! 

 

[start page 483] 

Mr. KINGSTON: Then, if we are entitled to deal with the local constitutions, so far as relates to 

the surrender of powers, surely we are similarly entitled to deal with the local constitutions as regards 



the component parts of the various legislatures. I think it would be perfectly within our province if we 

saw fit to provide that local legislatures which are constituted in a certain way, or in which the upper 

branch is of a nominated character, shall not be admitted to the federation. 

 

Dr. COCKBURN: Of course it would! 

 

Mr. KINGSTON: If it is within our power to adopt a course of that sort is it not within our power 

to provide that the people of the various provinces shall have certain powers either with reference to 

the making or altering of their constitutions? I do not see how it is possible to deal with the question 

of a federal constitution, without at the same time dealing with and altering the various local 

constitutions. It seems to me that the resolution proposes to lay down the principle-and a most 

important principle as affecting the local constitutions-that the people of a colony shall have the 

opportunity by their own votes of deciding the form of constitution under which they will live. I agree 

to a very great extent with the remarks which have fallen from the hon. member, Dr. Cockburn; but I 

go further than he does. He puts it that we have no right to deal with the details of the various local 

constitutions. I say we have the right; and we must exercise it in various ways, notably as regards the 

constitutional powers which are to be reserved to the local legislature and the powers which have to 

be surrendered to the federal parliament. We shall have to exercise that power for the purpose of 

defining the relationships which shall exist between the lieutenant-governor of a particular province 

and the federal government. We have a right, undoubtedly, to deal with the question so far as it is 

essential to the establishment of an adequate scheme for a federal constitution in the very minutest 

detail. I simply put that position because it appears to me to be the correct one. This is not a matter of 

detail. It is a matter of the most important principle. It is a question of confiding to the people of a 

province the power of framing their constitution, and I do think, under all the circumstances, that we 

have the right to discuss the resolution, and, in view of its great importance, it will be a great pity if 

we refrain from exercising that right. I do trust that we shall shortly have an opportunity of listening to 

the hon. member, Sir George Grey, who, no doubt, will introduce to our notice a subject of the most 

vital importance. 

 

Sir HENRY PARKES: I submit that the argument of the hon. member who has just, sat down 

cannot for a single moment be sustained. The hon. member argues that because certain surrenders 

must be made by the state constitutions in the work which we are intrusted to do, therefore we can 

travel over the whole ground and remodel those constitutions. I contend that we are bound to act 

within the strict definition of our commissions and instructions. The resolutions as passed by the 

several legislatures define the constitution which-and their opinion confirmed the opinion of the 

conference held in Melbourne-ought to be brought into existence in this country; they definitely 

appoint persons to frame an adequate constitution for federal purposes, and they do nothing else. 

Now, for us to travel outside what is necessary in framing a federal constitution would open the doors 

to the consideration of an entire reconstruction of the government in the several states. Certainly that 

is no part of our business, and if we proceed in so loose a way in transacting our business as that, why 

then there is no telling what province we may enter upon, because the whole [start page 484] theory of 

government for any part of Australia would come under the range of our operations. Now our 

commission is very definitely laid down. The resolutions passed by the parliament of this country, 

which are identical with those passed by the other parliaments, are to this effect as to the constitution 

which, in the opinion of the conference formed by the several parliaments, should be brought into 

existence: 

 

That in the opinion of this conference- 

 

And I here interpolate the words "confirmed by the Parliament"- 

 

the best interests and the present and future prosperity of the Australian colonies will be promoted 

by an early union under the Crown        under one legislative and executive government, on principles 

just to the several colonies. 

 



Here is a complete definition, and we cannot travel outside it. Then follow the words that the 

persons sent to this Convention are 

 

empowered to consider and report upon an adequate scheme for a federal constitution. 

 

That is, a federal constitution in conformity with this definition. No doubt, in preparing and 

reporting upon an adequate scheme for a federal constitution, certain powers to be withdrawn from 

the state legislatures might be suggested. But that in no way implies that we should go, or in the 

slightest degree justifies us in going, beyond what is necessary for that one federal purpose. It is on 

those ground that I submit we cannot entertain the resolution now before the Committee. It is idle to 

say that any one desires to stop discussion. All that we desire to do is to confine it within the 

legitimate channel of the business we have to transact. 

 

Mr. MACDONALD-PATERSON: I must say-and I say so respectfully-that I entirely disagree 

with some of the observations of the last speaker. I hold most strongly the view that it is quite within 

the scope of the resolution, from which the hon. gentleman has just quoted, empowering us to take 

steps to frame a constitution just to all the colonies, that we should consider this point. The hon. 

gentleman has spoken of a surrender of certain powers of local government; but I would remind him 

that if our labours are to have a successful conclusion the imperial authorities will also have to make a 

certain surrender. If I understand the hon. member, Sir George Grey, correctly, he intends his 

resolution-which I respectfully say is a little verbose, and which might with advantage be made to 

read in the form I will presently suggest to the Committee-to mean that the imperial authority shall 

surrender to the federal authority its right to reject any amendment by any colony of its constitution, 

and that the federal parliament shall absorb that authority. As has been asked by the hon. member, Dr. 

Cockburn, are we to go behind the federal parliament and ask the assent of the Imperial Parliament? 

That is not intended. 

 

Dr. COCKBURN: We shall have to provide for something else! 

 

Mr. MACDONALD-PATERSON: That is what I am arguing. And surely if we ask that the right 

of appeal to the Privy Council shall be abolished, and that we shall have recourse to our own Supreme 

Court in all matters relating to Australia-surely if we go so far as that in one direction-it is not too 

much to ask that the governments of Australia, in making amendments in their constitutions, shall not 

have recourse to the imperial authorities, but to their own local court, the federal parliament, if indeed 

any further assent than that of its own legislature be considered necessary to establish any 

modification of its constitution. I think, the resolution of the hon. member, Sir George Grey, might be 

so amended as to read in this form: 

 

That provision be made enabling each state to amend or vary its own state constitution. 

 

[start page 485] 

That, I think, would meet with the approval of all the delegates here. I do not wish to prolong this 

discussion, but I desire to express my approval of the hon. member's views, and to assert my belief 

that it is quite within the scope of our duties here to make some such simple affirmation as that which 

I have just suggested. 

 

Mr. ADYE DOUGLAS: It appears to me that the resolution of Sir George Grey is clearly within 

the jurisdiction of this Committee, providing he strikes out the words "by the vote of the majority of 

voters," and simply provides that each colony should be free to adopt its "own form of state 

constitution." The resolution simply says that any of the local constitutions may be altered subject to 

the sanction of the federal parliament, taking away from the Crown in England the reserved power it 

possesses at this moment, and vesting it in the federal parliament. Our whole proceedings are, I take 

it, upon this principle-that we are striving to establish a constitution that will relieve us as far as 

possible from any local jurisdiction in England; and if that is the principle upon which we are acting, I 

think that before objecting to the resolution of the hon. member, Sir George Grey, upon. a point of 



order, we should first hear what he has to bring before us. When the hon. member has given us his 

reasons for the resolution, a point of order may, if necessary, be taken. It seems to me, however, that 

the resolution, as it appears upon the paper, is clearly within the scope of the duties before us, and that 

it would be an act of grace to allow the hon. member to proceed. 

 

Dr. COCKBURN: Not an act of grace-it is the hon. member's right! 

 

Sir SAMUEL GRIFFITH: I desire to say a few words. I understand Sir George Grey to suggest 

this: that we are directed to frame an adequate scheme of federal government, and that no scheme will 

be adequate that does not deal with the question of the constitution of each colony. That, shortly, is 

the hon. gentleman's argument. Let me give one illustration. Not so very many years ago the colony of 

Jamaica had constitutional government by two houses; it surrendered its constitution and took the 

form of government by one nominated legislative chamber, becoming, in fact, a Crown colony. Surely 

if some of these Australian colonies now proposing to federate, were to become Crown colonies, it 

might be a serious question as to whether they should be allowed to continue in the federation, and the 

effect might be to break up the whole constitution. We cannot, therefore, give the goby to the matter. 

Certainly an adequate, scheme of federal government must insist that the constituent parts of it shall 

not entirely change their nature. I do not think, therefore, that the question is foreign to the subject of 

our discussion an adequate scheme of federal government. 

 

Sir JOHN BRAY: I would ask the hon. member, Sir Henry Parkes, to withdraw his point of order. 

There is no doubt a good deal of division on the question as to whether or not it is strictly within the 

scope of our instructions; but the members of the Convention would like to have the fullest possible 

discussion, and I think, therefore, we might give the hon. member, Sir George Grey, an opportunity to 

show that it is within the scope of our powers, and also to hear what may be said against it. As there is 

such a division of opinion on the point, I would ask the hon. member, Sir Henry Parkes, not to press 

his objection. 

 

Sir HENRY PARKES: My object in rising to this point of order was to prevent the Convention-

and I think I am acting in the interests of the Convention in so doing-from wandering into subjects 

with [start page 486] which they have really nothing to do. That was my object and my point of view. 

But gentlemen will recollect that I raised my point without saying more than ten words in support of 

it. And I was quite prepared that it should at once be decided by the Chairman. If, however, it, be the 

desire of the Convention, I am quite willing to withdraw my point of order. I raised it in support of the 

orderly conduct of the business of the Convention, and from a desire to confine it to the object for 

which, I am quite sure, it was brought into existence, and with no other purpose whatever. It is rather 

unjust to me for even Sir George Grey to venture to say that I desire to stop discussion. I simply desire 

to confine discussion within its legitimate limits-nothing more. 

 

Sir GEORGE GREY: Sir, since I proposed the resolution which you have put to the Committee, 

an attempt has been made to prevent me from doing so upon a point of order. That objection, 

however, has now been withdrawn. But I owe it to myself and to the Committee to say this: that it was 

clearly withdrawn because it would not have been sustained by the Committee, and it was certainly 

the opinion of this Convention, as far as I could understand their expressions on the subject, that you 

had an undoubted right to put the resolution. Therefore, in proposing it now in a different form from 

what I did before, I wish to guard myself against having done this from any desire to make the 

resolution more in order than it was before, when it was perfectly in order; but simply to narrow the 

point of discussion, because I understand that if it is carried by the Committee, it will be sent to a 

select committee, and there be fully and properly considered. I therefore propose to put the resolution 

now in this form 

 

That provision should be made in the federal constitution which will enable each state to make, 

vary, or annul its constitution. 

 



The CHAIRMAN: In order to allow the proposed alteration to be put to the Committee, it will be 

necessary for the Convention to give leave to withdraw the motion now before it. 

 

Motion, by leave, withdrawn. 

 

Sir GEORGE GREY: In moving the motion which I have just read, I wish now to remark that I 

believe the decision to which the House has come on this subject is one of the most important 

decisions that perhaps any chamber has ever come to-that is as affecting the whole future of the 

continent of Australasia. I now feel quite satisfied in my own mind that this Convention will arrive at 

a definite recommendation, which will be made to the various states which it desires to see enter into 

the federation which it is now attempting to form. I feel further satisfied that if such a federation be 

entered into, it will, under the system which we shall be able to establish, last for all time. That is, 

perhaps, from period to period the different states may vary their constitutions, perhaps almost destroy 

one constitution and put another in its place; but upon the whole such satisfaction and contentment 

will prevail throughout the entire federation that it will be lasting, and of the utmost durability. Now, 

the object which I had in view in preparing the resolution which I submitted to the House, and of 

which this is really a repetition in a shorter form, was this: that in every other federal constitution 

which I have seen or known, the first thing done was to form the states, and to assign to them their 

powers. In the case of the United States, that was unnecessary, for they already had full powers and 

almost the same form of government; and they have retained very nearly that form of government 

ever since, with slight variations from time to time, perhaps ultimately in the course of years 

amounting to considerable changes. I believe that exactly [start page 487] the same thing, will take 

place in Australasia. And unless this were done, which I now propose, I do not believe that for many 

years there would be a firm federation established on this continent. And for this reason, that 

undoubtedly in some of the constitutions of the states, antiquated forms have been introduced without 

the consent of the inhabitants having been obtained; which antiquated forms were, in many cases, 

opposed, as, I believe, to the wishes of the majority of the inhabitants of the states, and which it would 

have been impossible almost to have altered without great difficulty, owing to the form in which their 

legislatures were constituted. That is, by either having a nominated upper house, or by the upper 

house being fettered by conditions now unknown absolutely in other countries-such, for instance, as a 

money qualification in the members. In England that has been absolutely abolished. In my youth no 

man could take his seat in the House of Commons unless he had £600 a year if he was a member for a 

county, or £400 a year if he was a member for a borough; and that qualification in the case of counties 

was required to be in land. Now, the result of that was that a large number of persons who had no such 

qualification really got into the houses of parliament. But they got in in this way: that, being the sons 

or relations of very wealthy men, their relations conveyed to them the day before the election an estate 

in land of the required value. That estate was held until the election was over, and then it was 

reconveyed to the person who had made the conveyance in the first instance. The result of that was 

necessarily that many avenues of usefulness in political life were closed against everybody, but those 

who were either wealthy themselves or who had wealthy relations who were inclined to help them. I 

was surprised, indeed, when I found that with that experience staring them in the face, they had in 

some colonies of Australia-certainly in one-gone back to the old system and established a property 

qualification. I have no doubt that under the terms of this resolution, the recommendation of this 

Convention will go in this direction, that is, that they will require no qualification at all in the 

member, except to be a voter; that they will approach, in point of fact, very nearly to what is the 

present rule in Great Britain, which is, or, was, regarded as a most aristocratic country. If that is done 

throughout Australasia, the result will be, if the people at the same time have the power of electing 

their lieutenant-governors, that every great post but one in the whole of Australasia will be open to 

every man of ability, or of such ability or of such force of character, or occupying such relations of 

public life, as will secure him the votes of a large constituency; and an immense amount of talent that 

under other circumstances would be shut out from serving the state will have a fair opportunity open 

to it, and there can be no doubt that numbers of able men will, under such a system, be found who 

otherwise would have remained undiscovered, useless to their country, and probably many great 

measures will hereafter be carried which could not have been carried under any other system than that 

which I am convinced will be recommended for adoption. I cannot help thinking that the advantage of 



getting this amount of ability and energy into play is almost wholly over looked, and, but very little 

conception is as yet formed of the spur that will be given to enterprise and energy, and all that can 

make men happier and better off by opening all these places of great importance to every, single 

citizen of each state in the confederation. This was lately very forcibly impressed upon my mind. I 

will just give an example of what I mean, and what I think, perhaps, the future [start page 488] 

legislature will agree to. When I went to South Africa I found that in some of the towns there were 

considerable portions of valuable town land which had not been made away with, and anxious some 

forty years ago to establish something like the system of getting at the unearned increment which we 

wish to establish here, or at least which a great number of people desire, by vesting those lands which 

had not been sold in the corporation, subject to trusts for improvements, for the benefit of the 

inhabitants of the city, and subject also to the condition that they should only be let for forty years. 

The result is at the present time that I saw that when Sir Henry Loch visited Port Elizabeth, one of the 

towns in which this was done, the people boasted that formerly, when I had visited them years before, 

I found there one of their citizens-a man of great influence and of great energy-and that I got him to 

act as the person to bring the events about that I desired, and that the results were almost incredible. 

They showed Sir Henry Loch the magnificent building in which they entertained him, and they told 

him that next day they would surprise and astonish him by the multitude of establishments for the 

benefit of the citizens which had been created throughout their entire district. I will only just put it to 

hon. gentlemen what the effect of such a thing must be. Imagine for one moment that the whole rental 

of Sydney at the present time was the property of the corporation for the use of all the citizens! Is it 

possible to estimate the benefit that would result under such circumstances to the inhabitants of this 

place? I firmly believe that if once into the hands of the great majority of the people passes the power 

of electing their own members freely, without being fettered by any of the obligations of the old 

times, there are yet great cities to arise in many parts of Australasia, every one of which will rise upon 

the plan I speak of, that the lands are disposed of simply upon lease and subject to a rental, which may 

be renewed every forty years, or at some lesser period. There is no reason why such a thing should not 

be done, injuring nobody, but blessing countless thousands of people who will occupy this country in 

the next century or half century of time. Unless the states clearly have their representation founded 

upon a system which enables every man to, give his vote-some people go further, and would give a 

vote to females; I will not say anything on that now, but there is a, great deal to be said for the 

proposal-but I believe that at once, after such a number of intellects are set to work, at once after such 

a number of persons have become interested in political considerations, such a great improvement as I 

speak of will be carried out, and hundreds of others will follow. I believe a time will come when, 

under such circumstances, the government, maintaining the command of their railways, people will 

travel at an insignificant cost and move their produce at an insignificant cost to every part of the 

country, and that many properties now almost absolutely valueless, on account of the distance at 

which they lie from the market, the owners being unable to bring their produce on cheap terms to the 

best and greatest market in these seas, perhaps I may call it-that is, either Sydney or Melbourne-I 

think that, when that advantage is given, numbers of persons now in comparative poverty will be 

enriched by the value that will be given to their properties and holdings. I could follow this subject out 

into numerous, branches; I could show how the intellect of a vast number of people would be 

improved and enlarged, from young men reading, and carefully studying to embark into political life, 

and to distinguish themselves at the bar of their country; because I believe the profession of the law 

will be thrown far more open than it is now, and [start page 489] that people will be much more easily 

able to become practitioners in the Supreme Court. For example, we should have had no Abraham 

Lincoln unless the rule had been that an examination in law and in the English language was sufficient 

to admit any man to the bar; so that the splitter of shingles could carry law books up into the forest, 

study law, come down, be called to the bar, earn money enough to go into public life, and then, as if 

Providence had really almost designed the thing, at the very moment when the great man was 

required, forth he stepped, untrusted at first by large numbers of people; so much so that when he 

came into New York an enormous crowd was assembled, but not one hat was lifted, except very few, 

to the president not one voice cried "God bless you"; there was not one cheer, because the citizens of 

New York were opposed to the party which he represented; and yet, when he died, he was admitted to 

have been one of the greatest men of the times, and his death was deplored, not only in the United 

States, but also in many other nations. It was only by opening all these offices to their great men in 



America that such men as Lincoln, Grant, Sherman, Garfield, Cleveland, every one of them, were 

brought forward, and without these chances they never could have attained to the positions which they 

occupied. I think, therefore, that we, in arriving at the conclusion which, I am certain, will be adopted 

of referring this to a committee, have ensured to the future of Australasia a prosperity which it could 

never otherwise have enjoyed, and I believe that if this motion of mine had unfortunately been ruled 

to be out of order, if the matter had been stopped, discontent would have arisen from one end of the 

country to another, that it would be understood that the wrong thing had been done, that a mistake had 

been made. There would have been general regret, and the Constitution would have been sent back to 

be amended in that direction in which we are now taking it that is, the Convention would again have 

had remitted to it what will probably now pass. I cannot tell the exact form in which it will pass; but I 

have no doubt whatever that it will be of great and undoubted utility, and will be received with 

gratitude. Last night when I received an invitation to the banquet that is to be given to the members of 

the Convention when our sittings are over, I actually trembled to think that perhaps we shall not 

deserve this festivity, and that we shall have to go back without anything satisfactory being 

concluded, or any great scheme sketched out. Now, I feel sure that by giving and taking, by joining 

together to get the best possible thing we can we shall succeed in giving to Australasia a federation 

which will be an honor to this Convention and a blessing to the people of this country, and it is in that 

hope that I move that the resolution be adopted by the Committee. 

 

Sir SAMUEL GRIFFITH: I think that the proposal brought forward by the, hon. member, Sir 

George Grey, deserves much more consideration than will be given to it if it is put to the vote at once. 

The constitutions of the different states in the confederation may be of very great importance to the 

permanency of the federation. I do not think that any of us desire to hand over to the federal 

parliament the power to interfere with the constitutions of the different states; but at the same time the 

federal government, the confederation generally, is most materially interested in the constitutions of 

the states. As I pointed out this morning, a state might cease to have representative government, and 

might, no longer be entitled to have a voice in the confederation. I am not sufficiently familiar with 

the details of the constitutions of the different colonies at the [start page 490] present time to 

remember precisely what are the conditions under which they may be changed; but, so far as I know, 

each colony has the power within its constitution to change that constitution, except, of course, that 

they cannot change it by throwing off their allegiance to the Crown; and they cannot get rid of her 

Majesty's representative. That would be a revolutionary act. 

 

Dr. COCKBURN: And that bills are reserved for her Majesty's assent! 

 

Sir SAMUEL GRIFFITH: It maybe so in some cases, and we know that several bills have been 

reserved in practice; but that has been not because the constitution required them to be reserved, but 

because they contained provisions to which the Governor was not authorised to consent. 

 

Dr. COCKBURN: I think it is laid down in the constitution acts! 

 

Sir SAMUEL GRIFFITH: The constitutions vary in that particular. I certainly agree with those 

who have said that after the establishment of a federal constitution in Australia there should be no 

necessity to refer to the British Parliament to do anything for Australia, either in changing a 

constitution or in anything else. I think the constitution will be by no means an adequate one for the 

purpose for which it is to be designed if we shall have occasion to refer to the Parliament of the 

United Kingdom to do anything for us. The matter of changing the state constitutions, however, is, I 

think, only remotely connected with the work we have in hand. I do not think it is our business to 

insist upon any particular method by which those constitutions may be changed. The American theory 

is-and I believe that in the abstract the theory is right-that all constitutions are the act of the individual 

members of the community, and that they delegate their power to the legislature, and that legislature 

can only work within the authority given to it, The English theory, of course, is different. The 

Parliament, no matter how it originated, is a sovereign body, and can do what it likes, and we in the 

Australian colonies have proceeded up to the present time upon the English theory. We give to our 

parliaments their legislative powers, and included amongst them is the power to change their own 



constitutions, I do not think we need interfere with that. The federal constitution ought to contain 

provisions prohibiting any state from changing its constitution under its existing powers in particular 

directions, in such a direction, for instance, as to make it unfit to be a member of the commonwealth 

of states. I do not think that the framers of the constitution ought to be called upon to lay down any 

particular lines to be followed by a state desiring to change its constitution; but any provision of that 

kind should be of a negative rather than of a positive character. I have little doubt that before long the 

constitutions of many of these colonies, will be changed, and very likely they will be changed in the 

direction indicated, but not put into so many words, by the hon. member, Sir-George Grey, by the 

American system of having a convention, elected by the people for that duty only, and dissolving after 

it has performed its duty. But that is not the question at the present time. The only question before us 

is whether an instruction of this kind should be adopted now to guide the committee which is to bring 

up resolutions. I feel some difficulty about adopting it in its present form. But, at the same time, I am 

sure that the committee cannot bring up an adequate scheme without dealing with the matter in some 

way. It is rather unfortunate that we have not had the proposal in its present form before us in print. It 

is that provision should be made to enable the states to make, vary, or annul their constitutions. They 

have constitutions now, and they have also the power in one way or another [start page 491] to alter 

them; but it seems to me that the general ruling direction which should be given is this: that provision 

should be made in the federal constitution to enable the federal parliament to exercise with respect to 

Australia those powers with respect to individual states which, at the present time, can be exercised 

only by the British Parliament. That might not cover all the ground, but I think it would cover the 

ground so far as regards this point. It would be entirely inconsistent with the whole theory of what we 

propose to do if a state of Australia, desiring to alter its constitution, had to go past the federal 

government to the British Parliament for the ratification of that alteration. That must be borne in 

mind. I suggest, for the consideration of the hon. member, Sir George Grey, whether the proposal is 

worth insisting on in its present form. I think, after the discussion which has taken place that it must 

be manifest that the members of the committee, whoever they may be, will have to deal with this 

subject, and I think they may be trusted to deal with it in an adequate manner. 

 

Mr. MCMILLAN: It may have been very well, as a matter of courtesy to the delegate who moved 

this resolution, to allow a certain amount of discussion; but it seems to me that we are now brought 

face to face with the possibility of leaving only a short time within which to complete our labours; and 

it seems to me, when we have such an enormous amount of labour to complete, that the introduction 

of extraneous matter such as this proposal seems to consist of, means the entering upon matter which 

will delay the work of the Convention. I would remind hon. members that to-morrow week will be the 

day before Easter, and it is probable we may have to complete the whole of our labours in the next 

few days. It seems to me that it would be far better if the hon. gentleman would withdraw the 

resolution altogether after the discussion which has taken place, and let us go on, immediately, with 

the appointment of the committee. 

 

Sir JOHN BRAY: I presume the hon. member, Sir George Grey, will have no objection to 

withdraw the amendment if it is understood that the committee will give their attention to the point 

raised by him; but I agree with the hon. member, Sir Samuel Griffith, that we must, to some extent, 

contemplate the possibility of the alteration of the constitution acts of the different colonies for the 

purposes of federation, if for nothing else. It has been not only hinted at, but deliberately stated, that 

there can be no possible objection to the people of the different colonies electing their own lieutenant-

governors, and if we are going to do that there ought to be some provision to that effect in the federal 

constitution act. I do not wish to press the matter too harshly if it is understood that the Committee 

will agree to the suggestion. To save time, I would ask the hon. member, Sir George Grey, if he 

objects to accept an amendment to strike out the words which he proposes to insert- 

 

to make, vary, or annul their form of constitution, with the object of substituting the words: to 

make such amendments in their constitution acts as may be necessary for the purposes of federation. 

 

If the hon. member, Sir George Grey, will agree that provision should be made to enable the 

people of each state to make such amendments in their constitution act as may be necessary for the 



purposes of federation, it will be the means of bringing the matter immediately under the notice of the 

committee which will frame the resolutions, or whatever they may be, with regard to the parliament or 

executive. The matter will thus not be overlooked. I think the federal constitution act ought to 

provide-if we think that such a provision should be made-that each colony should elect its own 

governor. 

 

[start page 492] 

Mr. MCMILLAN: That is in contravention of our present arrangements! 

 

Sir JOHN BRAY: Some alteration must be necessary. It is clear that the governor of each colony 

cannot occupy the same position under federation which he occupies now. The governor-general will 

have to discharge some of the duties now intrusted to the governor, and whether we provide for it or 

not, it is clear that some alteration will have to be made which will change the duties of the lieutenant-

governor of each province, and make them different from what their duties are as governors of a 

province at the present time. If it is understood that the committee will consider this matter, it might 

answer all the purposes required if the hon. member would withdraw the motion. If he does not, I 

shall be happy to support it, if some such amendment as that which I have indicated is agreed to, by 

which the federal constitution act will only provide such authority as may be necessary to enable the 

different colonies to alter their constitutions for the purpose of giving effect to the federation 

proposals. 

 

Mr. WRIXON: I think the hon. member, Sir George Grey, ought to attach weight to the view 

which has just been presented, and to accept the more general form in which the last speaker asks him 

to put the proposal. There are many reasons for that; but there is one reason in particular. I think the 

hon. member will be satisfied if the subject is considered by the Committee, and is afterwards dealt 

with by the Convention. If we were to adopt it exactly as he proposes it, we should be tied to the 

particular means which he suggests, namely, that the majority of voters- 

 

Mr. DEAKIN: That has been dropped! 

 

Mr. WRIXON: Well, then, I think that what has been proposed by the hon. member, Sir John 

Bray, embraces everything which Sir George Grey wishes. It will leave the matter open for the 

consideration of the Committee, and we shall not tie our hands in any way. 

 

Mr. MACDONALD-PATERSON: That is not the point at all-that is not the object we had in 

view in discussing the matter before the luncheon hour. The amendment of the constitution acts of the 

different colonies is not for the purposes of federation; it is for the purpose of working their own 

several and distinct governments. Surely the hon. member, Sir John Bray, is under a misapprehension, 

or I am under a great cloud of misapprehension myself. 

 

Mr. J. FORREST: I should like to point out that we have already agreed to the 1st resolution: 

 

That the powers and privileges and territorial rights of the several existing colonies shall remain 

intact. 

 

Now it is proposed, it seems to me, and for the first time during this Convention, that, the 

distinctive states shall be subordinate to the central government. I have not heard, during the debates 

which have taken place, any mention of the subordination of the states to the central government, and 

this proposal would, I think, make them altogether subordinate so far as their constitutions would be 

in some way dependent upon the action of the dominion government. I notice, in the Canadian 

Constitution, that power was given to the municipal governments to amend their constitution. One of 

the powers reserved to the provinces was "the amendment from time to time, notwithstanding 

anything in this act, of the constitution of the provinces, except as regards the office of lieutenant-

governor." That was, no doubt, necessary in the case of the Canadian Constitution, because all the 

powers that were not given specially to the province were reserved to the central government. But in 



our case the opposite is proposed. We propose that specific [start page 493] powers shall be given to 

the central government, and that all the other powers shall remain in the states or provinces. In most 

of the colonies I believe power is given already to amend their constitutions in any way which may be 

desired. In the colony I represent we have power to amend our Constitution in any way we like by an 

absolute majority, and the Governor has power to assent to the amendment of the Constitution, with 

the exception of one or two particulars in respect to which he has to reserve bills for her Majesty's 

assent. Those particulars have reference to the civil list and to the aborigines. In all other matters we 

can amend our Constitution in any way we choose, without any reference to the Imperial Government. 

As evidence of that, I may mention that during the last session-the first session under our 

Constitution-we amended the Constitution by a simple statute in the same way as we would any other 

law. 

 

Mr. KINGSTON: Was it not reserved? 

 

Mr. J. FORREST: It was not reserved. There was no occasion for reserving it. There is no 

objection, as far as I can see, to the introduction of the resolution of the hon. member, Sir George 

Grey; but I cannot see that it carries us any further than we are at present. We have the power already, 

and, as far as I know, we do not wish to give up the power, to amend our constitutions in any way we 

choose. I think it is a pity that this discussion should go on. There seems to be nothing very much in 

the proposal. The only point that occurs to me is this: that under a federal form of government there 

might be some difficulty in those cases in which the governor is directed to reserve certain measures 

for her Majesty's assent as to whether he should still do so, or whether the assent should be given by 

the governor-general. There seems to be some point in that, but it is a detail which I have no doubt 

can be worked out. Otherwise I can see nothing in the resolution which gives us anything more than at 

any rate the colony I represent has already; that is, the power to amend its Constitution in any way it 

chooses. 

 

Sir GEORGE GREY: I wish to answer the last hon. member, who has made a very interesting 

speech, but who, I think, has misunderstood the subject in part. In point of fact, what I am aiming at is 

this: I believe that in the old constitutions, and in some of the new constitutions, a machinery has been 

set up which virtually takes all liberty from the people, or at any rate takes a very great amount of 

liberty from the people. We are told that in Western Australia they have the power of altering their 

own Constitution. But they can do that only with the consent of a council nominated for six years. 

That is no liberty at all to the people. I believe that in this colony there is a nominated upper house 

and plural voting. There is, probably, plural voting to a great extent in Western Australia. It will take, 

perhaps, a term of many years to work off those burdens which are imposed upon the people-a term of 

very many years I should think-whereas at the moment when you are framing a new constitution, 

seeing that in every federal constitution certain provisions are made for the government of the states, I 

ask that a similar provision should be made for the government of the states here. I deny that, as an 

hon. member said, this is any interference with state constitutions by this body. That is an absolute 

misunderstanding of the case. What we propose is to authorise the people of the states, if they are 

dissatisfied with their form of government, to alter it. We have been entirely misunderstood on that 

subject. This Convention is not asked to exercise the smallest interference; but surely, at the moment 

when you say you are about to confer great benefits on all [start page 494] Australasia, it is not too 

much to say to those people who may feel that they are suffering under a form of constitution which is 

not liberal, and does not give fair play to the intellect and the energies of all its inhabitants, that if the 

great majority of the people of the state choose to interfere with their constitution and give themselves 

a more liberal one, they shall have the power to do so. I deny that I have proposed any interference at 

all, or that I have asked hon. members of this assembly to do anything which they ought not to do. On 

the contrary, I have besought them not to interfere with the powers of the general legislature or with 

the powers of the states in the manner I saw they were disposed to do, but to leave them absolute 

liberty. I say that, at this time of giving freedom to all Australia, we should tell the people of the states 

that if they please to alter their form of state government they may do it themselves, without any 

reference to the British Parliament-without any reference to the British Crown necessarily-but entirely 

of their own free will make such alterations as they believe will lead to their happiness. How that can 



be confused with an arbitrary interference with the states I cannot understand. I believe the request I 

have made is for the happiness of the whole of Australasia, and I ask for no interference whatever 

with the powers of the states, or with the powers of the general government. I say give them all power 

to work out their own happiness. Why we should deliberately refuse to give so great a boon to the 

people of this country, when we are authorised by our position to give it, when we have the right to 

give it, I cannot possibly understand; and on that point I do not think I ought to give way. If hon. 

members are determined not to do it, let them by their votes record that such is the case. Let it be seen 

what our varied opinions are, and then if it be necessary to call another Convention together, let the 

people decide whether they will send to that Convention men who are willing to do this for them, or 

whether they choose to say that we were wrong-to discard us, and to make provision without. 

entailing on themselves and their children for years to come the constitutions that they now have. Let 

any one look at the difficulty there has been in altering the House of Peers at home-a body who are 

anxious not to offend the public there, because they would lose position and credit, and possibly lose 

their privileges altogether. Here, on the contrary, the nominated houses have no hereditary claims of 

that kind. Having been selected by the ministry of the day, they cannot, I fancy, come to the 

consideration of the subject with that cool, unembarrassed, totally unselfish view with which they 

ought to come to it. I admit they have conferred great benefits on this country. I admit there are 

amongst them very estimable and good men; but I firmly believe that if the people of New South 

Wales had had the powers that they may get under the federal constitution, still greater benefits would 

have been conferred on the country, that it would have still further advanced, that there would have 

been greater openings for the whole of its population. I think we ought not to give way on this subject 

until it has been decided by the votes of the Convention that they will not do that which we ask them 

to do. I feel very unwilling to, at all retreat from the position I have taken up. I would far rather be 

defeated and be told that I am wrong, and remain under that defeat perhaps some years-very likely not 

living to see the change of public opinion; but I would rather go down to posterity with the fact 

recorded that I have enunciated these views, and have adhered to them, than give them up, and merely 

obtain quiet at the present time, when in my own inner heart I should know [start page 495] that I was 

sacrificing the interests of all Australasia-not of one state only, but of every state-in not saying that the 

people of the state if they wish to change their constitution should be authorised so to do by the 

federal constitution. Supposing all that I ask were agreed to, what would be the result? The federal 

constitution must still go to the people, and they would not want to it if they disapproved of what I 

propose. They would reject it. It would not be imposed upon them. But on the other hand, if you do 

not do this, and they are burning with anxiety to gain these benefits, you would send them a 

constitution under which they could not get them. You say positively that they shall not have them. I 

say that the infinitely preferable course is to do justice to every one of the states, and to allow every 

one the liberties which I ask for on their behalf, and which I believe to be for their benefit. 

 

Sir JOHN BRAY: Perhaps I may be permitted to say that I indicated an amendment subject to the 

approval of the hon. member, Sir George Grey. I understood from what he said to me that he virtually 

approved of it; but he did not say anything about it in his speech, and consequently it was not put. I 

think it will be convenient to hon. members if it is put now with the consent of the Convention. 

 

Mr. DEAKIN: I and other hon. members were under the impression that the amendment had been 

put. If I had known that it had not been put, I should have claimed my right to say something on the 

question. 

 

The CHAIRMAN: If there is no objection, I shall adopt the course suggested by the hon. 

member, Sir John Bray. Of, course, as hon. members know, it is out of order; but we are not pursuing 

strictly the rules of parliament. It is proposed by the hon. member, Sir John Bray, to amend the motion 

by omitting the words "vary or annul its constitution," with a view to insert in lieu thereof the words it 

such amendments in its constitution as may be necessary for the purposes of the federation." 

 

Amendment agreed to: motion, as amended, agreed to. 

 



Resolved: That provision should be made in the federal constitution which will enable each state to 

make such amendments as may be necessary for the purposes of the federation. 

 

Mr. THYNNE: I rise with some amount of diffidence to ask the Convention to adopt the 

resolution of which I have given notice. The form in which I propose to move it, however, will be 

slightly varied on account of the position it will necessarily take upon the paper should I be fortunate 

enough to induce the Convention to adopt it. I move: 

 

That the following stand as resolution 4 of part II:-"That a system be established for submitting 

amendments of the constitution for the approval of the electors of the several states, and for 

prescribing the necessary majorities." 

 

The resolution, in the form in which I gave notice of it, provided for a reference to conventions; 

but I think it would be better if the resolution were to go untrammelled, and without any matter of 

detail, leaving to the select committee to be appointed to deal with constitutional questions the 

arrangement of details for the working of the system. I do not think that in this Convention the 

proposal to refer amendments of the, constitution to the direct vote of the people is one that will 

require very much advocacy on my part, for I shall be greatly mistaken unless I find that a great 

majority of the members of this Convention are in favour of some such course being adopted. Let me 

shortly state a few of the reasons why I think the resolution should be adopted. Any constitution we 

draw will have to be adopted by the whole of the people; it will virtually be a constitution [start page 

496] rising and coming from them, and I think the people will be much more satisfied if they find that 

there is a limit to the powers they are giving in the commission to their several legislatures, and that 

they themselves must be again consulted before any change is made in the authority they give to the 

legislatures. I think the proposal will be of a highly popular character, and that it will tend to excite in 

the people of Australia great enthusiasm in favour of the new constitution, and that I think hon. 

members will agree with me is necessary to its successful establishment. I think also that while we 

may find individuals having objections to particular clauses of the bill, a great many of these will have 

their objections obviated and removed if they find that this valuable protection is given to them 

against unnecessary or hasty changes. This is a provision which in some form or other exists in the 

two principal federations of the world at the present moment. I content myself with these few 

remarks, knowing that at this stage of the proceedings of the Convention long speeches are out of 

place. I trust that the proposal will meet with hearty support, and, that it will, at any rate, receive the 

careful consideration, should it be referred to them, of the select committee it is proposed to appoint. 

 

Mr. GORDON: If the resolution of the hon. member, Mr. Thynne, is intended as a mere 

instruction to the committee that this matter shall receive consideration, I shall support it; but if it be 

an absolute committal of the Convention to the system of referendum, or some such system, I cannot 

support it without further consideration. If it be merely an instruction to the committee, then I think no 

harm will be done in passing it. 

 

Dr. COCKBURN: As I understand the proposal of the hon. member, he wishes to lay down the 

principle that a constitution cannot be amended without the several states of the federal parliament 

being consulted-that the federal parliament itself shall not have sufficient power to amend a 

constitution without the citizens of the various states being consulted in some way or other. I 

understand that to be the principle the hon. member wishes to lay down; and I think it would be well 

to embody it in these resolutions merely foreshadowing what is meant in a vague way. The principle 

sought to be affirmed is, briefly, that the citizens of the various states shall be in some way consulted 

before an amendment is made in the constitution. 

 

Mr. WRIXON: I do not attach too much weight to these resolutions, because I apprehend that the 

committee will consider them, and that they will afterwards come up for determination by the 

Convention. But if this resolution were carried as it now stands, it would amount to an express 

direction that the electors should determine upon any change of constitution. I do not know whether 

the hon. member intends that or not; but if that be not intended, I submit to the hon. member that if he 



omits the words "by the electors," it will be merely a species of direction to the committee. On the 

other hand, it would be a serious matter for us to vote now that any change made in any of the 

constitutions of the states must be sanctioned by the electors, because it will then be simply a question 

of whether it shall be sanctioned by direct referendum or by convention. If we do not mean that, the 

words to which I refer should be struck out. 

 

Captain RUSSELL: I think it is a great pity that in these resolutions there is not a little more 

precision. I confess that with regard to this and the preceding resolution, I am very much in the dark 

as to what they really mean. But, taking the resolution in the particular form in which the hon. 

member proposes to move it, it amounts to this: that the people of the various pro- [start page 497] 

vinces may at any time by universal will, without any restraint whatever, say that the constitution 

shall be altered. 

 

Mr. THYNNE: No! 

 

Captain RUSSELL: Then it is a great pity that there is not a little more precision in the wording 

of the resolution. That is undoubtedly the way in which I read it, and I should be very loath to give 

affirmation to such a principle. I believe it would be pernicious to the last degree. The resolution 

ought to be framed with sufficient distinctness to enable us all to clearly understand its meaning. I 

contend that as this resolution in now worded, there is nothing to prevent the absolute will of the 

people, which may be swayed by a sudden gust of passion, from altering a constitution which may 

have been framed with great care. These changes may be effected so indefinitely and perpetually, that 

practically there will be no constitution whatever. We must be careful to guard against that. If there be 

any such intention as that I now indicate underlying this resolution, I certainly shall veto against it. 

 

Mr. THYNNE: I intended that no amendment of the constitution should be carried into operation 

unless approved of by the people. I am prepared to leave the question open to the committee in the 

manner suggested by the hon. member, Mr. Gordon, that is, as there is a general idea that some 

scheme of the kind is necessary, we recommend the matter to the careful consideration of the 

committee. 

 

Mr. PLAYFORD: Do I understand that the hon. member withdraws it? 

 

Mr. THYNNE: No! 

 

Mr. PLAYFORD: Then we ought to consider what we are about. This proposes that the people 

alone should have a voice in the alteration of the constitution. We must remember that we are divided 

into states, and surely the states should have a voice in the matter. In the American Constitution, when 

the Congress and Senate pass an alteration of the Constitution, it has to be referred to the people and 

the states, and a majority of both must be obtained. If that will be done in this case, well and good; but 

we must remember that the draftsman will be bound to make provision in the bill for an alteration of 

the constitution, and we can then discuss the question. 

 

Dr. COCKBURN: They omitted to make such a provision in the Canadian act! 

 

Mr. PLAYFORD: They made a mistake there; but we are not likely to do so. I think it would be 

better to withdraw the amendment. 

 

Mr. DEAKIN: Having expressed myself at considerable length on this question at the conference 

last year, I do not think it is necessary or desirable at this stage to repeat the arguments, which appear 

to me unanswerable, in favour of this. course. What the hon. member proposes is not that the power of 

altering the constitution should be vested in the electors, to be exercised by them at any time, but, 

simply that there should be no power of altering the constitution without the express and explicit 

consent of the people of the various states. That is what the hon. member says, and I think we will all 

say the same; we might even go further, and require that the federal constitution shall not only be 



submitted to the legislatures, but, if possible, shall be submitted, directly to the people of the several 

states. 

 

Sir SAMUEL GRIFFITH: I am very much of the same opinion as the hon. member, Mr. Deakin, 

in what he has just said, but it does not follow that we ought, without further discussion, to lay down 

this proposition as a rule which the committee must follow, and prepare a bill on these lines. I think, 

with the hon. member, Mr Playford, that this matter has not been sufficiently discussed or considered 

by the Convention to justify us in giving [start page 498] such an instruction to the committee. It is 

very likely that the committee will follow this line. Everything else before us has been thoroughly 

discussed; we know exactly what we have done. We have laid down certain lines to be followed by 

the committee; but this important question has not been sufficiently considered. I suggest to the hon. 

member that he should not press the resolution. 

 

Sir JOHN DOWNER: I have been taking an active part in advocating what are called state rights, 

and we came to the conclusion to send that question generally to a committee without binding their 

hands too much. It seems to be rather a pity to pass this resolution, seeing the course which we have 

already adopted. I quite agree with the hon. member, that in all probability something like what be 

proposes will have to be done. State rights will certainly have to be conserved, and, above all, that 

right which goes to the root of all things-that is, the power of altering the constitution. But supposing 

that some other mode occurs to the committee, and they wish to recommend the Convention to adopt 

that mode, it will be a pity if we have to begin our labours when we reassemble by rescinding a 

previous resolution. I agree with Sir Samuel Griffith, that as we have left the matters generally to the 

committee, without any specific directions, we should leave this as one of the subjects with which 

they must deal. 

 

Mr. GILLIES: My difficulty is in interpreting this resolution. It appears that the question of the 

alteration of the constitution is to be left to a body of men chosen by the electors. 

 

Mr. DEAKIN: No. Those words are struck out! 

 

Mr. FITZGERALD: There is no mention of the word Convention! 

 

Mr. GILLIES: I am afraid that will not get over the difficulty. Who is to submit the question for 

the approval of the electors of the several states? It should be by some recognised body-the 

parliament! 

 

Mr. THYNNE: The parliament of course! 

 

Mr. GILLIES: Everything is of course; but this motion does not say so. How are the proposals to 

be submitted? Are they to be submitted in detail for the electors of the various states to vote on them? 

Very likely there will be a whole series of proposals, and the electors would not be in a position to say 

"yes" or "no" to each proposal. It would be impossible. We have heard of the referendum; but that 

would be a question distinctly submitted upon which the people could say "yes" or "no"; but if we are 

to have a whole series of alterations in the constitution in a number of important particulars, how 

could they be submitted separately to the people in such a way that they could say "Yes" or "no" to 

them? The proposal is full of trouble and difficulty. I can understand that gentlemen who have, 

thought over this matter believe that there is no trouble in the way, but I contend that it would be 

impossible to carry out the proposal here made. I can understand that we should provide in our 

constitution that important alterations in it should only take place by the electors determining to 

appoint certain persons who are to consider the various questions, and whose decision might 

afterwards be referred to some other body, It will be impracticable however, to carry out this proposal 

to refer the whole general question to the electors. I hope that, instead of passing this resolution, we 

shall leave the question open to be discussed by the select committee we are about to appoint, without 

tying their hands in this way. The committee will then be able to submit proposals which will meet 

generally the views of hon. members. 



 

Mr. THYNNE: In view of the expressions of opinion from several prominent members of the 

Convention, and feeling assured that this question will receive full [start page 499] attention, I am 

quite willing to withdraw the resolution after the satisfactory discussion which it has evoked. 

 

Resolution, by leave, withdrawn. 

 

Mr. CLARK rose to move: 

 

The judicial power of the federation shall be vested in one supreme court, and such inferior courts 

as the federal parliament shall from time to time establish; and the federal supreme court shall have 

jurisdiction to hear and determine appeals from all final judgments, decrees, and orders of the highest 

court of resort in each of the colonies; and the judgment of the federal supreme court shall in all cases 

in which imperial interests or the construction of an act of the Imperial Parliament affecting the rights 

or property of persons resident in all parts of the empire are not involved, be final and conclusive. 

 

He said: When I addressed the Committee this morning on the subject of the judiciary, I said that if 

it were understood that the whole question of the establishment of a federal judiciary was to be 

considered by a committee who should have a free hand to bring up any proposal they thought best, I 

would not press my resolution, but would leave the matter to be dealt with by the committee. But I 

wish it to be distinctly agreed that I withdraw my resolution on that understanding, because the 

resolution as it stands provides for a court of appeal only, and I want much more than that. I want a 

whole system of federal judiciary, and if it is understood that the committee will deal with that 

question, and make such recommendations as they think fit on the subject, I will leave the resolution 

as it stands, and withdraw my amendment. 

 

Mr. DEAKIN: Before the hon. member withdraws his resolution, I should like to suggest- 

 

The CHAIRMAN: Perhaps the hon. gentlemen had better move his resolution. so that I can state 

the question, and thus enable the hon. member, Mr. Deakin, to address the Committee on the subject. 

 

Question proposed. 

 

Mr. DEAKIN: The subject appears to me to be one of so much importance as to merit, not 

reference to a general committee, but the appointment of a separate committee for its special 

consideration; and I would suggest that when the hon. member, Mr. Suttor, moves for the appointment 

of the two committees already indicated, one of which is to deal with finance, taxation, and trade, and 

the other with the questions of constitutional machinery and the distribution of powers and functions, 

he should at the same time move the appointment of a third committee, which might consist of the 

attorney-generals and other legal members of the Convention, which should specially consider this 

most important question. It seems to me to be of such magnitude as to deserve a special legal 

committee for its consideration, instead of being dealt with merely as one question among many 

referred to two committees which have not this subject specially mentioned in the reference proposed 

to be made to them. 

 

Resolution, by leave, withdrawn. 

 

Resolutions reported and agreed to as follows:- 

 

That in order re-establish and secure an enduring foundation for the structure of a federal 

government, the principles embodied in the resolutions following be agreed to:- 

 

(1.) That the powers and privileges and territorial rights of the several existing colonies shall 

remain intact, except in respect to such surrenders as may be agreed upon as necessary and incidental 

to the power and authority of the National Federal Government. 



 

(2.) No new state shall be formed by separation from another state, nor shall any state be formed 

by the junction of two or more states or parts of states, without the consent of the legislatures of the 

states concerned, as well as of the federal parliament. 

 

(3.) That the trade and intercourse between the federated colonies, whether by means of land 

carriage or coastal navigation, shall be absolutely free. [start page 500] 

 

 (4.) That the power and authority to impose customs duties and duties of excise upon goods the 

subject of customs duties and to offer bounties shall be exclusively lodged in the federal government 

and parliament, subject to such disposal of the revenues thence derived as shall be agreed upon.  

 

(5.) That the military and naval defence of Australia shall be intrusted to federal forces, under one 

command.  

 

(6.) That provision should be made in the Federal Constitution which will enable each state to 

make such amendments in its constitution as may be necessary for the purposes of the federation. 

 

Subject to these and other necessary conditions, this Convention approves of the framing of a 

federal constitution which shall establish,- 

 

(1.) A parliament, to consist of a senate and a house of representatives, the former consisting of an 

equal number of members from each colony, to be elected by a system which shall provide for the 

periodical retirement of one-third of the members, so securing to the body itself a perpetual existence 

combined with definite responsibility to the electors, the latter to be elected by districts formed on a 

population basis, and to possess the sole power of originating all bills appropriating revenue or 

imposing taxation. 

 

(2, ) A judiciary, consisting of a federal supreme court, which shall constitute a high court of 

appeal for Australia. 

 

(3.) An executive, consisting of a governor-general, and such persons as may from time to time be 

appointed as his advisers. 

 

APPOINTMENT OF COMMITTEES. 

 

Mr. SUTTOR rose to move: 

 

(1.) That a committee be appointed to deal with the finance, taxation, and trade regulations, with 

power to report its conclusions as soon as practicable to this Convention. 

 

(2.) That each colony choose its own member for such committee-one member from each colony. 

 

He said: Understanding that it is the wish of the Convention that the various matters embodied in 

the resolutions which have been passed should be dealt with by committees, I have placed this and the 

following resolution on the paper in order that the different matters may be so dealt with. I think both 

resolutions might be taken as matters of form, seeing that the Convention is unanimous in the object 

desired. I understand that the hon. member, Mr. Barton, intends to move an amendment with the view 

of giving more complete powers to the committees. 

 

Mr. ABBOTT: I second the resolution, but I would like to point out that I think the names of the 

committee should be mentioned, so that there might be a record in the Convention as to who the 

committee were. 

 

Question proposed. 



 

Mr. BARTON: It struck me in reading the resolution which has been moved by the hon. member, 

Mr. Suttor, that perhaps it was not sufficiently specific for the purpose, and I thought it just as well to 

sketch out some resolutions which might more expressly define what the object and work of these 

committees is to be, and which might be adopted as an amendment upon the resolutions, though some 

hon. members will, perhaps, be able to suggest something more definite. It seems to me that two 

committees, as suggested by the hon. member, will be necessary, though I have heard some hon. 

members say that four committees will be required, but I think that it will not be a wise thing to 

multiply the number of committees. It would be a good thing that a committee should be appointed 

which will have the special work of drafting a bill, and it would also be a good thing, though perhaps 

it is not necessary to specifically provide for it, if each delegation in sending its quota of members to 

that committee sent some member to be eligible as a member of a sub-committee, or in the main 

committee, to be able to take part in the drafting of the bill. But I think we have enough groundwork 

laid down in the resolutions which have been passed for an committee which [start page 501] takes 

into consideration the whole drift of the debate, and the general opinions expressed, to be in a position 

to draft a bill with which we could deal without any intermediate resolutions; that is, we might take 

the suggestions which they will make in the form most familiar to lawyers, that of a bill, in which, if 

the committee are good draftsmen, they will be quite are intelligible as any resolutions would be. 

Then it appeared right that some committee should be appointed upon matters involved in the 

resolutions affecting trade and intercourse, customs and excise duties, and I thought with the hon. 

member, Mr. Suttor, that a committee consisting of one member from each delegation, would be 

sufficient to deal with these matters for the purpose of collecting all necessary information, and of 

coming to a conclusion as to what provisions would be necessary in the bill to cover the ground of the 

resolutions, and all subsidiary matters. They might place their conclusions in the hands of the larger 

committee, from which a drafting committee might be selected. For these reasons, I drew up the 

following resolutions:- 

 

(1.) That the resolutions reported to this Convention by Committee of the Whole be referred to two 

committees, the one for consideration of constitutional machinery and the distribution of functions 

and powers, the other for consideration of provisions relating to finance, taxation, and trade 

regulation; the first-named committee to consist of two members from each of the several delegations, 

the last-named committee to consist of one member from each. The members to be chosen by the 

several delegations. 

 

(2.) That the last-named committee be instructed to specially consider resolutions Nos. 3 and 4, on 

trade and intercourse and on customs taxation, with a view to their being carried into effect upon lines 

just to the several colonies, and that it be a further instruction to the said committee to lay its 

conclusions before the committee on constitutional machinery, functions, and powers. 

 

(3.) That upon the result of the deliberation of the said committees the committee on constitutional 

machinery, functions, and powers, do prepare and submit to this Convention a bill for the 

establishment of a federal constitution, such bill to be prepared as speedily as is consistent with 

careful consideration. 

 

In submitting these resolutions, I wish to point out that it has been suggested that a committee 

upon the question of judiciary should be appointed. That committee has suggested itself to several 

very experienced and able members of the Convention; but the committee upon the constitutional 

machinery, functions, and powers will no doubt, since they will have the preparation of the bill in 

hand, include sufficient members of the legal profession to be able to throw all the conclusions on 

constitutional machinery, including the judiciary, into proper form. It seems to me that it would be 

encumbering the matter to appoint more than two committees. 

 

Sir JOHN BRAY: Three! 

 



Mr. PLAYFORD: The hon. member had better have a committee upon the judiciary, and let them 

draft the bill! 

 

Mr. BARTON: I should like to hear what is to be said about that; but if a committee is appointed 

upon the judiciary, I do not see why it should not be appointed as a sub-committee of the large 

committee on constitutional machinery; and if it were an understood thing that that large committee 

should appoint a committee on the judiciary, we might have a committee consisting of treasurers and 

ex-treasurers to deal with the questions of finance and taxation, who would get all necessary 

information, and frame what might seem to them the necessary resolutions, and these they could place 

before the large committee. Upon the reports of these committees a bill might be prepared, which, I 

think, might be dealt with without the preliminary discussion of any resolutions, and we should then 

have the lions of federation in so narrow it path that we should be able to concentrate our energies 

upon their destruction. 
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Mr. PLAYFORD: I raise no objections to these resolutions; but I would suggest that another 

committee be appointed to deal with the subject of the judiciary. 

 

Sir JOHN DOWNER: I also think that the constitutional committee will have plenty to do, and 

that it would be a great assistance to them if they had another committee to help them on this question 

of the judiciary. 

 

The PRESIDENT: I understand that the hon. member, Mr. Suttor, is willing to accept the 

amendment of the hon. member, Mr. Barton, in lieu of his own resolutions? 

 

Mr. SUTTOR: Certainly. 

 

The PRESIDENT: I shall then submit the amendment as the resolution. 

 

Question proposed. 

 

Colonel SMITH: Whilst concurring with the proposals generally, I should have been glad if there 

had been more committees. Both the proposers of the resolutions, the hon. members, Mr. Barton and 

Mr. Suttor, agree to the appointment of two committees, which simply absorb twenty-one members of 

the Convention out of forty-five. I think we should give the remaining twenty-four something to do. 

The object, as I understand it, is to appoint upon committees those who are best likely to understand 

the subjects with which they have to deal. I find that twenty-four members of the Convention, I do not 

know for what length of time, will absolutely have nothing to do, whilst the other twenty-one will be 

sitting on committees, and deciding the questions which are brought before them. I have thought it 

would have been wiser if we had divided the whole body into committees to consider the various 

branches of the subject which have to be dealt with; and if their various reports could be submitted to 

the Convention. How long are these twenty-one members appointed upon committees, fourteen upon 

one, and seven upon the other, to be occupied in their deliberation? I venture to say that the 

consideration of one of these questions will occupy a very considerable time. Are hon. members who 

are not included upon those committees to wait whilst the reports are being drawn up, and whilst 

questions, the consideration of which may occupy several days, are being determined? I think it would 

have been wiser to have divided the Convention into more committees. I intended to have brought 

forward a proposal with regard to finance; but as I find the, unanimity of the Convention is so 

thorough on the subject, I do not think it is necessary. It was my intention to propose the appointment 

of a committee to deal with that subject. We have the question of finance, taxation, and trade 

regulations to be dealt with by one committee. I do not know who the gentlemen are who are prepared 

to deal with those three subjects; but I think it would have been wiser if we could have separated 

them, if we could have classed finance and taxation together, and divided the remaining subjects 

amongst other committees. For instance, I submit, with all due deference, that the question of drawing 

up a constitution ought to be settled in Committee; that the question of the Privy Council, which the 



hon. member, Sir John Downer, ventured to solve, ought to be a separate subject dealt with, wholly 

and solely, by, members distinguished in the particular profession which has to deal with it. 

 

Sir SAMUEL GRIFFITH: No! 

 

Colonel SMITH: I thought the hon. gentleman would have been one of the first, knowing so much 

about the subject, and being connected with a distinguished profession, to agree to a proposal of that 

description. 

 

Sir SAMUEL GRIFFITH: I think we want the assistance of laymen! 

 

Colonel SMITH: I am sure, so far as this Convention is concerned, that we shall be satisfied if the 

whole body is divided [start page 503] into committees, of which the President and Vice-President 

should be ex-officio members, so that we might have the benefit of their advice upon the whole of 

them. I certainly hope that over one-half of the members of the Convention will not be left to look on 

or idle about when they might, in some way, assist to bring up reports on various Subjects. I have no 

desire to press the matter unduly, but it appears to me that two committees of twenty-one members 

out of forty-five are altogether insufficient. I have no desire to move an amendment; I only throw out 

the suggestion because I think that the duties ought to be divided amongst more committees. In my 

opinion it would be a wise thing if every member of the Convention was appointed upon a committee 

of some sort or other. We desire to get through the work, and to have done with it; but if you give one 

or two committees too much to do they will have various difficulties to contend with. If the 

Convention is not divided into committees we Shall have those members not included in the 

committees engaged in criticising the work done, and that will lead to long debates. If, however, the 

various subjects are decided and dealt with by different committees, our proceedings will be 

considerably shortened. 

 

Mr. DEAKIN: I understand the hon. member from Tasmania, Mr. Clark, intends to move an 

amendment. 

 

Mr. CLARK: Yes! 

 

Mr. DEAKIN: If the hon. member is prepared with an amendment with reference to the judiciary 

committee, I will leave him to propose it, and to urge anything that may be necessary on its behalf. I 

would point out, however, that we have in this Convention a considerable number of gentlemen 

versed in the law, and it is quite possible that their services on the judiciary committee would be of 

material service not only in settling the questions connected with the judiciary, but also in aiding the 

general committee on the constitutional machinery in drafting the bill which, under the resolution, 

they are asked to bring up. I trust, therefore, that the hon. member, Mr. Barton, will see his way to 

accept the amendment which the hon. member, Mr. Clark, is about to propose, giving us a third 

committee dealing with that most important branch of the future federal government which will come 

under the control of its judiciary. 

 

Sir SAMUEL GRIFFITH: Before the proposal is formally made with regard to the judiciary 

committee, I wish to offer my opinion on the subject. I do not concur in what has been said by the 

hon. member, Colonel Smith, to the effect that the matter ought to be left entirely to lawyers. In my 

opinion the right of appeal to her Majesty-in-Council, is a great constitutional matter upon which 

lawyers are not better fitted to express an opinion than other persons. In my humble judgment they are 

less fitted in some particulars to express a sound opinion on the subject. I think also that it will be very 

difficult to disentangle this subject from the other constitutional subjects to be considered by the 

general committee. I think, therefore, it would be found to be a more practical and speedy manner of 

getting through business if we intrusted that subject, as has been suggested by the hon. member, Mr. 

Barton, to a sub-committee of the general committee, with the understanding that they can call to their 

aid any of the other legal members of the Convention whom they may think able to give them 

assistance. I apprehend that these committees, although appointed in this formal manner will not be 



hard and fast committees. They will consult with one another and with their colleagues; and, 

practically, all the members of the Convention will know what is going on, and will be able to give 

their assistance in bringing matters to a conclusion. My opinion is that the employment [start page 

504] of a third committee, so far from tending to expedite proceedings, will tend to retard them. 

 

Mr. PLAYFORD: My opinion is the opposite to that expressed by the last speaker. I think that 

the appointment of committees will tend to quicken our movements a little. I have thought the matter 

out, and I quite agree with the proposal of the hon. member, Mr. Barton, that if we meet together, and, 

instead of bringing up ordinary formal resolutions as the result of our labours, bring them up in the 

form of a bill and go through them clause by clause, we shall expedite business. If we bring up from 

the committees ordinary resolutions which will be instructions to draftsmen, we shall have a full 

debate on all the resolutions so brought up, in the same way as we have had upon the resolutions 

which have already been submitted to the Convention, and we know what the result has been already. 

We shall have the debate over again, and it will be repeated when the bill is brought up. I think the 

suggestion of the hon. member, Mr. Barton, an exceedingly wise one. I consider that if we appoint on 

this committee to consider the judiciary question a number of able men learned in the law, although it 

may be a question upon which every hon. gentleman might be able to form an opinion equally as well 

as members of the legal profession, we might get able lawyers to help us in the drafting of a bill. I 

think that with two committees we shall have rather too few to choose from. The committee dealing 

with the machinery of government will have a great deal of work to do, and we shall not be able to 

spare out of that committee hon. members for the purpose of drafting the bill. The committee that will 

have to look after matters connected with trade and commerce will find their hands exceedingly full 

before they have done with that question, and they will not be able to spare any of their number. But I 

think that the gentlemen appointed to consider this small question will not take long in coming to a 

conclusion as to what they will recommend; and out of that committee we might be able to choose a 

few excellent draftsmen, who will help the other committees, as fast as they arrive at conclusions, as 

to what should be included in the bill; and in a short time we shall be prepared, I hope, to pass a bill 

embodying what we unitedly believe to be best in the interests of the community at large. 

 

Mr. CUTHBERT: I should be very glad if the hon. member, Mr. Barton, could see his way to 

extend the constitution of the committees. I understand that he proposes to limit the number of 

committees to two-one dealing with constitutional machinery and the distribution of powers and 

functions in connection therewith, and the other dealing with finance and trade. I think that a 

committee dealing with trade and finance will have quite enough to do, and that the seven gentlemen 

upon whom it is intended that duty shall devolve will find their time completely occupied. So, also, as 

regards the committee on the constitution question. Why should not the question of the appointment 

of a judiciary, which is equally as important as the other two, be referred to a separate committee? 

Then, while the twenty-one gentlemen are engaged on the two committees, surely out of the 

remaining members of the Convention, seven can be selected to deal with that other subject. I do not 

agree with the hon. the Premier of Queensland, that it is a question which would be better dealt with 

by non-legal gentlemen than by legal gentlemen. 

 

Sir SAMUEL GRIFFITH: I did not say that; I am in favour of a mixed committee! 

 

Mr. CUTHBERT: A fusion, perhaps, of the two elements would be most advantageous. 

 

Sir SAMUEL GRIFFITH: Just what I said! 
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Mr. CUTHBERT: If a third committee be appointed, consisting, say, of seven members, to deal 

with the composition and appointment of a judiciary, I think to that committee might also be intrusted 

the duty of drafting the bill. I believe that the gentlemen who will be selected for that committee will, 

in all probability, be most fitted for that work, and with three committees the whole of the work would 

be well apportioned, and we should be able to bring our deliberations to a conclusion far sooner than 

if the work were distributed between two committees. For these reasons I support the opinion of the 



hon. member, Colonel Smith, namely, that instead of there being two committees, the work ought to 

be divided between three. 

 

Mr. WRIXON: I think there ought to be a committee of lawyers-call it judicial or whatever term 

you wish to apply to it; but I quite agree that lawyers should not determine matters. 

 

Mr. CLARK: They should report to the other committees! 

 

Mr. WRIXON: There are many questions connected with this subject which only lawyers 

understand, and they alone really know what it means. Therefore, I think it is important that they 

should be specified in a committee, so as to collect information and make recommendations to the 

other committees. With regard to the drafting of a bill, as the hon. and learned member, Sir Samuel 

Griffith, said, any of us could be called in to give an opinion; but I think that the work will be better 

performed if you organise a small committee of lawyers, on whom you cast the duty of reporting, to 

whichever committee will have the final settling of the bill, on the difficult legal matters which are 

involved. 

 

Mr. DIBBS: I should like to point out to the Convention that for the last three or four days we 

have been discussing, in a very loose way, certain principles, and up to this time there has been no 

agreement on any one principle presented to us. We were told that we were just discussing this matter 

in a very informal manner, and that committees would be appointed who, having in view the various 

opinions of hon. members who have spoken, would sit and bring up reports embodying certain 

principles to be thoroughly discussed here. I know that other hon. members besides myself have 

refrained from taking part in the discussion because we looked forward to the time when certain 

resolutions would be the outcome of the labours of the Committee-certain cardinal points and 

principles laid down, on which there would be a common agreement. I think it is quite time to talk 

about having a bill framed when the Convention, in Committee of the Whole, shall agree on certain 

principles which shall be brought out from the labours of the committee who will report. In his 

proposal the hon. and learned member, Mr. Barton, is departing from the tacit agreement arrived at, 

which was that we were to say as little as possible when these matters were put in an informal manner 

before us, and were to wait to have them thrashed out when reports of committees were submitted to 

us, and we could agree on principles which would be a guide for the committee who ultimately would 

frame the bill. It is apparent to those who are looking on that there is a desire to hasten the 

proceedings of this Convention. We have sat here patiently for three weeks; but if we want to make 

good and permanent work, and to accomplish the object for which we met, we must be prepared to go 

slowly and surely, and make a very sound structure as the result of our labours; but the proposition of 

the hon. and learned member, Mr. Barton, is taking away from us the agreement entered into, which 

was that certain lines should be drawn up in committee, and that afterwards we should discuss the bill 

itself. If we had started [start page 506] in the first instance with the bill, however loosely drawn or 

informal-a mere skeleton of a bill on which we might have built up something-we should have been 

further on than we are now. In the intense anxiety to close the labours of the Convention there is a risk 

of our not making a permanent structure; and I say again, that if these committees reported on certain 

leading principles, and put before us, certain conclusions upon which we could agree, having agreed 

upon those points we should have material largely ready for the framing of a bill. The picture would 

to a large extent be painted, and it would only require the framing of the bill in the necessary legal 

language, to make a tolerably perfect measure upon which we could agree. With regard to the remarks 

of the hon. and learned member, Sir Samuel Griffith, I think it well to have lawyers to deal with the 

judiciary question, but well also to have a fair mixture of the victims of lawyers to watch and see that 

the result of their labours will not be to inflict burdens on the people. Lawyers are all very well in 

their places, but I never knew a lawyer to advocate any legislation to reduce the cost of litigation to 

the people, of the land. Let the lawyers by all means give the benefit of their legal knowledge; but let 

the laymen who know something about law, and who support the legal establishments in the various, 

colonies, have a little voice in the common-sense part of the business. 

 



Mr. MUNRO: I think my hon. friend, Mr. Dibbs, has forgotten that life is short. We only live a 

certain number of years and during those years we ought to do all the work we can. The hon. member 

makes two complaints, one of which certainly does not coincide with the other. He says that if a bill 

had been introduced in the first instance, no matter how loose it was, we could have worked on that; 

but now, after we have dealt with a series of resolutions in detail, and are about to refer them to 

committees, he wants those committees to bring up separate reports before we deal with a bill. Surely 

that would extend the discussions too far? I think the suggestion that has been made is a very good 

one. Possibly we ought to have three, or perhaps four, committees I do not care how many; but if the 

committees deal with the principles which are submitted to them, surely it will save time if they 

embody their conclusions in a bill with which the Convention could deal directly, instead of through 

the medium of a series of indefinite resolutions which would have to be dealt with again in the form 

of a bill. I entirely agree with the proposal that the work of the various committees should be 

submitted to the Convention in the form of a bill. At the same time, I think we ought to have more 

than two committees; two committees are too few to deal effectually with the work they have to do. 

 

Mr. CLARK: If I am in order, I desire to move: 

 

That the motion be amended by the insertion of the following resolution, to stand as resolution No. 

3:-" That in addition to the committees above-mentioned, a committee be appointed to consider the 

question of the establishment of a federal judiciary, its powers and its functions, and to report to the 

Committee on Constitutional Machinery in the same manner as the Committee on Finance is directed 

to report; such committee to consist of one member from each delegation." 

 

Amendment agreed to. 

 

Sir SAMUEL GRIFFITH: I desire to say a few words with respect to directing the committee to 

bring up the result of their deliberations in the form of a bill. I should like that matter to be left open. 

Those who are familiar with drafting, of course, know that it is no more trouble to them to put their 

conclusions in the form of a bill than in the form of resolutions; probably it is less trouble. However, 

speaking from another point of view, I doubt very, [start page 507] much whether the general public, 

who, after all, are the persons who will have to understand the recommendations of the committees, 

will be able to follow them in the form of a bill so well as they would in the form of resolutions. 

Speaking for myself, I should say that it would be much less trouble to me to put the conclusions of 

the committee in the form of resolutions than in the form of a bill, because I am familiar with that 

kind of work. But I am quite certain, from my experience, that the public will understand resolutions 

more easily than they will understand a bill. That being so, I think it might be a mistake to instruct the 

committee to put their conclusions in the form of a bill. It should be left to the committee to consider 

which course will be the most likely to make their work "understanded of the people." 

 

Dr. COCKBURN: I think there is very sound sense in what the hon. member, Sir Samuel Griffith, 

has said. We all know that very simple principles which can be embodied in a very few lines may take 

several clauses of intricate drafting to give effect to in a bill. 

 

Mr. CLARK: It will have to be done sometime! 

 

Dr. COCKBURN: All the members of the Convention are not lawyers, and yet they have very 

strong views on general principles, and it may be very difficult, as the bill is being passed through 

Committee clause by clause, for those who have not had the advantage of a legal training to submit 

their amendments exactly in legal form, as a skilful draftsman would do. It would be placing the 

laymen of the Convention at a disadvantage. I think it would be very easy for the committees to bring 

up resolutions in the same way as was done in Canada. There, I believe, the resolutions were not 

brought up in strictly legal form, but actually covered the whole ground, and although not drawn in 

strictly legal phraseology, yet they really were drawn just as a bill would be drawn in something like 

popular language. 

 



Mr. MUNRO: They were sent home without being put in the form of a bill at all. We are not 

going to do that sort of thing! 

 

Dr. COCKBURN: When we have agreed to everything that is necessary, the putting of it into 

legal phraseology would be the work of only a few minutes. 

 

Mr. BARTON: If the work be so complicated, how is it to be done in a few minutes? 

 

Dr. COCKBURN: This is a matter of even greater importance than anything we have to consider 

in our local parliaments; and hon. members desiring to give expression to a principle may not be able, 

on the, spur of the moment, to draft a clause in legal phraseology. I would ask the hon. member, Mr. 

Barton, to point out how we are to overcome the difficulty, putting himself, not in the position of a 

skilful draftsman or lawyer, but in that of a layman? 

 

Mr. BARTON: I do not think any great difficulty exists; and I would ask the hon. member, Sir 

Samuel Griffith, not to insist upon an intermediate stage. 

 

Sir SAMUEL GRIFFITH: I merely threw out a suggestion for the consideration of the 

Committee! 

 

Mr. BARTON: I do not think the effect would be to facilitate our proceedings. We are now in our 

third week, and in proportion to the value and importance of the assistance of a great many of the 

members of the Convention to us, is the strength of the calls daily made upon them by their own 

colonies. Among the strongest men here, if I may make any distinction at all, are those who hold 

executive offices, and whose colonies want them back as soon as possible. These are calls they can 

resist for a time; but I should be very sorry indeed if a time should come when they could no longer 

resist those calls, and when, consequently, the Convention would be deprived of their assist- [start 

page 508] ance. The interposition of an intermediate stage might lead to that difficulty. We are not 

exactly in the position of representatives commencing a session of parliament which might last four or 

five months. We have to do the best we can in the time at our disposal, and we have, I admit, at the 

same time, to take care that the propositions we formulate lose nothing whatever on the score of haste. 

I would ask the hon. member, Dr. Cockburn, to consider that this is a convention of legislators. A 

large majority of those present are men of long parliamentary experience; and it is scarcely competent 

for any one of us to contend that we have not had sufficient experience to know what legal 

phraseology is as developed in bills. It would be an extraordinary confession for the majority of the 

members of this Convention to make, that they find any difficulty in dealing with the clauses of a bill. 

I think we all sufficiently understand the phraseology generally used in acts of parliament to find no 

difficulty in placing a reasonable interpretation upon any clause in a bill. There need be no difficulty 

about the matter of amendments. Those who desire to make amendments will be found to have had, 

probably, many years experience of that kind of work; and, so far as the hon. member, Dr. Cockburn, 

is concerned, he possesses such remarkable facility for expressing his precise ideas in the requisite 

language that the framing of any number of amendments will not present the least difficulty to him. I 

think I might say that of nearly every member present. Many of us, I regret to say, have grown grey in 

the service of these colonies. That is more or less the case with all of us; and there is no reason why 

we should confess to the world that which would not, if made, be a true confession-that we did not 

understand the ordinary phraseology of bills. I anticipate no difficulty in this matter. The bill will be 

in the hands of hon. members a sufficient time to enable them to understand every detail, and they 

will have at their disposal time which, owing to the great pressure of work in their own legislatures, 

they cannot ordinarily have. When engaged in their various colonies, they have multitudinous duties 

to discharge, and it may often happen that a bill will come before them at a time when they are not 

prepared with amendments. The time now at their disposal, however, free from the trammels of their 

ordinary duties elsewhere, will enable them to give attention to the clauses of the proposed bill, and 

will place them in a position to move any amendments they may desire to move. As the matter is one 

of some urgency, I would ask the hon. member, Sir Samuel Griffith, not to urge the interposition of 

another stage. Our time is growing short; we have to do the most important of our work in a short 



time; but when the bill is brought forward, the important matters which we have been debating will be 

put in a formal way, and upon the amendments moved will depend that which will ultimately go to the 

several parliaments. We are now about to reach the most important part of our work, and if we 

appoint a committee merely to draw up resolutions, and have afterwards to put those resolutions in the 

form of a bill, we shall be sacrificing valuable time. If it be intended to appoint committees to frame 

resolutions alone, and allow our work to stand at the passing of those resolutions, we shall necessitate 

a second convention. I think that if our labours can possibly be concluded without the intervention of 

another convention we ought not to interpose this second stage, as a matter of certainty, seeing that 

there is every possibility of a second stage being avoided. 

 

Sir SAMUEL GRIFFITH: I am afraid that in my desire to save time I did not make myself clear. 

I did not suggest a series of short resolutions which would re- [start page 509] quire subsequent 

amplification into a bill. What I suggested was that the phraseology in which we embodied our 

conclusions should be the phraseology of ordinary resolutions, instead of the phraseology of clauses 

of bills. I did not mean that we should omit any detail that would be expressed in a bill; I referred only 

to the form in which it should be expressed. 

 

Mr. WRIXON: I suggest that we should allow the committee to bring up a bill, if it see its way to 

do so. The hon. member, Sir Samuel Griffith, appeared to think that the public might possibly be of 

opinion that they had not sufficient information if it were brought before them in the shape of a bill; 

but I do not think there is much weight in that objection, and for this reason: that the points in which 

the public are interested-the prominent points in dispute-have during the last three weeks been 

debated several times; and other points which have not yet been debated will be fully debated when 

the bill is before us, and When the attention of the public will be fully called to them. The bill will be 

the machinery lying by to carry out our conclusions when we finally arrive at them, and, as I presume 

we really wish to arrive at some result, I think the committee should have a bill ready for the 

Convention when we meet again. 

 

Resolution, as amended, agreed to. 

 

Resolved: 

 

(1.) That the resolutions reported to this Convention by Committee of the Whole be referred to two 

committees, the one for consideration of constitutional machinery and the distribution of functions 

and powers, the other for consideration of provisions relating to finance, taxation, and trade 

regulation; the first-named committee to consist of two members from each of the several delegations, 

the last-named committee to consist of one member from each. The members to be chosen by the 

several delegations. 

 

(2.) That the last-named committee be instructed to specially consider resolutions Nos. 3 and 4, on 

trade and intercourse and on customs taxation, with a view to their being carried into effect upon lines 

just to the several colonies, and that it be a further instruction to the said committee to lay its 

conclusions before the Committee on Constitutional Machinery, Functions, and Powers. 

 

(3.) That in addition to the committees above mentioned, a committee be appointed to consider the 

question of the establishment of a federal judiciary, its powers, and its functions, and to report to the 

Committee on Constitutional Machinery in the same manner as the Committee on Finance is directed 

to report, such committee to consist of one member from each delegation. 

 

(4.) That upon the result of the deliberations of the said committees the Committee on 

Constitutional Machinery, Functions, and Powers, do prepare and submit to this Convention a bill for 

the establishment of a federal constitution, such bill to be prepared as speedily as is consistent with 

careful consideration. 

 



Mr. DEAKIN: I would suggest that the President request that the different delegations make their 

nominations to the committees to-night so that the names may be handed in before we leave, and that 

arrangements may be made for the hour at which the committees will commence their labours to-

morrow. 

 

Mr. BARTON: I would suggest that the President leave the chair for, say, ten minutes to permit of 

the nomination of delegates. 

 

The President left the chair for ten minutes. 

 

The PRESIDENT: I have received the following returns, giving the names of the several 

committees as elected by their respective delegations:- 

 

New South Wales.-Constitutional Functions: Sir Henry Parkes, and Mr. Barton. Finance, Taxation, 

&c.: Mr. McMillan. Judiciary: Mr. Dibbs. 

 

Victoria.-Constitutional Functions: Mr. Gillies and Mr. Deakin. Finance, Taxation, &c.: Mr. 

Munro. Judiciary: Mr. Wrixon. 

 

Queensland.-Constitutional Functions: Sir Samuel Griffith and Mr. Thynne. Finance, Taxation, 

&c.: Sir Thomas McIlwraith. Judiciary: Mr. Rutledge. 

 

South Australia.-Constitutional Functions: Mr. Playford and Sir John Downer. Finance, Taxation, 

&c.: Sir John Bray. Judiciary: Mr. Kingston. 

 

Tasmania.-Constitutional Functions: Mr. Clark and Mr. Adye Douglas. Finance, Taxation, &c.: 

Mr. Burgess. Judiciary: Mr. Clark. 
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New Zealand.-Constitutional Functions: Sir George Grey and Captain Russell. Finance, Taxation, 

&c.: Sir Harry Atkinson. Judiciary: Sir Harry Atkinson. 

 

Western Australia.-Constitutional Functions: Mr. J. Forrest and Sir James Lee-Steere, finance, 

Taxation, &c.: Mr. Marmion. Judiciary: Mr. Hackett. 

 

Motion (by Sir SAMUEL GRIFFITH, with concurrence) agreed to: 

 

That, in the event of the absence of any member of a committee, the delegation by which he was 

chosen be empowered to choose another member in his stead. 

 

The PRESIDENT: It seems to me that the next business should be to appoint a time for the 

meeting of those committees. 

 

Mr. DEAKIN: Perhaps it would be better for the first day if the committees met at the usual hour 

of 11 o'clock, and after that they could meet at whatever time they like to fix themselves. 

 

The PRESIDENT: Perhaps it would be convenient if some intimation were given as to whether, 

when the committees are withdrawn, the Convention is to go on with its ordinary course of 

proceedings. 

 

Mr. GILLIES: I would point out that as our proceedings are conducted according to the rules of 

the House of Commons, the select committees will not be able to meet during the sittings of the 

Convention, and it will therefore be necessary that we give them permission to sit on days when the 

Convention does not meet. 

 



The PRESIDENT: Perhaps some hon. gentleman had better make a motion to that effect. 

 

Mr. BARTON: The ordinary practice is to give committees leave to sit during any adjournment of 

the House, and let them fix their own time. 

 

Mr. ABBOTT: I suggest that it would be much better to give the committees leave to sit at any 

time, and I would move: 

 

That the committees have leave to sit at any time. 

 

Question resolved in the affirmative. 

 

The PRESIDENT: If I am permitted, I will announce on behalf of the Convention that the 

committees will meet at 11 o'clock to-morrow. It has been hinted to me, though I think it was hardly 

necessary, that the committees will have the use of this chamber, and any of the adjoining rooms. 

 

Mr. BARTON: It has just occurred to me that no quorum has been fixed for the committees. I 

think it desirable that this should be done, and would suggest that in the large committee the quorum 

should be six, and in the others three. 

 

Mr. GILLIES: In committees a majority, is always a quorum! 

 

The PRESIDENT: As far as I can form an opinion, from the attendance of members at the 

Convention, I think there can be little doubt that the committees will be fully attended; but perhaps it 

might be as well to fix the quorum. 

 

HON. MEMBERS: A majority! 

 

Mr. BARTON: I will adopt the suggestion thrown out, and will move: 

 

That in the committees appointed a majority do form a quorum. 

 

Question resolved in the affirmative. 

 

Motion (by Mr. MCMILLAN) agreed to: 

 

That the Convention adjourn until 11 o'clock on Tuesday morning. 

 

Convention adjourned at 5.16 p.m. 
 

 


