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TUESDAY 31 MARCH 1891. 

 

Address-Death of a Delegate-Report: Constitutional Committee-Commonwealth of Australia Bill-

Adjournment. 

 

The PRESIDENT took the chair at 3.30 p.m. 

 

ADDRESS. 

 

The following address was read by the Secretary:- 

 

To Sir Henry Parkes, G.C.M.G., President, and the hon. members of the Federal Convention. 

 

May it please the members of your honorable Convention:- 

 

We, the members of the United Licensed Victuallers' Association of New South Wales, approach 

your honorable Convention with sentiments of the deepest respect. 

 

We desire to give expression to our sincere congratulations upon the assembly in Sydney of a body 

of such eminent statesmen to consider questions so fraught with momentous issues to the Australian 

nation as are involved in the great work of federation. 

 

We also express a hope that, whatever decisions may be arrived at by your honorable Convention, 

they will be designed for the best interests of the people of the whole of the colonies; and that from 

the foundation being laid to-day there may arise a super-structure which shall give practical effect to 

the now historic aspiration-one people, one destiny. 

 

Signed on behalf of the members of the United Licensed Victuallers' Association of New South 

Wales: 

 

FREDERICK ALBERT ALLEN, President. 

 

J.H. HUNT, Vice-President. 

 

J.H. KEARY, Vice-President. 

 

JAMES H. RAINFORD, Vice-President. 

 

JAMES P. KAVANAGH, Vice-President. 

 

F.F. SWEENEY, Treasurer. 

 

F. BEVILL, General Secretary. 

 

DEATH OF A DELEGATE. 

 

Mr. MCMILLAN: I am sure it must be a matter of deep regret to every member of this 

Convention that, after the short adjournment which we have made, upon reopening the proceedings 



we are overshadowed by the sorrow of the death of one of the ablest men in our midst, the Hon. John 

Murtagh Macrossan. It is not likely that I can speak in as full terms of the hon. member whose death 

we deplore as many who have known him for years, and to whose particular colony he belonged; but I 

had the great pleasure and honor of making Mr. Macrossan's acquaintance [start page 520] twelve 

months ago at the federation conference in Melbourne, and there all of us who came into contact with 

him knew that we had one of the superior minds of Australia in our midst. We knew from the words 

which he uttered that be was a man of great thought and of comprehensive reading; and, as a debater, 

for preciseness of utterance, for putting into the smallest possible compass the largest body of ideas, I 

should say be had probably no superior in Australasia. His health had been failing for some 

considerable time. Those who saw him at Hobart three months ago must have seen that he was 

working up under a high sense of duty against physical infirmities, and probably if he had consulted 

his own health he would have remained in Queensland during the sittings of this Convention. But he 

was a man of simple piety-I use the word in the highest sense-with a high sense of honor and duty, 

and he came here to give the last few hours of his life to the service of his adopted country. I have, 

therefore, a sorrowful pleasure in moving 

 

That the members of this Convention desire to record the expression of their deep regret at the 

death of the Hon. John Murtagh Macrossan, one of the delegates from Queensland, and their mournful 

sense of the great loss which the Convention, and the whole of Australia, has sustained by the sad 

event. 

 

Sir SAMUEL GRIFFITH: As a representative of Queensland, I desire to express, on behalf of 

that colony, my sense of the deep loss which it, as well as Australia, has sustained by the death of Mr. 

Macrossan. I have had the advantage of his acquaintance for many years. For, I think, more than 

seventeen years we sat in the same house of parliament, and during nearly the whole of that time we 

were opposed to one another in local politics. The opposition sometimes, as will happen, became 

strong and even bitter, but the result of those long years of experience has been that there was no man 

in the colony of Queensland for whom I entertained a higher regard as an honorable opponent and a 

true servant of his country. Apart from matters of local politics or such matters as divide men who 

otherwise would be together, he was one of those men on whom you could always count when the 

higher interests of the country were at stake. You always knew where to find him, and that he would 

be fighting on the right side. Such men are not too numerous, and his loss is much to be deplored. On 

the subject on which are are now met-the federation of Australia-I believe no man in Australia had a 

wider knowledge or a clearer sense of the work to be done. He had studied the subject profoundly, 

and sincerely believed in the cause of federation; indeed, I am satisfied that if it had not been for his 

high sense of duty, to which the hon. member, Mr. McMillan, referred, and which impelled him to be 

present with us at the risk of his life, he might still have been spared to Australia for some time. The 

death of such men is a national loss, and Mr. Macrossan's death will be so felt in Queensland. I hope 

those of us who remain behind may be actuated by the same high sense of duty as always actuated 

him in his public life. 

 

Sir PATRICK JENNINGS: It is not without feelings of emotion that I rise to say a word or two 

in honor of the memory of a great and good man, who has passed away from us in the execution of his 

duty to his country. I had an acquaintance which ripened into friendship with that hon. gentleman for 

the last twenty years. I watched his career, and I formed an intimacy with him based upon that 

acquaintance and never in the whole course of my experience and dealings with men, have I met a 

more honorable, truthful, upright, and patriotic man than the late John Murtagh Macrossan. I am glad 

that the Premier of Queensland has come [start page 521] forward to testify his sense of the loss 

which the colony which he represents will have to endure in the death of such a man. No more 

valuable testimony to the worth of Mr. Macrossan could be offered than that given by one who was 

for so many years a political opponent. I believe that, in coming to the Convention, he was so strongly 

actuated by a sense of public duty that, although he knew his health was failing from day to day, he 

cast aside every consideration for the furtherance of what he thought was and ought to be the noblest 

aim of every Australian citizen and patriot-the cause of the federation of Australasia. I am sure we 



shall all miss him in our deliberations; and the placing on record of this little tribute to his memory 

will be a graceful act which will be appreciated by those who survive him. 

 

Resolution agreed to. 

 

Resolved (motion by Mr. MCMILLAN): 

 

That a copy of the resolution be sent to the widow of the late John Murtagh Macrossan, Esquire. 

 

REPORT: CONSTITUTIONAL COMMITTEE. 

 

Sir SAMUEL GRIFFITH: I have the honor to bring up the report of the Committee on 

Constitutional Machinery and Distribution of Functions and Powers, together with appendices. I 

move: 

 

That the report and appendices be printed. 

 

Question resolved in the affirmative. 

 

COMMONWEALTH OF AUSTRALIA BILL. 

 

Sir SAMUEL GRIFFITH: With the permission of the Convention I should like to move, without 

notice: 

 

That the draft bill to constitute the commonwealth of Australia, brought up by the Constitutional 

Committee, be referred for consideration to the Committee of the Whole Convention. 

 

If I am allowed to submit that motion, I propose, by the desire of the committee, to make a few 

observations which may assist hon. gentlemen in following the bill when they come to read it. 

 

The PRESIDENT: As there is no objection, I assume that the Convention gives its unanimous 

assent. 

 

Sir SAMUEL GRIFFITH: The Committee on Constitutional Functions were directed to prepare 

a bill to establish the federation of Australia. They have endeavoured to perform that duty, and they 

have framed a bill which forms appendix A to the report just submitted. In framing it the committee 

had the advantage of having received the reports of the other two committees-on Finance and on 

Judiciary-to which they have given their most careful attention. I propose now, as briefly as I may, to 

offer a few observations on the bill, and to call attention to some of those matters which may be now 

to the members of the Convention who were not on the committee, and also to briefly indicate why 

we have chosen one of several possible courses when called upon to make a choice. First, sir, as to the 

frame of the bill. The bill must necessarily be passed by the Parliament of the United Kingdom, but it 

occurred to us that the constitution of the federation should be a document by itself. If the federation 

is established it will be an historic documents and we thought that it would be just as well that it 

should be complete in itself. We have, therefore, framed this bill as a bill to be introduced into the 

Parliament of the United Kingdom, constituting the commonwealth and declaring the constitution, the 

constitution-which may be called a schedule, if you please-standing as a separate part of the bill. The 

name that the committee selected for the federation was, "The Commonwealth of Australia." It is not 

necessary, I think, to give any special reasons why that name was selected. 

 

Sir JOHN BRAY: Yes! 

 

Sir SAMUEL GRIFFITH: It is no doubt new to some hon. members; but I think they will find, 

as I myself found, [start page 522] that, after being accustomed to it for two or three days, it will come 

to be regarded as the most natural and proper name. We are, I believe, about to establish a great 



commonwealth in Australia under the Crown, and, that being so, there is no reason why we should not 

call it by that name. I am merely indicating the arguments that prevailed in the committee. Of course, 

I do not wish it to be understood that in a matter of this sort, involving so many points of difficulty, 

the committee were unanimous on all points. That is a thing that could not possibly happen, I suppose. 

The committee have brought up the bill collectively, reserving their right as individual members of 

the Convention to dissent from and to express their dissent from such provisions as they think are not 

wise, or for which they think others may be substituted with advantage. I think that I need not trouble 

the Convention with any reference to the few clauses which are the enacting clauses of the bill 

proposed to be passed by the Parliament of the United Kingdom. There are only seven, with an eighth 

saying that "the constitution of the commonwealth shall be as follows"; and if order to facilitate 

reference in the future-I hope a long future-it is divided into chapters: First, the legislature; second, 

the executive government; third, the federal judicature; fourth, finance and trade; fifth, the states; 

sixth, new states; seventh, miscellaneous provisions; and, eighth, amendment of the constitution. It is 

proposed that the legislative powers of the commonwealth shall be vested in a parliament consisting 

of the Queen, a senate, and a house of representatives. Those are the names which, after full 

discussion in committee, we adopted for submission to the Convention. With respect to the salary of 

the governor-general, it is proposed that it shall not be less than £10,000 per annum, the parliament 

having power to alter it in other respects, as they think fit, but not to reduce it below that amount. As 

to the constitution of the senate the committee have ventured to depart-and I hope they will be 

pardoned for departing-from the strict letter of the instructions conveyed in the resolutions adopted by 

the Convention. Instead of providing for the retirement of an equal third every two years, they 

propose that the number of members shall be eight from each state, and that half of them shall retire 

every three years. One reason, I think I may indicate now, which prevailed with many members of the 

committee was, that, as the duration of the parliaments of the colonies does not exceed three years, by 

that means no parliament would have an opportunity to make two elections of senators. If they had, it 

might happen that in some states, at any rate, two-thirds of the senators would be chosen by one 

parliament, and half of these just as that parliament was ceasing to exist. It is proposed that they shall 

be directly chosen by the houses of the parliament-that is to say, that the members of the houses shall 

themselves directly choose the members of the senate. The manner in which they shall exercise that 

power we propose to leave to them until the parliament of the commonwealth makes a uniform 

provision, which we propose they shall do if they think fit. The term for which senators are to be 

chosen is six years-the first senators to be divided into two classes by lot, one set to go out at the end 

of three years, the other remaining in office for the full six years. With respect to the qualification of 

senators, the only one necessary to call attention to is that they must have been residents of that which 

forms part of the commonwealth at the time of election for a period of at least five years, so as to 

ensure that no novices in the affairs of Australia shall take part in the senate. No such restriction is 

proposed in respect of the house of representatives. 

 

[start page 523] 

It is proposed that the members of that house shall be chosen for three years by the people of each 

state according to the number of its population, and that, until other provision is made by the 

parliament of the commonwealth, each state shall have one representative for every 30,000 people, 

with a proviso that the minimum for any existing colony shall be four members. With respect to the 

qualification of the electors-a subject discussed in this Convention-the proposal of the committee is 

that it shall be the same as that for the electors for the more numerous branch of the parliament of 

each state. I have used the word "state." I should have earlier pointed out that the committee propose 

to use the word "state" to indicate the component parts of the commonwealth. Three names have been 

suggested for those component parts, namely, colony," the present name of most of them, "province," 

the name adopted by South Australia, and the other term "state," which, on consideration, the 

majority, at any rate, of the committee thought was a higher term and would more properly indicate 

the nature and functions of the entity of which we are speaking. We, therefore, adopted the word 

"state" as distinguished from "commonwealth." I have pointed out the qualifications of the electors. 

We did not see our way to provide for a uniform qualification in all cases. That would have involved a 

complete and elaborate electoral system, and it might have been suggested that it would interfere too 

much with the internal affairs of the states themselves. It is provided also that in any state where there 



is a race of people not admitted to a share in the representation there, it shall not be counted in 

reckoning the number of members to be elected to the parliament of the commonwealth. Provision is 

made for a periodical apportionment of the representation of the different states after each census, but 

not to take effect during the existing parliament, and for either an increase or a diminution of the 

number of members of the parliament of the federal commonwealth by that parliament, but so as not 

to interfere with the proportion of representation prescribed by the constitution. There are, of course, 

many formal matters relating to both houses, such as the election of president and speaker, 

disqualifications, the issue of writs, elections, and so on, with which I shall not on this occasion 

trouble the Convention. It is provided, then, that each member of either house shall have an annual 

allowance for his services, which is proposed to be fixed in the meantime at £500 a year. The ordinary 

disqualifications are inserted as to members holding offices of profit, with the exception of ministers 

of the Crown, or becoming public contractors and other similar provisions. Having dealt with the 

constitution of the two houses, we then had to deal with the legislative powers of the parliament. This 

subject occupied much of the time of the committee, and will, I am sure, receive most careful 

attention and consideration from the Convention, as it will from the people of the different states, 

because the powers given to the parliament of the commonwealth are proposed to be powers 

paramount over those of the states. It is, therefore, very necessary, bearing in mind the original 

limitation in the first of the resolutions which you, sir, moved in the Convention, to see that we do not 

exceed that limit, and do not propose to transfer from a state parliament to the parliament of the 

commonwealth any power which can be better exercised by the state parliament, or the exercise of 

which by the parliament of the commonwealth is not necessary for its good order and government. 

That is the rule which we have had before us, and how far we have succeeded in making the division 

of course is a matter upon [start page 524] which the Convention and the public will express their 

opinion. I propose to call attention to some of the powers, not to all, in the list. Many of them require, 

I think, scarcely any comment; they will be admitted as being powers which ought to be within the 

province of any federal legislature: 

 

1. The regulation of trade and commerce with other countries, and among the several states; 

 

2. Customs and excise and bounties, but so that duties of customs and excise and bounties shall be 

uniform throughout the commonwealth, and that no tax or duty shall be imposed on any goods 

exported from one state to another; 

 

3. Raising money by any other mode or system of taxation; but so that all such taxation shall be 

uniform throughout the commonwealth; 

 

4. Borrowing money on the public credit of the commonwealth; 

 

5. Postal and telegraphic services; 

 

6. The military and naval defence of the commonwealth and the several states. 

 

Then there are matters which may, perhaps, be considered as a fuller enumeration of the subject of 

trade and commerce, such as navigation, fisheries, census, and what may be called generally 

mercantile law. It is also proposed to give to the parliament of the commonwealth power to deal with 

the subjects of naturalisation of aliens, marriage and divorce, immigration and emigration, the influx 

of criminals, external affairs and treaties, and the relations of the commonwealth to the islands of the 

Pacific. All these matters, I think, require no comment-at any rate, not at the present moment. Another 

power to which I world call special attention is No. 27, which reads as follows:- 

 

River navigation with respect to the common purposes of two or more states or parts of the 

commonwealth. 

 



That is a matter which requires careful consideration, and which received careful consideration 

from the committee, who chose these words as best indicating the precise object intended. Another, 

perhaps, somewhat novel subject is: 

 

The control of railways with respect to transport for the purposes of the commonwealth. 

 

Of course it is necessary for the purposes of the commonwealth that it should have the control over 

all means of communication. Another provision to which I desire to call special attention is No. 30, 

which reads thus: 

 

The exercise within the commonwealth, at the request or with the concurrence of the parliaments 

of all the states concerned, of any legislative powers with respect to the affairs of the territory of the 

commonwealth, or any part of it, which can at the date of the establishment of this constitution be 

exercised only by the Parliament of the United Kingdom or by the Federal Council of Australasia, but 

always subject to the provisions of this constitution. 

 

We are aware, sir, that there are many things now upon which the legislatures and governments of 

the several Australian colonies may agree, and upon which they may desire to see a law established; 

but we are obliged, if we want that law made, to go to the Parliament of the United Kingdom, and ask 

them to be good enough to make the law for us; and when it is made we will obey it. I contend, for 

myself, as I have had an opportunity of saying before, that after the federal parliament is established 

anything which the legislatures of Australia want done in the way of legislation should be done within 

Australia, and then parliament of the commonwealth should have that power. It is not proposed by 

this provision to enable the parliament of the commonwealth to interfere with the state legislatures; 

but only, when the state legislatures agree in requesting such legislation, to pass it, so that there shall 

be no longer any necessity to have recourse to a parliament beyond our own shores when once this 

constitution has been passed by the Parliament of the United Kingdom. With respect to these subjects, 

it is not proposed to give the parliament of the commonwealth exclusive jurisdiction; they will have 

paramount jurisdiction; but it is proposed that, until they exercise those powers, the existing laws shall 

remain [start page 525] in force, and that, until they choose to make laws to the contrary, the state 

legislatures may go on exercising their existing powers. It is only when the federal parliament comes 

to the conclusion that it is necessary to make laws on those matters that the powers of the states will 

be excluded, and then only to the extent to which the federal legislature chooses to exercise its 

functions. In addition to the powers to be exercised in that way, not interfering with the existing rights 

of states until the federal legislature thinks it necessary to do so, it is proposed to give some exclusive 

powers to the legislature of the commonwealth. One of them is to deal with 

 

the affairs of people of any race with respect to whom it is deemed necessary to make special laws 

not applicable to the general community; but so that this power shall not extend to authorise 

legislation with respect to the aboriginal native race in Australia and the Maori race in New Zealand. 

 

I am sorry that my late colleague and co-delegate for Queensland, Mr. Macrossan, is not here to 

express his opinion on that proposal. I am satisfied, notwithstanding that during all his political career 

he was a representative of northern constituencies in Queensland-constituencies where the question of 

black labour was a burning one-that he would have most cordially supported the proposal, and would 

have insisted upon the necessity of that power being given to the legislature of the commonwealth of 

Australia, and not to the legislature of any particular state, because the introduction of an alien race in 

considerable numbers into any part of the commonwealth is a danger to the whole of the 

commonwealth, and upon that matter the commonwealth should speak, and the commonwealth alone. 

 

Mr. DONALDSON: Mr. Macrossan expressed himself to that effect! 

 

Sir SAMUEL GRIFFITH: Yes, in Brisbane. The next subject of exclusive power relates to the 

government of any territory which may, by the surrender of any state or states, and the acceptance of 

the parliament, become the seat of government of the commonwealth. I need say nothing about that 



subject. The next subject relates to departments of government which are to be taken over by the 

government of the commonwealth. As soon as the parliament of the commonwealth takes over these 

departments, it must alone have power to control them; but hon. members will find later on a 

provision continuing all the existing laws of the colonies on that subject until such laws are made by 

the federal parliament. Then there is a formal enumeration of "such other matters as are by this 

constitution declared to be within the exclusive powers of the parliament." That may be said to be a 

clumsy way of doing things; but it was found to be impracticable to do it in any other way. Before I 

pass from the subject of powers, I may mention a subject which was anxiously considered by the 

committee-namely, whether having enumerated so many powers, which some people may say are to 

take away the autonomy of the several legislatures, we ought not on the other hand to have done as 

they did in Canada, and enumerated the subjects which are left to the state legislatures. It would have 

been to begin with, unscientific, and, in the second place, it would have been impossible, because I do 

not think that anybody could attempt to enumerate them all. But I will take this opportunity of just 

mentioning a few of the subjects which are left, for the benefit of those who think that this Convention 

has some sinister object or desires in some sinister way to deprive the state legislatures of their 

autonomy. Their constitutions, the borrowing of money, the complete control of the government of 

the state, all the laws relating to property and civil rights, the whole subject of public lands and mines, 

registration of titles, education, criminal law and its enforcement, hospitals [start page 526] and such 

matters, all local works and undertakings, municipal institutions, imposition of licenses, the 

administration of justice, both criminal and civil, and the establishment of courts, and an absolute 

power to dispose of their revenue in any way they think fit-these are some of the subjects, and if they 

are not enough for a state to exercise its functions upon, then the state must be very eager to do a lot 

of work. I will venture to ask any member of the Convention, or any person who thinks that by this 

scheme too much is taken from the state legislatures, to take up any volume of the statutes of the state 

legislatures, and see how few of those statutes deal with subjects with respect to which powers are 

taken from the states. Having dealt generally with that branch of the subject, the committee had next 

to consider the vexed question of money bills. As to that, I do not think it is likely that any scheme 

will be propounded that will satisfy everybody; but the committee have proposed a method of dealing 

with money bills, which they, or at least a majority of them, submit with considerable confidence. We 

recognise that in a federation the laws-and the laws affecting money as well as others-must be passed 

by the consent of a majority of the people of the commonwealth and also with the consent of a 

majority of the states; but it must also be recognised that if both houses were to have absolutely equal 

rights in respect of money and taxation bills there would be danger of serious friction and of the 

machinery of government not working. That is not desired. It is not proposed by the bill to enable 

either house to coerce the other. It is proposed, however, to give to the upper house, that is to say, the 

senate, that power of veto which must be enjoyed by any house if it is to be a house of legislature at 

all; but it is not proposed to give it the power to amend in detail bills for the annual appropriation of 

revenue and for the imposition of taxation. The senate is, of course, entitled to have its opinion upon 

such matters heard. With the exception of those two classes of bills, it is proposed-and I venture to 

think in accordance with the general result of discussion which took place in the Convention-to give 

an equal right of amendment to both houses; but, as to those two classes of bills, it is proposed that 

although the senate shall not be entitled to amend them, they may, if they so desire, point out to the 

house of representatives any objectionable items. This they will have the opportunity to do, so that it 

may not be necessary for them to take the extreme course of rejecting a bill because they do not like 

something in it, or that, on the other hand, they may not be compelled to adopt something which they 

believe to be wrong. They will at least be entitled to make known their opinion to the other branch of 

the legislature. The suggested method, or compromise, as it may perhaps, be called, has been working 

in South Australia for many years, and, I am told, with great success. I, for my part, feel very 

confident in recommending it, as far as an individual member of the Convention is entitled to do so, to 

the consideration and acceptance of the Convention. Careful provision is made against the coercion of 

the senate by what is commonly called tacking-that is, the putting of a disputed provision into a bill 

dealing with the general subjects of appropriation or taxation. It is proposed that a bill dealing with 

taxation shall deal-excepting, of course, in the case of the imposition of customs duties-with one 

subject of taxation only, and that any extraordinary expenditure shall not be included in the ordinary 

appropriation bill of the year. These provisions will give the senate power to do anything except 



interfere with the carrying on of the ordinary government of the federation, and that would be a very 

undesirable thing for [start page 527] them to do. I do not propose to say anything further now as to 

that clause. It will doubtless receive in the Convention as careful consideration as it received at the 

hands of the committee. I refer to clause 55, chapter 1. The 2nd chapter deals with the subject of 

executive government, which is declared to be vested in the Queen, and to be exercised by a 

governor-general as her representative. It is to include a government appointed by her Majesty's 

representative, and holding office during his pleasure. This part of the bill practically embodies what 

is known to us as the British Constitution as we have it working at the present time; but the provisions 

of the bill are not made so rigid that our successors will not be able to work out such modifications as 

their experience may lead them to think preferable. It is proposed that the ministers of state, the 

number of whom at first, and until the provision has been altered by the federal parliament, shall not 

exceed seven, may sit in either house of parliament. That is the practice under what we know as the 

British Constitution, and no doubt under the practical working of our constitution ministers here will 

also be required to sit in parliament, except in cases where a minister may for a longer or a shorter 

time be unable to obtain a seat there. It is not proposed that ministers accepting office shall submit 

themselves for re-election. Considering the extent of territory, the distance which some of them, might 

have to travel, and the possibility of delay and inconvenience in the administration of the government-

for these, and many other reasons, it was not considered necessary to insist upon the adoption of that 

rule. The appointment of the civil service it is proposed to vest in the governor-general-in-council. 

These provisions introduce what we call responsible government-not necessarily party government, 

which is another division of responsible government, but a government responsible in name and form 

to the head of the state and in substance to the parliament of the commonwealth. It is proposed that its 

executive authority shall be co-extensive with its legislative power. That follows as a matter of course. 

In immediately starting the business of the commonwealth, it is provided that certain powers may be 

taken over at once by the executive government of the commonwealth, namely, as to customs, excise, 

posts and telegraphs, military and naval defence, ocean beacons and buoys and ocean lighthouses and 

lightships, and quarantine. Other matters are left to be dealt with by the federal legislature from time 

to time as they may think fit. The 3rd chapter deals with the federal judicature. The report of the 

Committee on Constitutional Machinery embodies in substance, though not in form, the 

recommendations of the Judiciary Committee. It is proposed to authorise the establishment of a 

supreme court of Australia to have jurisdiction to entertain appeals from the supreme courts of the 

several states-that is to say, there is to be an optional right of appeal to that court on the part of any 

person desiring to appeal-and it is proposed to give to the parliament of the commonwealth power to 

say that all appeals should be taken to that court instead of to the Privy Council, and that its decision 

shall be final, except in certain specified cases embodying practically the limitations now applied in 

the administration of her Majesty's prerogative of allowing appeals to herself from Canada-that is to 

say, that when the public interests of the commonwealth, or of any other part of the Queen's 

dominions, are concerned, the prerogative to allow an appeal to the Queen herself in Council is 

reserved. These cases are few in number, and I know that many members of the Convention think that 

even this exception should not be included. Others, again, are [start page 528] of opinion that there 

should be a provision expressly giving the right of appeal to her Majesty in all cases. It is proposed 

also to establish what may be called courts of first instance to administer the laws of the 

commonwealth in the different parts of the commonwealth, and to give these courts in certain cases 

jurisdiction which may be exclusive of, or concurrent with, that of the courts of the states. The next 

chapter deals with the subject of finance and trade. We all know that this branch of the subject has 

given rise to certain difficulties. The collection of revenue is comparatively a simple matter; but when 

you come to deal with its distribution after it is collected a difficulty arises. It is proposed that the 

federal parliament shall have the sole power to impose customs duties, and also excise duties upon 

those articles upon which customs duties are collected, and to grant bounties; but that power is not to 

be taken away from the states until the Federal Parliament has imposed such duties; but when once 

uniform duties of customs are imposed for the commonwealth, then the powers of all the states to 

impose duties of customs or excise, or to grant bounties, are to come to an end. In the meantime the 

duties will be collected by the federal officers, and with the control of customs and excise will pass 

over the necessary property belonging to them. In the meantime, also, the present laws will continue, 

but as soon as uniform duties are imposed, the trade of the commonwealth by any means is to be 



absolutely free. Every member of the Convention knew that a provision of that nature must be in the 

constitution. A great difficulty has been experienced in dealing with the question of the apportionment 

of the revenue. The provisions of the constitution in that respect will no doubt receive very full 

discussion in the Convention, as indeed they should, because in considering whether the states will 

adopt the constitution or not, it is very important to be able to make it plain to them that they will not 

be doing themselves a serious injury in trade or revenue. The main principle laid down here is that 

after the expenses of the government of the commonwealth have been deducted from the revenue, the 

balance shall be returned to the states as nearly as possible in proportion to the amounts contributed 

by them. That of course is a difficult thing to work out. 

 

HON. MEMBERS: hear, hear! 

 

Sir SAMUEL GRIFFITH: I ask hon. gentlemen to bear in mind an observation once made to me 

by a very distinguished governor of this colony, that when there are several courses possible, and you 

determine to follow one, everybody at once can see all the objections to that course, but they say 

nothing about the objections to all the other possible courses. Therefore I ask hon. members when 

they consider this difficult question, and when they see all the objections to the one course proposed 

to also look at the objections to the other possible courses, so that they may see on which side the 

objections are the greater. There are objections and practical difficulties in the way of any mode of 

adjusting this question so as to deal fairly with the states and the commonwealth, I have pointed out 

how this is proposed to be done. The great difficulty-and it is a difficulty peculiar to this constitution, 

as far as I have any knowledge-is that the customs revenue of the colonies in all cases forms a very 

large share of the means of meeting the expenses of government; and as we should take over only a 

very small part of the expenditure, the commonwealth would start with an enormous annual surplus of 

many millions, which it could not retain or expend, but must return to the different states. That is a 

difficulty almost as great as the difficulty of making a levy upon the different states as states. It is a 

great difficulty, but we have to face it, and [start page 529] the question is, what is to be done? As 

long as we deal with the existing customs duties there is no difficulty, because we know exactly what 

each state raises. But this must not be forgotten: that the circumstances of the various parts of 

Australia with regard to the consumption of dutiable articles are very different. The consumption in 

some colonies is at least double what it is in other colonies. For instance, one colony may have a very 

large proportion of its population composed of persons who do not consume a large quantity of 

dutiable articles, whereas the case might be quite the reverse with another colony of the group. Take a 

colony with a specially sober, thrifty, and frugal population, like, say, that of South Australia, where 

there is a large proportion of non-consumers of dutiable articles. They would receive very much more 

than they paid in customs duties if the surplus were returned in proportion to the population. In the 

case of other colonies which did not possess the same class of population they would get back much 

less than they contributed to the customs revenue. These facts cannot be lost sight of. If we were a 

complete homogeneous commonwealth, with similar population in all its parts, the conditions would 

be equal; but I cannot look forward to such a state of things when I take into consideration the 

difference in the climate in the north and the south, and the different conditions of life which must 

always prevail. This difficulty exists, and you must bear it in mind in solving the question. I myself 

believe that some day the difficulty will be found to be so great that the federal parliament and the 

parliaments of the different states will come together and make provision for transferring on a fair 

basis such obligations of the states to the commonwealth as will absorb all the federal revenue. It must 

come to that, because the inconvenience will be found to be so great. In the meantime we have this 

great surplus, and we have to make provision to meet the difficulty. At present we derive a very large 

share of our revenue from customs duties; but it does not follow that that will always be the case. I 

think myself that it will always be the case; but that is only a matter of opinion. We must have power 

to impose direct taxation, and the imposition of direct taxation would be as unequal, or it might be as 

unequal, as the imposition of customs duties. For instance, a stock-tax might be imposed. I mention a 

tax on that particular kind of property because it has been discussed in many of the parliaments. If 

such a tax were imposed, New South Wales and Queensland would pay about two-thirds of the whole, 

which would be somewhat unfair. I point out these matters now in order to ask hon. gentlemen to bear 

them in mind when they are considering this. proposal. We felt that there are so many difficulties in 



the way that every member of the committee will feel indebted to members of the Convention who 

will debate the matter fully. 

 

Sir JOHN BRAY: Did the committee get any help from the Finance Committee on that point? 

 

Sir SAMUEL GRIFFITH: Yes; and I hope we shall get further help. It is only fair to point out 

that in this particular we have not followed the recommendation of the Finance Committee. The 

Finance Committee had not considered the question of the proceeds of direct taxation. Direct taxation 

in proportion to the population would bring about quite as strange anomalies as there are in 

connection with the customs revenue. 

 

Sir JOHN BRAY: Why impose taxes which you do not want? 

 

Sir SAMUEL GRIFFITH: We do not know what taxes we may want; and we are framing a 

constitution for the future. I believe the customs duties will be absorbed by increasing expenditure 

until the [start page 530] surplus is gone; but in the meantime we must try to bring about the most 

perfect fairness we can. The disposition of the surplus must be provided for in some way. As I have 

said, there are great difficulties in working this out. We suggest, as a means of working it out, the 

principle of distribution in proportion to the amount contributed, which, if it can be worked out, 

would, I maintain, be perfectly fair. An estimate should be made of the dutiable goods consumed in 

the different states, and the duties collected upon them; and each state should get credit for the 

revenue paid by it to the commonwealth in respect of the duties on goods actually consumed in that 

state. It cannot be done with absolute accuracy. It is a matter upon which I know experts differ. Some 

of the experts in the colonies say it cannot be done; others say they see no difficulty whatever in doing 

it, and are prepared to show those who say it cannot be done how to do it. It is not my function at the 

present time to do anything more than point out the state of the matter; it is not my business to argue 

on either side. I should say here that provision is made that until the parliament of the commonwealth 

has made the necessary provision for carrying on the government by legislation, the existing laws of 

the states shall apply to the collection of money, to audit, and to the administration of the departments, 

and so on. There is a provision also that the parliament of the commonwealth may take over the whole 

or any part of the debts of the different states; but as that is a matter involving each in a liability for 

the debts of the others, it is proposed that it shall only be done with unanimous consent. Chapter V 

deals with the question of the states, and I will read the 1st clause, because it is a very important one, 

and ought, I think, to remove from the minds of those who think that we are here engaged in 

prosecuting a conspiracy against the liberties of the states-I believe there are such people-it ought to 

remove that impression from their minds, because we say: 

 

1. All powers which at the date of the establishment of the commonwealth are vested in the 

parliaments of the several colonies, and which are not by this constitution exclusively vested in the 

parliament of the commonwealth, and all powers which the parliaments of the several states are not by 

this constitution forbidden to exercise, are reserved to, and shall remain vested in, the parliaments of 

the states respectively. 

 

That is to say, all existing powers are reserved except those taken away, and state legislation will 

remain until superseded by federal legislation. Then, there is a clause to which I should refer-the 5th 

of chapter V-which proposes that the governor-general shall be the only medium of communication 

with the outer world; that, in point of fact, Australia is to be one-one government to the outer world-

that all communications to her Majesty, or anybody else that are made outside of Australia, shall be 

made through the governor-general; that her Majesty's pleasure shall be communicated through him in 

all cases in which it is necessary to be communicated to any part or state of Australia. Without some 

such provision, of course, we should still be sovereign states, all, perhaps, pulling in different 

directions at Downing-street, and giving rise to the same sort of difficulty of which we have seen so 

much in the past few years. It is proposed, as we were directed to do, to make provision to enable the 

parliaments of the states to deal with the appointment of their governors. We do not interfere with 



them; we propose to give them power to deal with that matter, and that this should be part of the 

constitution of the commonwealth. 

 

Colonel SMITH: You compel them to go to the governor general for confirmation of their bills! 

 

Sir SAMUEL GRIFFITH: Certainly not; it is not proposed to give the go- [start page 531] 

vernor-general or the parliament of the commonwealth any power of interference whatever with the 

states; but to make the governor-general the channel of communication with the Queen, which is a 

very different thing, and which I venture to think is necessary if Australia is to present one united 

front. It is proposed not to allow members of the federal parliament to sit in the local parliaments. 

Much may be said on either side, but that is the provision we propose. With respect to the admission 

of new states into the commonwealth, it is proposed to let all those who do not come in at once come 

in afterwards-that is, the existing colonies-and then to allow the parliament of the commonwealth to 

admit others from time to time, and on doing so to impose conditions as to the extent of representation 

in either house of parliament. It may be said that that is unreasonable; whether such conditions should 

be imposed in a particular instance, is a matter, I think, that may be open to a great deal of argument 

in each case. But, take an illustration: Suppose it were proposed to divide Western Australia into two 

states, would it be reasonable to give those two states between them sixteen members in the senate, or 

would the parliament be likely to admit a state under those conditions? The same question might be 

asked if it were proposed to divide Queensland into three states. Would the parliament of the 

commonwealth be likely to agree to give them twenty-four senators? I mention that merely to show 

that the matter is one that must be considered. Then there is a provision enabling the parliament of the 

commonwealth to deal with the provisional administration of parts of territories either in Australia or 

in the Pacific which are not fit to be admitted to the full rights of a state. I may mention, by way of 

illustration, the north-western part of Australia, and also Fiji, and New Guinea, which I apprehend 

will, when the commonwealth is established, become an appanage of the commonwealth, and not be 

attached, as it is at the present time, to the colony of Queensland. But the powers of the parliament of 

the commonwealth to exercise any of these functions are expressly limited so that they cannot be put 

in force without the consent of the parliament of the state affected. The rights of the state in regard to 

territory and everything else are preserved absolutely intact. Nothing can be done except by the 

consent of the states themselves. The vexed question of the capital had to be considered, and we 

propose that it shall be determined by the federal parliament; but in the meantime, as there must be 

some place where the first parliament shall meet, that the governors of the several states that come 

first into the confederation shall determine the question among themselves, and that if they are equally 

divided in opinion, then the governor-general shall determine it. There must be some method, and we 

suggest that as a reasonable one. With respect to amendments of the constitution, it is proposed that a 

law to amend the constitution must be passed by an absolute majority of both the senate and the house 

of representatives; that, if that is done, the proposed amendment must be submitted for the opinion of 

the people of the states to be expressed in conventions elected for the purpose, and that then if the 

amendment is approved by a majority of the conventions in the states it shall become law, subject of 

course to the Queen's power of disallowance. Otherwise the constitution might be amended, and by a 

few words the commonwealth turned into a republic, which is no part of the scheme proposed by this 

bill. I should say a word before I sit down as to the mode in which this constitution should be adopted. 

There are two ways of adopting a constitution like this. One is for the Parliament of the United King- 

[start page 532] dom. to pass a bill creating a constitution, and then to leave the different colonies one 

after the other to come in and give their adhesion to it, so that when a certain prescribed number have 

given their adhesion, the confederation shall be constituted by the Queen's proclamation. That is one 

way, and it was the plan adopted in the case of the federal constitution of Australasia, and, as far as 

legislation was concerned, in the case of the South African Confederation, which did not come to 

anything because the states never came in. The other way is to frame a constitution, and let it be 

adopted by the colonies, or a certain number of them, and then for the Parliament of the United 

Kingdom, at the request of those colonies, to constitute them a confederation. That is the course we 

propose to follow. This constitution has been framed as an instrument of government which may be 

accepted by a state or not. If a sufficient number of states give their adhesion to it, then the powers of 

the Imperial Parliament, which are the only powers at present existing for the purpose, should be 



exercised and a confederation established. That is what, technically, I think we were directed to do, 

though, no doubt, we should not have hesitated to suggest another plan if we had seen anything to 

recommend it. The adoption of this constitution, with such amendments as the Convention may make, 

should be followed by a recommendation-it can be no more-to the different parliaments to make 

provision for submitting it for the adoption of the people in such a way as the Convention may direct, 

with the recommendation also that when three of the states shall adopt the constitution their 

governments shall be authorised to request the Government of her Majesty in Great Britain to 

introduce the necessary legislation. This will, however, of course form the subject of subsequent and 

substantive resolutions in the Convention after the adoption of the constitution. I have endeavoured to 

explain the bill as briefly as I could, and in conclusion I have only to say that we have given it our 

best attention; we have endeavoured, with what success it is for others to say, to form a plan which, so 

far as regards simplicity of structure and language, will not be unworthy of the English tongue; and as 

regards the more important matter, the substance, we have endeavoured, with what success it is again 

for others to say, to lay down a broad and just foundation upon which a commonwealth may be 

established in the southern seas that will dominate those seas, of which any man may be proud to be a 

citizen, and which will be a permanent glory to the British empire. 

 

Mr. WRIXON: I do not know whether it is the desire of the Convention to continue the 

discussion on this motion tonight. If it is not, I beg to move That the debate be now adjourned. 

 

Mr. MCMILLAN: This might be the proper stage at which to decide whether the discussion 

should be continued practically as a second reading debate, or whether we should go into Committee 

at once. I think it will be well to decide this evening as to the course which it is intended to pursue. As 

far as I have been able to ascertain, the general view is that we should go into Committee at once. 

 

Mr. DONALDSON: I have not had an opportunity of reading the bill, and I do not think that hon. 

members who have not been members of the committees have been able to form an opinion upon it. 

Therefore, I think it will be far better to adjourn the debate now, and to let the discussion of the whole 

bill take place before we go into Committee, because in Committee a member is supposed to speak 

only on the clause before the Committee. If we now discuss the bill as a whole any amendments that 

are to be proposed can be made [start page 533] in Committee afterwards. It will be far more 

convenient to have a second reading discussion of the bill as if it were before parliament. 

 

HON. MEMBERS: No! 

 

Mr. DONALDSON: That is my opinion, and I would strongly support Mr. Wrixon's motion. 

 

Mr. BAKER: I would point out that it is extremely unfair for members of the Convention who 

have not been on the committees, and who have just seen the bill for the first time, not to be allowed 

to discuss the measure as a whole. The various points are so interdependent on each other that when 

we get into Committee-if we are confined to the particular clause under discussion-we cannot 

properly give publicity to our opinions. There are a great number of members of the Convention who 

have been on the committees, and who have had opportunities during the last fortnight of studying all 

these points. But we who have not been members of the committees think it only right that we should 

have an opportunity of placing on record our opinion of the scheme as a whole. I strongly object to 

being debarred from discussing this important measure so far as it is a whole scheme. 

 

Sir JOHN BRAY: None of us would wish to prevent the full discussion of the bill; but I trust that 

we shall not each consider it necessary to give our views on the scheme as a whole, before going into 

Committee and again afterwards to go into every detail. If we do that we shall find, after we have 

gone through the details of the bill, that we shall have a desire to go into a discussion on the whole 

scheme as it comes out of Committee. That is the most important stage at which we shall arrive, 

whatever we may say on the bill as it stands now. It is not a bill to every detail of which the 

Committee themselves are pledged. Certain alterations will be made in it in Committee of the Whole, 

and it will be far more important for us, and for the people of Australia, to know the opinion of the 



delegates upon the bill as it comes out of Committee than to know their opinion of it before it goes 

into Committee. I, for one, will not agree to prevent members from giving full expression to their 

opinions; but I ask members not to consider it necessary to express their opinions at too great a length 

on the bill as it stands now. I can soon express my opinions upon the bill. I do not quite like it 

altogether, but I can say all that I have to say when we get into Committee. Although I feel confident 

that no one would wish to debar Mr. Baker, or any other member, from giving full expression to his 

opinions, I ask him to consider the importance of letting the people know what we think of the bill 

after it comes out of Committee. 

 

Mr. MACDONALD-PATERSON: I cordially support the motion of the hon. member, Mr. 

Wrixon, that the debate be adjourned, and for these reasons: I think it was suggested-and not only 

suggested, but really declared and understood by every member of the Convention-that when this bill 

came before the Convention it would be treated as a bill that was before us for the second reading. 

Hon. members have only to refer to what transpired some ten days ago to clearly recollect that that 

was the common understanding. The next reason is that nearly half of the members of the Convention 

were not on any of the committees at all, and under the circumstances it is but fair that the request of 

the hon. member, Mr. Baker, should be acceded to at once, and that we should have an opportunity of 

going through the bill, which we have only for the first time seen a little while ago, in order to decide 

whether we shall speak on it. If we do speak, I am certain that the same quality of compression will 

characterise the obser- [start page 534] vations to be made on this draft bill which has been displayed 

by every member of the Convention. I sincerely trust that members of the Convention who think that 

we are looking to the public opinion in our separate colonies on the bill as it may come out of 

Committee, will not prevent hon. members from speaking at the present stage. 

 

Question resolved in the affirmative. 

 

Convention adjourned at 4.52 p.m. 

 

 


