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FRIDAY, 8 APRIL, 1891. 

 

Commonwealth of Australia Bill-Adjournment. 

 

The PRESIDENT took the chair at 11 a.m. 

 

COMMONWEALTH OF AUSTRALIA BILL. 

 

In Committee (consideration resumed from 2nd April): 

 

CHAPTER I.-THE LEGISLATURE. 
 

Part IV.-Provisions relating to both houses. 

 

Clause 45. Each member of the senate and house of representatives shall receive an annual 

allowance for his services, the amount of which shall be fixed by the parliament from time to time. 

Until other provision is made in that behalf by the parliament the amount of such annual allowance 

shall be five hundred pounds. 

 

Upon which Mr. Marmion had moved by way of amendment: 

 

That the words "for his services" be omitted. 

 

Amendment negatived. 

 

Mr. A. FORREST: I wish to draw the attention of the Committee to the amount of the allowance 

to be paid to the members of both houses of the federal parliament. The allowance will amount to at 

least £100,000 for the different states, and I think it would be better if it were left to each colony to fix 

the amount of the payment to members. 

 

Mr. MUNRO: Oh, nonsense! 

 

Mr. A. FORREST: I am sure that the colony which I have the honor to represent will object most 

strongly to pay its members anything like £500 a year. At the present time we have no payment of 

members, nor are we likely to have it in Western Australia, and if we allow this amount to stand in the 

clause we shall find that the local parliament will move in that direction. The colony is not in a 

position to pay any large sum as an allowance to its members, and I protest most strongly against this 

Convention in any way pledging the local parliaments to the payment-of £500 per annum to members 

[start page 655] to attend the senate sitting in Sydney or Melbourne. I am certain that in our colony we 

can get men to come for a far less sum than that; in fact, I believe we can get men to come without 

payment at all. It has been a principle of our Parliament for many years, and will be, I hope, for years 

to come, that members shall have that amount of good feeling towards their country that they will not 

ask the country to pay their expenses. I trust, therefore, that the Committee will leave it to the 

different state, legislatures to arrange for the payment of their members. 

 

Clause, as read, agreed to. 

 

Clause 46. Any person- 



 

(1.) Who has taken an oath or made a declaration or acknowledgment of allegiance, obedience, or 

adherence to a foreign power, or has done any act whereby he has become a subject or citizen or 

entitled to the rights or privileges of a subject or a citizen of a foreign power; or 

 

(2.) Who is an undischarged bankrupt or insolvent, or a public defaulter; or 

 

(3.) Who is attainted of treason, or convicted of felony or of any infamous crime; 

 

shall be incapable of being chosen or of sitting as a senator or member of the house of 

representatives until the disability is removed by a grant of a discharge, or the expiration of the 

sentence, or a pardon, or release, or otherwise. 

 

Sir SAMUEL GRIFFITH: I think in line 16, after the word "expiration" the words "or remission" 

ought to be inserted. 

 

Mr. WRIXON: If my hon. friend will allow me, before the amendment is put, I wish the 

Convention to consider whether it is necessary to have these words at all: 

 

until the disability is removed by a grant of a discharge or the expiration of the sentence, or a 

pardon, or release, or otherwise. 

 

It seems to me that it would be better to leave out those words and to provide that if a man is 

convicted of treason, felony, or an infamous crime, he shall be disqualified. 

 

Mr. CLARK: For ever,? 

 

Mr. MUNRO: Yes! 

 

Mr. WRIXON: There is a great awkwardness in saying that a man is not to be chosen until he is 

discharged; but in addition to that, looking to the broad principle, if a man is convicted of one of these 

serious crimes, I do not think it is an unreasonable thing to disqualify him for a position of trust which 

he would receive as a member of parliament. It is not an additional penalty upon him. It is done much 

on the same prudential motives which would induce us not to nominate such a man as a trustee in our 

private affairs. 

 

Mr. CLARK: It is left to your own choice! 

 

Mr. WRIXON: Here you say, on the face of your law, that a man convicted of a serious offence is 

disqualified until be gets out of prison. That, I think, is a mistake, and it would be well to omit the 

words I have quoted. 

 

Sir SAMUEL GRIFFITH: You mean that it should read "who has been attainted"! 

 

Mr. WRIXON: There is one case I admit which ought to be provided for. It is the case, and the 

very unusual case, of ail innocent man who may have been convicted and afterwards pardoned. But I 

propose, after leaving out the words I have quoted, to add a few words providing for that case. 

 

Sir SAMUEL GRIFFITH: The hon. member should say "who has been attainted," otherwise the 

clause would be ambiguous! 

 

Mr. WRIXON: Certainly I would say, "who has been" instead of "who is," and then I would 

strike out the words I have quoted with a view to insert these words: 

 



Provided that nothing in this section shall apply to any person who shall receive a free pardon from 

the Crown. 

 

Amendment (Mr. WRIXON) proposed: 

 

That the word “is," line 11, be omitted with a view to insert in lieu thereof the words "has been." 

 

Sir GEORGE GREY: The proposed amendment raises a point of considerable [start page 656] 

importance. A bill was sent home to the Imperial Parliament some time ago containing a clause in the 

form in which this amendment would make this particular clause. On the question being argued in 

parliament it was decided to add to the clause words similar to those it is now proposed to strike out. I 

was satisfied from the discussion which took place upon the subject that the provision as originally 

drawn by me was wrong, and that all hope of reform ought not to be cut off from a man. It is 

proposed, not only to give him the punishment the law has allotted to his offence, but when he has 

undergone that punishment, you send him forth with a brand upon him which he can never wipe out. 

There is less danger really in allowing a man who has undergone the sentence the law has imposed, 

and which he was entitled to receive, to afterwards go free, and thus have a chance of reformation. 

There is much less harm done to the community in that way than in condemning a man to an unknown 

punishment. The judge in delivering his sentence would not take this other matter into consideration, 

and yet the additional heavy penalty is inflicted on the man. He is literally sent out a pariah among his 

fellow-countrymen without any hope of being restored to his former social status. By no good conduct 

could be relieve himself of the result of the errors of his past life. His children would also know that 

their father had been guilty of a crime of which they might not otherwise have heard, and disgrace 

might be brought upon a family for one or two generations. I think it would be better to leave the 

clause as the British Parliament left it. 

 

Mr. RUTLEDGE: I hope the Committee will not accept the amendment; and I hope hon. 

members will carefully consider the influence which it would be likely to have. Take the case of a 

man who may be convicted of what may be technically called a felony, although it might not be more 

than the stealing of a £5-note. He would be at once stamped as a man belonging to a class who could 

not by any subsequent good conduct establish a claim to such recognition as is implied in the 

possibility of election to the federal legislature. I consider, also, that we are doing an injustice to men 

who may perhaps have passed all their lifetime in Australia, whose antecedents are all known. If any 

one of these men had made a slip in his early youth, it would at once become known. We are thus 

establishing a condition of things decidedly disadvantageous to those who have passed the whole of 

their lifetime under the eyes of their fellow-Australians as against a man who may come here to-

morrow, and about whom no one may know anything. In our liberality yesterday we decided to make 

any man who comes here from abroad, and who has fulfilled the usual six months residence, enabling 

him to be registered as a voter in any one of the states, eligible for election to the house of 

representatives. 

 

Mr. CLARK: No; we agreed to a three years residence! 

 

Mr. RUTLEDGE: I am glad to hear it; but I thought we were defeated on the point. But take the 

case of a man who has been here three years, and of whose antecedents we know nothing at all. He 

may have been guilty of slips in his youth in England, or in some other part of the world, of which we 

know nothing, and our ignorance of those slips would render him eligible for election to the house of 

representatives. I do not think we ought, by a deliberate vote of this Convention, to, establish the 

principle that a man who has fallen in his early life-it may be under circumstances of temptation-can 

under no possible circumstances redeem himself, and render himself eligible for a position implying 

trust and confidence on the part of his fellow-man. I think we ought to hesitate before we revert to a 

condition of [start page 657] things which I am sure existed only a great many years ago, if indeed it 

ever existed in any portion of the British dominions. I hope the amendment will be rejected. 

 



Mr. MUNRO: I understood the hon. member, Sir George Grey, to lay great stress the other day 

upon the point that we should raise a high standard to which our young men might aspire. I venture to 

say that you can have no higher standard for our young men than the knowledge that if they are 

convicted of a felony they will cease to have certain civil rights they formerly possessed. 

 

Mr. CLARK: For a time! 

 

Mr. MUNRO: Not only for a time, I think. An hon. member has said that this law belongs to 

olden times; but it is the law of Victoria at the present moment. 

 

Mr. DIBBS: That does not make it a good law! 

 

Mr. MUNRO: I believe it is a good law. You are about to frame a constitution applying to a very 

extensive area, and you may find that a man who has been in one of the colonies convicted of murder, 

and who, according to our law ought to be hanged, has, through some particular circumstances, been 

ordered to receive three lashings of twenty-five lashes each and twenty-one years in irons, going to 

another colony where his previous character would be unknown, and there associating with honest 

men in making laws for the federation. I say it would be a disgrace to the federation if you were to 

allow such a thing to take place. We know perfectly well that the result would be not to put upon 

crime the stamp that ought to be put upon it. I say that the man who has broken the law of the land to 

such an extent as to be convicted of a felony ought not to be allowed to make laws for a free people, 

and for that reason I strongly support the amendment of my hon. friend. It would make the clause 

correspond to the law of Victoria at the present time. We are very proud of that law, and we should be 

very sorry to see it repealed. 

 

Mr. CLARK: The last speaker seems to think that because a certain provision is law in Victoria 

that is quite sufficient reason for its embodiment in the federal constitution. But all the wisdom of the 

world is not concentrated in Victoria now any more than it has been concentrated there in years gone 

by. There has been impressed upon the laws of the colonies from time to time the mark of their local 

and social origin, and we know very well that this particular clause was introduced into the Victorian 

Constitution with regard to special circumstances in the past history of Australia. I think it would be a 

great pity to preserve such a record in the constitution of the commonwealth, and so revive what I am 

sure all free-born Australians would rather bury and forget. I think the argument put forward by Sir 

George Grey is all-sufficient to condemn the proposed amendment. It is an attempt by anticipation to 

affix to particular crimes a greater punishment than the parliament of the commonwealth may, in its 

wisdom, affix to them. We are attempting to tie the hands of that parliament, and to say that, in 

addition to whatever punishment they think sufficient to impose for these particular crimes in the 

future, we will add this punishment and render it impossible for them to alter it. The hon. member 

talks about this being a disgrace to the constitution. Surely it would be a disgrace to our constitution if 

before hand we said that every punishment hereafter inflicted shall be intensified by something which 

had no relation whatever to the particular circumstances under which the man committed the offence 

The hon. member, Mr. Wrixon, himself admits that there ought to be exceptions to the particular rule 

laid down. He says we should make exceptions with regard to men who receive free pardons. The 

hon. [start page 658] gentleman's experience in Victoria will enable him to recall many cases where 

the Executive had good reason to believe that the convicted person was innocent, but there was not 

sufficient evidence to justify the Executive in going through the form of granting a free pardon, 

although he has been allowed to go free. Other cases have occurred where men have served their full 

term, after which evidence has been discovered showing that they were innocent. The hon. member, 

Mr. Munro, says that once a man is convicted he should never thereafter be allowed to associate with 

honest men in making laws. Does he wish us to infer from that that we can guarantee that every man 

who will sit hereafter in the parliament of the commonwealth will be absolutely free from all 

dishonesty? 

 

Mr. MUNRO: Until he is convicted! 

 



Mr. CLARK: Simply because he has not been convicted he is to be treated as a man superior to 

another man, who, perhaps in his youth, twenty or thirty years before his election, has been convicted 

of some offence. The only way to carry out that principle in its entirety would be to add the words 

"has been, or ought to have been, convicted," and to make the speaker sole judge of the moral 

qualities of every candidate for parliamentary honors. We should then, certainly, be a model nation, 

and we should set a high standard before our young men such as no nation ever erected, or would 

attempt to erect. 

 

Dr. COCKBURN: I do not believe in eternal punishment; therefore I shall vote against the 

amendment. If a man were wrongly convicted, and afterwards pardoned, this provision would exclude 

him. 

 

An HON. MEMBER: No! 

 

Dr. COCKBURN: I understood that that was intended. Take the war of-secession in America. I 

do not know whether any of the seceders were convicted of treason, but they could have been, and the 

result, of a provision such as this would have been the exclusion from the Congress and Senate of 

some of the very best men in America. Take, again, the fathers of the United States Constitution. I 

think we had better leave this alone. 

 

Mr. DIBBS: There is one thing which will easily adjust this difficulty. We must have some regard 

for the common-sense of the people who have to give their votes for members of parliament. It is a 

strong ground to take, that we should not pass a restrictive law of this character to further punish a 

man who has already paid the full penalty inflicted by the law for, perhaps, a minor offence. We 

should simply admonish him to "turn from his wickedness and live." We may very well trust the 

electors to do what is right. 

 

Mr. MUNRO: But the electors will not know anything about it! 

 

Mr. DIBBS: In Victoria, of course, they would know about it. I could go to Victoria and name 

people who sat in parliament and in the governments and yet who were previously convicted of 

treason. I could go to Queensland and find people who have occupied seats in parliament- 

 

Mr. FITZGERALD: And afterwards in the House of Commons! 

 

Mr. DIBBS: Who were previously accused of treason. 

 

Mr. FITZGERALD: And who were convicted! 

 

Mr. DIBBS: I could mention instances of members of parliament there who were previously Irish 

rebels, who struggled for home rule. The hon. member, Dr. Cockburn, says he does not believe in 

eternal punishment. I quite agree with him, and I think that when a man has once paid his debts, either 

to individuals or the state, he should be allowed to go free, and he should be regarded as having given 

full satisfaction. We must leave everything to the intelligence of the electors, who will have the aid of 

the press, which, in New South Wales, is particularly searching in [start page 659] its mode of action. 

No man will venture to seek to be a senator of the commonwealth of Australia if there is any charge 

against his character, because he can rely upon the press stirring the thing up from the bottom. Let us 

do what is fair and right. When a man has once paid his debts, let us say that they shall not be cast up 

in his teeth. I often notice that in the criminal courts when an unfortunate wretch has been found 

guilty by a jury the judge asks an officer of the court, "Has this prisoner been convicted before?" I 

maintain that when once a man has served his punishment it is not right to ask such questions. 

 

Mr. GILLIES: It is a question of habit and repute! 

 



Mr. DIBBS: No, it is simply a question as to whether a man has been convicted previously, and 

the unfortunate man probably pays twice over for some insignificant crime. I shall vote against the 

proposed amendment, because I am prepared to rely upon the common-sense and intelligence of the 

electors, aided as they will be by a powerful, and I was going to say, unscrupulous, but I prefer to say 

searching press, which will not allow any man to occupy a public position without probing his 

character to the bottom. 

 

Mr. J. FORREST: I wish to ask the hon. member, Sir Samuel Griffith, whether the last part of 

this clause might not be struck out? It has a significance which I do not like. One would imagine that 

we are likely to have a lot of persons attainted with treason, or guilty of felony, as members of 

parliament. It seems to me that the clause would be equally as good if the words "by a grant of 

discharge, or the expiration of the sentence, or a pardon, or release or otherwise" were struck out. I 

quite agree with the hon. member, Sir Samuel Griffith, that there is a good deal to be said on both 

sides of this question, and that we do not want such people to be members of parliament. But at the 

same time we do not want to shut out altogether those people who may have done wrong. I feel 

considerable difficulty about it; but I think the clause should be allowed to pass if the words I have 

referred to are struck out. 

 

Sir SAMUEL GRIFFITH: Of course the Committee can strike out those words if it likes. But the 

result will be that nobody will know exactly what the clause means. That is the only objection to it. 

 

Question-That the word proposed to be omitted stand part of the question-put. The Committee 

divided: 

 

Ayes, 27; noes, 9; majority, 18. 
 

AYES. 

 

Atkinson, Sir Harry  Griffith, Sir Samuel 

 

Bird, Mr. Hackett, Mr. 

 

Bray, Sir John Brown, Mr. Kingston, Mr. 

 

Clark, Mr. Marmion, Mr. 

 

Cockburn, Dr. McMillan, Mr. 

 

Deakin, Mr. Moore, Mr. 

 

Dibbs, Mr. Parkes, Sir Henry 

 

Douglas, Mr. Adye Playford, Mr. 

 

Downer, Sir John Russell, Captain 

 

Forrest, Mr. J. Rutledge, Mr. 

 

Fysh, Mr. Smith, Colonel 

 

Gordon, Mr. Suttor, Mr. 

 

Grey, Sir George Thynne, Mr. 

 



NOES. 

 

Cuthbert, Mr.  Loton, Mr 

 

Donaldson, Mr.  Macdonald-Paterson, Mr. 

 

Fitzgerald, Mr.  Munro, Mr. 

 

Forrest, Mr. A.  Wrixon, Mr. 

 

Gillies, Mr. 

 

Question so resolved in the affirmative. 

 

Amendment (by Sir SAMUEL GRIFFITH) agreed to: 

 

That the words "or remission” be inserted after the word "expiration," line 16. 

 

Clause, as amended, agreed to. 

 

Clause 48. Any person who directly or indirectly himself, or by any person in trust for him, or for 

his use or benefit or on his account, undertakes, executes, holds, or enjoys, in the whole or in part, any 

agreement for or on account of the public service of the commonwealth, shall be incapable of being 

chosen or of sitting as a senator or member of the house of representatives while he executes, [start 

page 660] holds, or enjoys the agreement, or any part or share of it, or any benefit or emolument 

arising from it: 

 

If any person, being a senator or member of the house of representatives, enters into any such 

agreement, or having entered into it continues to hold it, his place shall be declared by the senate or 

the house of representatives, as the case may be, to be vacant, and thereupon the same shall become 

and be vacant accordingly: 

 

But this section does not extend to any agreement made, entered into, or accepted, by an 

incorporated company consisting of more than twenty persons if the agreement is made, entered into, 

or accepted for the general benefit of the company. 

 

Sir SAMUEL GRIFFITH: An hon. member yesterday called attention to the repetition in this 

clause of words that were not necessary, having regard to the provisions of clause 38. I move: 

 

That the following words be omitted, lines l6 to 20: "be declared by the senate or the house of 

representatives, as the case may be, to be vacant, and thereupon the same shall become and be vacant 

accordingly," with a view to insert the words, "thereupon become vacant." 

 

Amendment agreed to; clause, as amended, agreed to. 

 

Clause 49. If a senator or member of the house of representatives accepts any office of profit under 

the Crown, not being one of the offices of state held during the pleasure of the governor-general, and 

the holders of which are by this constitution declared to be capable of being chosen and of sitting as 

members of either house of parliament, or accepts any pension payable out of any of the revenues of 

the commonwealth during the pleasure of the Crown, his place shall there upon become vacant, and 

no person holding any such office, except as aforesaid, or holding or enjoying any such pension, shall 

be capable of being chosen or of sitting as a member of either house of the parliament. 

 

But this provision does not apply to officers of the military or naval forces who are not in the 

receipt of annual pay. 



 

Mr. DIBBS: I shall propose the omission from this clause of any words that would debar any 

person holding a pension from having a seat in parliament. I do not see why a gentleman who has a 

pension which he has legitimately earned should be prevented from having a seat in either house of 

the legislature. Having in view the discussion which took place on the 46th clause, why should we 

exclude any one lawfully enjoying a pension which he has honestly earned? I should like to hear some 

explanation of the matter. 

 

Sir SAMUEL GRIFFITH: It applies only to pensions during pleasure. The object is to prevent 

persons who are dependent for their livelihood upon the government, and who are amenable to its 

influence, from being members of the legislature. There is no reason that I can see why a man who 

has served his country, and to whom a permanent pension has been allowed, should not be permitted 

to sit in the legislature. But a "pension during pleasure" might be given; and the holder of such a 

pension should certainly not be allowed to become a member of parliament. 

 

Sir JOHN BRAY: Why should we contemplate the possibility of such things? 

 

Sir SAMUEL GRIFFITH: I cannot sympathise with the hon. gentleman in thinking that our 

forecast at the present time includes all possible contingencies. I do not think that such a thing is 

likely to happen; but, so far as I know, human nature has not changed much in the last 300 or 400 

years, and such a thing might happen again. 

 

Sir JOHN BRAY: I agree with the hon. member, Mr. Dibbs, in thinking that these words should 

be struck out. It does not seem likely to me that the commonwealth will provide for pensions during 

pleasure, and I do not think that the words are necessary. I would, however, ask the hon. member 

whether it is not necessary to except in this clause the speaker and president? 

 

Sir SAMUEL GRIFFITH: They are not under the Crown! 

 

[start page 661] 

Sir JOHN BRAY: They hold offices of profit under the Crown, though they are not appointed by 

the Crown. I shall support the proposal of the hon. member, Mr. Dibbs. 

 

Mr. KINGSTON: Although it seems improbable that there will be a case of a pension created 

during the pleasure of the governor-general, still it seems to me highly desirable to provide against 

such a contingency. To permit a member to sit in the federal parliament whilst he was liable to be 

controlled by the governor-general by the withdrawal of his pension, would be a great mistake, and, as 

provisions similar to this are contained in the various local constitutions, I trust that this will be 

retained. 

 

Sir GEORGE GREY: We must all admit that what has been may be again, and there can be no 

doubt that not very many years ago pensions held at pleasure did exist to a considerable extent in 

England, and were a vast abuse. Now, one object in putting these words in is that they would make it 

impossible to resume this practice here without due warning that an illegal act was about to be done. 

We thus stamp illegality upon the proceeding. 

 

Sir HARRY ATKINSON: I do not quite see the effect of the clause with regard to naval and 

military officers. Would it not exclude officers and privates belonging to what are called the partly-

paid forces, who are receiving a small payment of £6 or £7 per annum? 

 

Mr. THYNNE: I think that the hon. member, Sir Harry Atkinson, has touched a very important 

point. The clause, as I read it, is intended to exempt from the disability created, men who are 

receiving only a small remuneration, perhaps for a certain number of days during each year, but not 

permanently employed in the defence force. The exception, however, applies only to officers. As one 



looking forward to the day when our defence forces shall be entirely a citizen army, I think that both 

non-commissioned officers and men should be dealt with in this clause. I, therefore, beg to move: 

 

That in line 18, after the word "officers" the words "or men" be inserted. 

 

Mr. CLARK: Say "members"! 

 

Mr. THYNNE: Very well. Then I shall move: 

 

That in lines 17 and 18 the word "members" be substituted for the word "officers." 

 

Mr. BURGESS: I think it would be well to have this point cleared up. In my own colony I 

unfortunately suffered from the operation of a similar clause. Under our Constitution no member of 

Parliament, except those holding office as responsible ministers of the Crown, can accept any salary 

or emolument from the Government. I was an officer in the defence force, and Parliament passed a 

bill providing for the payment of all the officers of that force, and I was then compelled by the 

Attorney-General to retire from my seat in the House, resign my commission as an officer, and 

afterwards submit myself to my constituents for re-election. That being so, I think it would be well if 

this point could be cleared up, so that there may be no mistake about it. 

 

Mr. THYNNE: I think my first proposal is the better one. I therefore ask to be allowed to 

withdraw my amendment, so that I may insert after the word "officers" the words "or men." 

 

Amendment, by leave, withdrawn. 

 

Sir SAMUEL GRIFFITH: I think the criticism directed towards this clause is sound; the clause 

is not nearly sufficient as it stands, and I have with me a similar clause in the Queensland Constitution 

Act, which includes several cases not here dealt with. It reads thus: 

 

This section shall not apply to any person in receipt only of pay, half-pay, or a pension, as an 

officer of her Majesty's navy or army, or who shall receive any new or other commission in the navy 

or army respectively, or any increase of [start page 662] pay on any such commission, nor to any 

person who is in receipt only of daily pay as an officer or member of the defence or volunteer force of 

Queensland, and is not employed permanently, or at an annual salary. 

 

There is no doubt that the clause requires amplification, and it would be convenient if it were 

postponed. 

 

Clause postponed. 

 

Part V.-Powers of the Parliament. 

 

Clause 52.(Legislative powers of the parliament). 

 

Mr. GORDON: It appears to me that we ought to take the sub-clauses which enumerate the 

powers of the parliament separately. It would be impossible to discuss the whole of the clause at once, 

and to make our arguments, covering the whole ground, to be appreciated by hon. members. I would 

like to ask whether the clause could not be put in sections, so that each sub-clause could be treated by 

itself? 

 

The CHAIRMAN: That cannot be done with a clause; but hon. members can pursue the well-

known practice of moving an amendment in one part of the clause, and then going on to the next. 

There is an unwritten practice, too, for one hon. member to give way to another who wishes to move a 

prior amendment. 

 



Sir SAMUEL GRIFFITH: It is the practice in some parliaments, when a clause is very 

complicated, as this is, to put it to the Committee in sections, and it would be convenient to do that 

now. I do not know that we are bound by any hard and fast rule of parliament. 

 

The CHAIRMAN:. I am quite willing to adopt any course which will suit the convenience of hon. 

members. 

 

Preamble postponed. 

 

Sub-clause 1. The regulation of trade and commerce with other countries, and among the several 

states. 

 

Mr. BAKER: I should like to know from the hon. member in charge of the bill whether the 

question of the advisability of giving powers to the federal government to alter, for federal purposes, 

the gauge of railways in any one or two states, was considered by the committee? 

 

Sir SAMUEL GRIFFITH: No; it was not! 

 

Mr. BAKER: I desire to ask whether the hon. gentleman considers that this sub-clause is wide 

enough to cover that matter? 

 

Sir SAMUEL GRIFFITH: I do not think so! 

 

Mr. BAKER: I would point out that by-and-by, when the different states contain much larger 

populations, when they come much closer together, and when the inter-communication between them 

is much greater, this question of railway gauges will assume very large proportions, and it seems to 

me that it would be advisable to give the federal parliament power, at the federal expense, to alter the 

gauge of any line of railway where it is considered advisable that it should be done. Of course I do not 

say that the parliament would do it, and I dare say it would not be done for a great many years to 

come; but it might, and probably will, in years to come, be advisable, if not to adopt a uniform railway 

gauge for the colonies, at all events to alter the gauge of certain specified inter-colonial lines, so as to 

make them of one gauge. This is a matter, I think, of considerable importance. Perhaps this is not the 

proper sub-clause in connection with which to deal with the matter. I will, however, take an 

opportunity, before we get to the end of the clause, of inserting a, sub-clause to the effect I have 

mentioned. 

 

Sir SAMUEL GRIFFITH: In answer to the hon. gentleman, I would point out that sub-clause 29 

is the only one in the list which the committee considered covered a matter such as that which he has 

mentioned. The committee, however, had not the matter under their attention specially. It would 

require a mutual agreement of states before it could be carried out. 

 

[start page 663] 

Mr. GORDON: I would suggest that the point raised by the hon. member, Mr. Baker, would be 

more likely to come under sub-clause 6. The subject has already been raised in connection with the 

question of the defence of Australia. I should like to ask the hon. member, Sir Samuel Griffith, 

whether he thinks the sub-section will confer on the federal parliament sufficient authority to regulate 

railway tariffs on inter-colonial lines? 

 

Sir SAMUEL GRIFFITH: I do not think so! 

 

Mr. GORDON: Which clause will? 

 

Sir SAMUEL GRIFFITH: The chapter on finance and trade contains a provision, in section 12, 

which was considered very carefully by the committee in connection with that subject. 

 



Mr. GORDON: Then I shall move, subject to further criticism of the subclause, the postponement 

of its consideration, with the view of inserting words which will cover that condition. 

 

Sir SAMUEL GRIFFITH: It should be a separate paragraph, then! 

 

Mr. GORDON: It may be argued that the subject will be covered; but the hon. gentleman who is 

principally responsible for the bill thinks it is doubtful. 

 

Sir SAMUEL GRIFFITH: It is not covered by this sub-clause! 

 

Mr. GORDON: And it is not clearly and specifically covered by the other. It is important that it 

should be covered. I shall move an amendment later on. 

 

Mr. CLARK: I have already expressed the opinion that under this clause the federal parliament 

would have power to control railway tariffs to a certain extent. I do not know whether the language I 

used overstated the case I meant to put before the Convention; but I remember that what I stated was 

disputed at the time by certain hon. members. In the first instance, I would say that this sub-clause is 

about the very widest one in the whole of the clause. It contains the widest power which we propose 

to give to the federal parliament. Under a similar power conferred upon them, the Congress of 

America have from time to time introduced very startling legislation, which the Supreme Court has 

sustained; and it is very hard to say what legislation will yet be enacted under that power by the 

Congress of America which the Supreme Court of that country will not sustain. The most startling and 

revolutionary act passed by the American Congress under that power is known as the Inter-State 

Commerce Act; and although that act sets out by stating plainly that it refers only to common carriers 

carrying goods from state to state, or from territory to state, or from foreign countries to several states, 

yet the historical origin of that act points to the control of commerce within the state. The state of 

Illinois passed a law to regulate the tariffs upon the railways, within its own borders, and a case under 

that act was brought before the Supreme Court. The law was declared to be unconstitutional, although 

it purported to regulate tariffs only within the state, on the ground, as stated by Judge Miller, that the 

regulation of commerce as a whole throughout the whole of the Union was transferred from the states 

to the federal government. That is a very strange fact in connection with the history of that act. 

Immediately after that judgment was delivered the Inter-State Commerce Act was passed, and up to 

the present time it has gone thus far: it prohibits any one railway company from running at lower rates 

even within a state on one line or another, if the line upon which they are taking the goods for a lower 

freight is part of a line of communication running out of the state. I would say that, on parallel 

grounds, if any colony in Australia attempts to reduce the rates on its own lines when those lines are 

connected with the lines of other states, and reduces the rates for [start page 664] the purpose of 

drawing traffic from outside its own borders-bringing goods from another state within its own-it 

would come within the provisions of an interstate commerce act similar to that now in force in 

America; but so long as any state shall carry goods absolutely within its own boundaries, and does not 

attempt to attract traffic over its border, it could not, of course, be touched. How far the Inter-State 

Commerce Act of America will be interpreted by the Supreme Court of that country, and how far 

legislation under this sub-clause would be sustained in Australia, is, of course, a matter of speculation. 

It is impossible to say definitely what the power is. I only know from the history of the act in America 

that it is one of the widest powers given to the federal government, and its future developments are 

altogether unforeseen and immeasurable. 

 

Mr. GORDON: It appears to me undesirable that we should leave anything to the interpretation of 

this sub-clause which, being admitted to be an important principle, ought to be laid down in it. If, 

whilst we are drafting this bill, we can possibly state specifically an important point such as this, it is 

very much better than to leave the interpretation of it to the court, and I think that course will save a 

great deal of trouble. I shall move an amendment to the sub-clause. 

 

Mr. DEAKIN: I hope the hon. member will not move an amendment immediately. The question 

is evidently one of the utmost delicacy and difficulty, and will require to be approached with the 



greatest caution. I am so thoroughly in sympathy with the hon. member in the object be has in view 

that I think the clause merits, by its recommittal-if it is not possible to postpone the sub-section-the 

fullest attention of the Convention. It is perfectly clear from what the hon. member, Mr. Clark, has 

said that these words have an undefined significance in America, which is valuable in one direction, 

but perilous in another. I am sure that the states will jealously resist any attempt to interfere with their 

management of their own railways or their own affairs. Therefore, if we desire to impinge upon that in 

any way for federal purposes, we should make it perfectly clear where the federal control begins, and 

where it ends, and for what purposes it may be used. To do this, I think, will necessitate an 

amendment of perhaps some length, or, at all events, consideration of the subject in all its parts with 

the greatest care; and I would suggest that the hon. and learned member who is in charge of the bill 

might see his way to put this suggestion in a form which will fit in with the other provisions of the 

bill. The sense of the Committee should be taken generally upon the matter; and, if it be in favour of 

the views of the hon. member, Mr. Gordon, it might suit him just as well to leave the particular form 

which the amendment should take to the hon. member who has drafted the bill. 

 

Mr. FITZGERALD: I quite concur in the remarks which have just fallen from my hon. and 

learned friend. I think that, considering the magnitude of our railway systems and the importance to 

the various states of the revenue from their management, no point would be more fiercely contested 

and opposed than interference by the federal government in their management, unless on such broad 

and patriotic ground that the justice of it would be recognised by every state. I apprehend that it is of 

the utmost importance that there should be no possible doubt in the minds, not only of every hon. 

member here, but also of any one outside, as to the extent to which any interference in the 

management and control of the railways could be brought to bear by any federal authority. 

 

Mr. MOORE: I think that as far as this sub-clause is concerned the difficulty could be met by the 

excision of one word and the insertion of another-by striking [start page 665] out "among" and 

inserting "between," which will leave it perfectly clear what is to be understood by the sub-clause. 

Then it would read: "The regulation of trade and commerce with other countries and between the 

several states." That would not allow any interference with the internal management of railways in 

any of the states, but simply regulate the commerce between the several states. I think that we ought 

to jealously guard the autonomy of the several states, and therefore this clause requires very careful 

consideration. I think the suggestion I have made would meet the case. 

 

Mr. FITZGERALD: It would not be broad enough! 

 

Sir JOHN DOWNER: No doubt we ought to carefully conserve the autonomy of every state, but 

we ought also to be equally careful that the main principle of this federation is carried out. This matter 

when before the committee was thought to be sufficiently met by clause 12, page 18. I suggest to my 

hon. friend, Mr. Gordon, that be should carefully consider that clause, and on that move any 

amendment that may occur to him to be necessary, for that which is under the heading "equality of 

trade" is the proper branch of the subject in which to deal with this matter. On questions of doubt we 

ought to be as specific as we can; but as a general rule in framing a constitution it is much better to 

use large general words which are all-embracing, and take in every branch of certain subjects, than to 

come down to detail, and so limit the operation of the general words. I fancy that the words in clause 

12, page 18, are sufficient; but if the hon. member who has brought this matter before the Committee 

does not think they are, I would suggest to him that that is the place in which he should make any 

necessary amendments. 

 

Mr. WRIXON: I think there would be doubt as to whether the words of the clause to which my 

hon. friend refers are sufficiently precise to meet this particular case, especially if we bear in mind 

that the only reference to railways is in sub-division 28 of this clause, which gives control of the 

railways for one particular purpose, and has nothing to do with the question of border freights. There 

is that one point which we want to reach-to prevent hostile tariffs on the railways, and rivalry between 

the particular states; and I think it is a matter for consideration whether it might not be better to put in 

an amendment of that alone-the particular thing we want-rather than go into general words. 



 

Sir JOHN DOWNER: So far as the internal control of railways is concerned, we do not want to 

interfere in the slightest degree, and sub-clause 28 was put in in order to give a limited control over 

the railways in matters where the interests of the commonwealth were concerned-in war questions, 

and things of that kind. 

 

Mr. WRIXON: It does not touch this point! 

 

Sir JOHN DOWNER: No, neither by extension nor by limitation, and I do not think it will need 

to be interfered with. 

 

Mr. GORDON: I shall move the postponement of the sub clause. Looking at the matter from the 

point of view of the colony of South Australia, it appears to me that unless we have specifically stated 

here the right given to the federal parliament to control railways on certain lines we shall very likely 

miss the whole commercial benefit of this federation. I would ask the hon. and learned member, Sir 

Samuel Griffith, and the Committee, whether if I move the postponement of this sub-clause they will 

consider the question? 

 

Mr. PLAYFORD: I do not think this is the place to put it! 

 

Mr. GORDON: In this sub-clause, dealing with the regulation of trade and commerce, such an 

amendment would naturally fall in with the scope of this [start page 666] clause more clearly certainly 

than with the scope of the clause which the hon. and learned member, Sir John Downer, pointed out, 

under the heading, "equality of trade" There is no question of equality of trade. It is a specific point 

which did not arise in America, but which arises here, because of the peculiar circumstances of these 

colonies. It is a difficult question to determine right off and if the Committee will consider the 

question I will move the postponement of the sub-clause. 

 

Sir HENRY PARKES: I trust the hon. member will not move his amendment right away. Clearly 

if he desires to have this question submitted to the Committee, he ought to move his amendment in the 

distinct shape of a sub-clause by itself. There is nothing to prevent his taking that reasonable course, 

and he would be liable to do something which he does not really intend if he were to mix it up with 

this sub-clause. Let the hon. member frame a sub-clause to come in at any place he has thought of, 

and submit his view in a distinct form at a subsequent stage in our consideration of the clause. There 

can be no objection to that. 

 

Mr. GORDON: I accept the hon. member's suggestion! 

 

Sir SAMUEL GRIFFITH: I should like to know, as far as possible, what it is the hon. gentleman 

is driving at? This matter has received the anxious consideration of committees during the last 

fortnight, and of the drafting committee specially in the choice of words. There were long discussions 

in committee on this point. Does the hon. member wish that the federal parliament shall have general 

control of railways? 

 

Mr. GORDON: No! 

 

Sir SAMUEL GRIFFITH: The hon. member does not want the control of tariffs in the states at 

all. 

 

An HON. MEMBER: Yes, he does! 

 

Sir SAMUEL GRIFFITH: Well, what, does he want? Before you can attempt to formulate an 

idea, you must know what the idea is. 

 



Mr. GORDON: I will put my proposition in a concrete form. Broken Hill, which belongs to the 

colony of New South Wales, is on the South Australian border. We will assume for the purposes of 

this argument that to reach the sea-coast, we have to travel 300 miles from Broken Hill. The trade 

there is very valuable to us. I have heard some New South Welshmen say that it is very valuable to 

them. If, notwithstanding that 300 miles of railway carriage to reach the coast in South Australia, the 

New South Wales Government chose to build a line which would take 800 miles to reach the sea-

coast, and to run upon that line 

 

Sir HENRY PARKES: I know it was some broad federal thing! 

 

Mr. GORDON: And to run upon that line at a rate lower, or as low, as South Australia maintained 

on their 300 miles of line, it would absolutely do away with the whole of the benefits of free-trade. It 

is a simple proposition. The hon. member sees it as clearly as possible, and what I am aiming at is that 

the federal parliament shall have power to prevent the imposition of cut-throat railway rates, so that 

each colony shall have the benefit of its own geographical position as a port of shipment or a depot. 

 

Sir SAMUEL GRIFFITH: Now I know the hon. member's idea, I may tell him that I considered 

it in consultation with, amongst others, our lately deceased colleague, Mr. Macrossan, months ago, 

and we came to the conclusion that the only form of words that would express it was "control of 

railway tariffs." You will not find any shorter words to do it, if that is what is meant. It is a fair issue 

for us-do we intend to give the federal parliament control of railway tariffs; or do [start page 667] we 

intend to let the states do what they like? We must mean one or the other; we cannot mean both. The 

two ideas are quite opposed to one another, and there is no middle course between them that I can see. 

We have tried at various times to find expressions to indicate the control of certain tariffs only; for 

instance, the control of lines of railway communicating from one colony to another, leaving the states, 

of course, absolute power with regard to local railways-and we have had very great difficulty in 

defining the matter. I do not think you will be able to use any words except "control of railway 

tariffs." Well, the committee did not see their way to recommend any such general proposal. The 

extent to which they did see their way to make a recommendation is contained in clause 12 of chapter 

IV, and it is not by absolutely prohibiting anything of the kind from being done, but by giving the 

parliament of the commonwealth power to make a law to annul any law made by a state which would 

really interfere with freedom, which would be prohibitive of trade going through a state to its natural 

port. That is the only extent to which we could see our way to go. 

 

Mr. GORDON: If you give the colonies the power, why not say so! 

 

Sir SAMUEL GRIFFITH: We have given them the power in those words. I can assure the hon. 

gentleman that this section of chapter IV occupied the committee for some hours, and I think that if he 

will look at it he will find that it will bear very close scrutiny. 

 

Mr. DONALDSON: I think this discussion touches upon one of the most important matters that 

could be considered by the Convention. I have long held the opinion that we cannot have complete 

federation unless the whole of the debts of the Australian colonies are taken over by the federation, 

and also the public works. I am confident that the more this is looked into the more will the fact 

impress itself upon the minds of the Convention. I think the federal parliament should have full power 

to take over these debts and assets. What has been the greatest cause of friction between the different 

colonies up to the present time? Nothing has caused more friction than the practice of imposing 

differential railway rates, and so filching trade from a neighbouring colony. That has been done for 

years past, and the ill-feeling engendered has been intensified year by year, until it has become very 

strong indeed; in fact, I know of no other cause of strong feeling between the people of these different 

communities than that which has arisen from commerce. If we attempt in the way suggested to 

interfere with the tariffs of the various colonies, we shall at once interfere with state rights, because 

the colony owning the railway will immediately say, "We wish to run our lines on such commercial 

principles as will enable them to pay interest on the cost of construction." Some railways, if they were 

unduly interfered with in regard to tariff, would not be able to command any trade at all. Take, for 



instance, the railway that runs from Sydney to Bourke, about 500 miles in extent. If the rates upon that 

railway were not low, nearly all the traffic would go down the Darling, because every one knows that 

carriage by steamer is much cheaper than carriage by railway. At the present time very low rates are 

charged on this railway for the purpose of bringing the trade to Sydney. I need not, of course, go into 

particulars now, but I question very much whether, owing to the very low rates prevailing, this 

railway is made to pay. Then, again, take the railway running down the Murrumbidgee to Hay. We 

know that the rates us very low upon that railway, and that it is worked at a dead loss to the state. But 

at the same time a railway has been constructed, and if we were to insist upon a uniform rate [start 

page 668] per mile throughout the whole of that district the railway would have hardly any traffic at 

all, and the result would be a great loss to the state. That, I maintain, would be unduly interfering with 

the interests of the state, and would, of course, cause very great friction. Let the federal parliament 

have power to take over the whole of the railways, and also the debts of the colonies, and things will 

go on much smoother. While I agree with the principles of the bill before us, and must give credit to 

the sub-committee for the great care they have exercised in its preparation, I am of opinion that it does 

not go far enough. Some of the colonies think their railways are such good property that they would 

be doing an injury to themselves if they allowed them to be taken over by the commonwealth. But I 

maintain that nothing of the kind will occur. They would not lose anything, because they would not 

have to pay the interest on the debt, for which they have to provide at the present time, and the 

amount of money they would receive in the shape of customs and other revenue would be exactly the 

same as under the present proposal. For some years, at all events, accounts would be kept between the 

states, and the surplus revenue would be distributed in the way proposed under this bill. This would 

include railway revenue as well as customs revenue, and I am sure the system would have a good 

effect upon the community generally. Why should we wish to bring trade to any particular port by 

running railways to the borders of another colony, and there levying a differential railway rate? For 

whose benefit? Merely for the benefit of the persons who send their goods by that line, and a few 

persons at the seaport to which the goods go. This is the way some of our cities are built up at the cost 

of the country. The complaint can be made with regard to nearly all the country districts throughout 

Australia, that large benefits are given to the capitals at the expense of the country. If the whole of the 

railways were under the control of the federal government that would not be the case, because they 

would be worked for the common good, and so as to bring trade to its nearest port. Although this 

matter has been considered by many members of the Convention, I know they are not prepared at the 

present time to consent that the colonies should give up their railways. But I venture to say that in the 

future this question will be a great bone of contention between the various colonies, and I fear that 

federation, if it takes place, will not have the good effect we desire on that account. Whilst on the 

subject of railways, I might say a little more. I think there is not a colony in the whole of the 

Australasian group that has not got to its limit so far as railway construction is concerned. There is no 

part of the world which, for its population, has such an extent of railway communication as exists in 

Australia. The progress that has been made in this respect during the last few years has been 

enormous. But all the railways have been constructed out of borrowed money. Few of the lines of late 

years have paid interest on the cost of construction. There is not a colony at the present time in which 

the taxpayers have not to find a considerable amount over and above the receipts from their public 

works to pay the interest on the debt. 

 

Mr. PLAYFORD: Yes! 

 

Mr. DONALDSON: If South Australia is an exception, she is the only exception. 

 

Mr. MUNRO: And Victoria! 

 

Mr. DONALDSON: Victoria does not pay all the interest on the loans. 

 

Mr. MUNRO: She has done so! 

 

Mr. DONALDSON: Can the hon. gentleman tell me in what year she did it? 

 



Mr. MUNRO: A couple of years ago-there was £34,000 to the good! 

 

[start page 669] 

Mr. DONALDSON: And strong questions have been asked since about the way in which those 

accounts were kept. I have been given to understand that some charges were not made against the 

account which should have been properly placed against it, and I know that strong exception has been 

taken to the correctness of the balance sheet. I do not wish to make any charge, or to say anything 

offensive about this matter, but I know that for the present year the railways have not been a success 

in Victoria. 

 

Mr. MUNRO: How does the hon. gentleman know? 

 

Mr. DONALDSON: I follow the accounts closely enough to know that the railways are not 

paying the interest on the cost of construction. 

 

Mr. MUNRO: They are coming right! 

 

Mr. DONALDSON: And I venture to say that if Victoria goes on in the way it has been doing or 

proposes to do, she will be greatly behind in the next few years. 

 

Mr. GILLIES: Do not discuss the action of the different colonies-they will do as they think right! 

 

Mr. DONALDSON: It is quite right that they should, while things are in their present condition. 

But, taking all the colonies in a group, I venture to say that the colonies have gone to the limit of their 

borrowing powers, or very nearly so. 

 

Hon. MEMBERS: No! 

 

Mr. DONALDSON: That is my opinion, to which I am going to adhere, notwithstanding the great 

number of noes I hear. 

 

Mr. MUNRO: They have only started! 

 

Mr. DONALDSON: They have only started, but they will have to give a better account in the 

future for some of the works they carry out, or else the English money-lender will close his pocket 

against them. At the present time there is considerable difficulty in floating loans, and I am sure the 

difficulty will be greater in the next few years. 

 

Dr. COCKBURN: Only a ring formed-that is all! 

 

HON. MEMBERS: Question! 

 

Mr. DONALDSON: I am speaking to the question quite as much as the hon. gentleman who 

preceded me. Of course if the Chairman says I am out of order, I am quite prepared to sit down; but I 

think considerable latitude should be allowed upon this subject, which is a very wide one. It is 

certainly not contained within the four corners of this bill, and it should, I think, be included, in order 

to make the federation perfect. I do not desire, however, to express my opinion in such a way as to 

offend the representatives of any colony. Railway construction, I repeat, has been going on very 

rapidly, and all this has been done with borrowed capital, We have been spending altogether, I 

suppose, in Australia from £6,000,000 to £10,000,000 per annum. 

 

Colonel SMITH: Not all borrowed capital! 

 

Mr. DONALDSON: Nearly all. I am aware that some of the Victorian railways have been 

constructed out of receipts from land sales. Are we able to spend at this rate in the future? I know 



perfectly well the difficulty there has been in restraining the construction of railways. I have had 

sufficient experience of that. Rings are formed for the purpose of getting railways built, and I question 

if some of the railways are going to be profitable to the states. If the railways are placed under the 

control of the federation I am sure that a good case will have to be made out before the construction of 

any railway is undertaken-and it will, I believe, be for the salvation of Australia generally. If we go on 

expending million after million of money on railways which will not be profitable, we shall land 

ourselves in such a position that the burdens of the taxpayers will have to be increased to an enormous 

extent in order to meet the loss on the undertakings. My purpose will be perfectly [start page 670] 

served by a discussion of the question, whether or not the whole of the railways should belong to the 

federation? I am in a minority, but I venture to say that before a great number of years are over our 

heads the opinion will strongly prevail that the whole of the public works of the colonies, along with 

the public debts, should belong to the federation. See another advantage that we would have in regard 

to present as well as future debts: The federation will, I am sure, be able to borrow at a much lower 

rate of interest than the colonies can borrow at now. There would be a considerable saving in the 

percentage, as the hon. member, Mr. McMillan, showed the other day. If we interfere largely-and we 

are unduly interfering, I maintain-with the states by taking away their customs revenue, a great deal of 

that money will be spent on the cost of government, and the states will have no control over that 

money, except the balance which they will get back from the federal parliament. The federal 

government may be extravagant, for my experience is that nearly all governments commanding large 

surpluses are extravagant; they may have the control of £8,000,000 or £10,000,000, and need spend 

only £2,000,000, but what is to prevent them from spending £3,000,000 and distributing only 

£7,000,000 amongst the various states? That is going to be a real bone of contention in the future; and 

it would be far better, therefore, to give the control of the railways to the federal parliament. I feel that 

I am in a delicate position, inasmuch as the railways of Queensland are not paying as well as the 

railways of other colonies; but at the same time there would be a small sum to be paid back to that 

state, because it would be deducted from the customs revenue. However, I believe this question has 

been considered in a cursory way by hon. members. I feel that they have made up their minds on the 

question, and that the railways are not going to become the property of the federation. Of course, as an 

individual member, I accept that position; but at the same time I take this opportunity of saying that I 

do not believe the federation will ever be complete until the public works of the various colonies are 

handed over to the control of the commonwealth. 

 

Sub-clause agreed to. 

 

Sub-clause 3. Raising money by any other mode or system of taxation; but so that all such taxation 

shall be uniform throughout the commonwealth. 

 

Sir HARRY ATKINSON: Do I understand that the Convention is prepared to give to the federal 

parliament the power of levying taxation, without at the same time taking over the debts of the 

colonies? I venture to say that, if you do, there must of necessity be several bankrupt colonies before 

long, because you take away the power of taxation which each colony possesses. I want to know, if 

you take away the power from our state parliament to levy customs duties, how the state can raise 

sufficient revenue to pay its way? If anyone can tell me, I shall be happy to hear the answer. 

 

Mr. MCMILLAN: Direct taxation! 

 

Sir HARRY ATKINSON: The charge now imposed upon all property in New Zealand is 1d. in 

the £. I say we could not tax property to any greater extent than that without driving a large portion of 

our movable capital into other colonies where it would receive much better interest for present 

investment. That is a serious point which I venture to say will apply to other colonies in the same way. 

I do not wish to raise any unreasonable discussion; but I should not be doing my duty to my colony if 

I did not point out at this time that, unless we are prepared to take over the liabilities when we are 

taking over the power of taxation, we can never have a satisfactory federation, because, I say, as [start 

page 671] one with every desire to raise the money in the colony, it cannot be done; and I speak with 

some authority on the question. If we are not ripe to take over the responsibilities of the colonies, then 



we cannot possibly take over the right of unlimited taxation, because it would take away the power of 

a colony to fulfil its obligations with the outside world. 

 

Sir JOHN BRAY: I think there is a great deal in the point raised by the hon. member, Sir Harry 

Atkinson. I think we ought seriously to consider whether we shall give this power of additional 

taxation unless we are prepared to say that the federation shall take over a good deal more of the 

responsibilities of the different colonies than we suggest they should do at the present time. There is 

no doubt whatever that the difficulty will be great in the appropriation of this money. At the present 

time we do not propose to impose on the commonwealth the duty of appropriating more than about a 

third, at the outside, of the revenue which they will receive from customs duties. I think we are rather 

premature in authorising the commonwealth to impose unlimited taxation in any manner they please 

in addition to imposing customs duties. It seems to me that we ought to with hold this power until we 

are prepared to give them some duties to discharge in connection with it. I am not prepared to adopt 

the suggestion of my hon. friend, Mr. Donaldson, that the railways of the different colonies should be 

taken over entirely by the commonwealth; but I do say that when we are proposing to authorise the 

collection of customs duties amounting in all probability to £7,000,000 or £8,000,000 a year, we 

ought to impose on the federal government the duty of spending that money for the benefit of the 

commonwealth. We ought not for a moment to entertain the idea of giving the power of collecting so 

much larger an amount of revenue than is required, with the intention of afterwards returning it to the 

several colonies by some unscientific method. I shall be glad to hear from any member of the 

Constitutional Committee why they have proposed this general power of imposing taxation. It seems 

to me entirely unnecessary. Personally, I feel that we ought not to give the federal parliament this 

power unless we know to a greater extent than we do at the present time the purposes to which the 

revenue is to be applied. 

 

Mr. MCMILLAN: It seems to me that if you are about to create a federal body with sovereign 

power, it cannot be limited in its power of taxation. It is part and parcel of the case that you cannot 

dictate in any sense or particular the class of taxation that shall take place in the future. We have given 

over the customs revenue, and no doubt there will be a surplus. It seems to me, however, that you may 

go too far, and do too much as well as too little. In framing this constitution, I think the power to deal 

in the future, say, with the railways or with the national debts of the colonies, and all these other 

matters, ought to be left to the possible evolution of the constitution, for no doubt when it is framed all 

the elements of public life in these colonies will be brought into one focus. Those questions which we 

see from a local aspect, will have a more general aspect, as far as the whole of Australia is concerned; 

and to limit the greatest and necessary power of any state, the power of taxation, which lies at the 

bottom to a certain extent of all government; would be to at once stultify the whole constitution you 

bring into existence. Notwithstanding the many fears which may possess those representing certain 

colonies, it seems to me that we are going into this federation with the hope that the central power will 

be animated by a sense of justice to the whole of the colonies, and it would certainly be a step 

backwards and we should at the same time prac- [start page 672] tically stultify the whole of our 

work, if we were to stop short of the sovereign power necessary to the creation of a state. It also 

occurs to me that we are liable in this case if we omit powers of direct taxation to enunciate a policy 

which has no right to be enunciated at the present stage of our procedure. I am not sure that we should 

not by our very silence enunciate the policy that there should be no direct taxation in the sovereign 

state. 

 

Sir JOHN BRAY: Strike out the words! 

 

Mr. MCMILLAN: The matter is one upon which I see no possibility of unanimity of opinion, and 

to strike out the general power of taxation would, to my mind, be practically bringing these 

proceedings to a close at once. It is an absolute necessity that this power should be vested in the 

sovereign state irrespective of the consequences. 

 

Mr. BAKER: I would remind the hon. member, Sir John Bray, that every power ought to be 

commensurate with its object, and that there ought to be no limitation of power to effect an object 



which is in itself incapable of limitation. Who can pretend to say what the result of this federation will 

be in time to come? We may have to spend our last shilling or to sacrifice our last man in our own 

defence. We do not know what the expenditure of the federal government may be and to limit the 

power of taxation would be to altogether misunderstand a fundamental principle of government. It is 

utterly impossible in a federal form of government to attempt to limit the power of taxation in any 

way whatever. 

 

Captain RUSSELL: I think the last two speakers have failed altogether to appreciate the point 

raised by my hon. colleague, Sir Harry Atkinson. I did not by any means understand him to say that 

he did not approve of a system of direct taxation forming part of the taxation of the Commonwealth. 

But he did raise the practical question as to what would become of individual states if you took away 

from those states one of their chief means of raising revenue? If you take away this means of raising 

revenue, you deprive certain colonies of the means wherewith to discharge their liabilities. How is it 

possible to get away from the fact that in this clause it is proposed to grant to the commonwealth 

power to take away from the colonies every penny of the revenue they now derive from custom? 

There are enormous responsibilities resting upon every colony, and they must be met. What my hon. 

colleague wanted to point out was not that the commonwealth should not have absolute power in the 

matter of taxation; but that having that power, it should also takeover proportionate responsibilities. If, 

in other words, you take away from the several colonies the means of paying their debts, it is evident 

that you put them in a position of being unable to meet their liabilities. Being unable to raise taxation 

sufficient to pay the interest on the money they have borrowed, they will, as my hon. colleague 

suggested, be reduced to a position of bankruptcy. 

 

Mr. PLAYFORD: We are not considering, at the present moment, what responsibilities we will 

take over from the several colonies. The question we are considering is the power we will give to the 

parliament of the commonwealth in the matter of taxation; and so far as my reading extends, no 

commonwealth in the world has existed, or can exist, without possessing unlimited power of taxation. 

It is so in the case of the United States, in the case of Canada, and also in the cases of Germany and 

Switzerland. If you take away the general power, and draw the line at customs and excise duties, then 

those who believe in a free-trade policy will have no hope whatever of being able to give effect to that 

policy. We want the people of these colonies to be perfectly free so far [start page 673] as taxation 

under the commonwealth is concerned to decide what form or mode of taxation they will adopt for the 

raising of the necessary revenue. If you limit the power of the commonwealth in the way suggested, 

those who hold free-trade views will never be able to give effect to them. 

 

Mr. THYNNE: It seems to me that the point raised by the hon. member, Sir Harry Atkinson, does 

come within this clause, for there can be no doubt that in giving to the federal parliament these powers 

we must necessarily give to it the power to take advantage of every resource of the colonies when it 

may become necessary to meet the stress of times. We must, at the same time, consider that we are by 

one of these sub-clauses taking away from the several states their principal sources of revenue. I 

would remind the hon. member, Mr. Playford, that this source of revenue is now pledged by each 

colony to its debenture holders, and we are proposing to take away from the debenture holders a 

security pledged to them, and to hand it over to a body which will not be under the control of the 

several states. 

 

Mr. FITZGERALD: We are giving a first mortgage! 

 

Mr. THYNNE: Since the hon. member refers to mortgage, I would say that we are postponing to 

an unlimited extent, at the pleasure of the federal parliament, a first charge, which the debenture 

holders have upon a portion of our revenues. 

 

Mr. MCMILLAN: There is no such charge; the credit of the state is involved! 

 

Mr. THYNNE: If the credit of the state is pledged its revenue is pledged, and in many loan acts I 

think the expression "first charge upon the revenues of the colony" is used. 



 

Mr. MCMILLAN: Only in one act! 

 

Mr. THYNNE: The colonies are now proposing to give away this security, and the consequence 

will be, as suggested by the hon. member, Sir Harry Atkinson, that any one of the colonies being 

unable from misfortune to meet its engagements with its creditor, the federal parliament will of 

necessity and duty be bound to come to the rescue and take the responsibility upon itself. 

 

Mr. PLAYFORD: There is no harm in that! 

 

Mr. THYNNE: That may be; but it is very much better that we should make provision for it now, 

and not after the credit of any one of the states has been, injured. 

 

Mr. PLAYFORD: It will come in later on in the bill! 

 

Mr. THYNNE: At this stage, when we are discussing the powers of the federal parliament, every 

portion of the bill comes more or less under our review. I take it that we can now refer to any portion 

of the measure, and that we can compare with this, its central clause, any other provision. If we take 

away from the colonies their principal sources of revenue, we must also take upon ourselves the 

responsibilities of those colonies. 

 

Mr. BIRD: Although it be quite true, as the hon. member, Mr. Playford, has put it, that we are not 

now discussing directly the responsibilities we are going to hand over to the federal government, yet 

the question is so ultimately associated with the powers of taxation we are going to confer upon that 

government, that it has been very properly raised by the hon. member, Sir Harry Atkinson. If we were 

going to limit in this particular bill the responsibilities which the federal government are to have thrust 

upon them, it might be well to limit their powers of taxation; but inasmuch as their responsibilities are 

not limited, and may be, I hope, far in excess of anything which this bill indicates, it becomes a 

question for consideration ,whether we ought not to do what has been done in every other federation 

that I know of-that is, to confer on the federal body full powers of taxation. 

 

[start page 674] 

It would be a weak and helpless thing if it had not the power to raise all that is required for the 

fulfilment of its obligations. I hold strongly that, together with this power of taxation proposed to be 

given in this clause, there should be thrust upon the federal government the whole obligation for the 

debts of the colonies. No doubt some arrangement will have to be made to give compensation to those 

colonies whose debts are small. Unless we take that course, we are proposing to give to the federal 

government far more revenue than we need give to it. We shall only want about £2,000,000 for 

federal expenditure, while we shall be giving the federal government about £10,000,000. It seems 

absurd to give the federal government power to collect £10,000,000 that it may have the pleasure of 

handing back £8,000,000. Until full provision is made for the working of a uniform tariff and the 

fulfilment of all the obligations which shall eventually be permanently thrust upon the federal 

government, I should prefer that the federal revenue should be secured by a contribution levied upon 

the various colonies. If we pass this clause, we can only reasonably do so in view of our intention to 

impose upon, the federal government the obligation of discharging the liabilities of the colonies with 

regard to their public debts. I trust that the clause as now before us will be agreed to, and that in that 

we shall have to some extent an indication of the determination of the Convention to impose upon the 

federal government before we have done with this bill the obligation of the debts of the Colonies. 

 

Mr. DEAKIN: It is useless for the Convention to impose upon the commonwealth any duties 

which the several states are not prepared to surrender. What the hon. member assumes as the premiss 

of his argument is, that the several colonies will be only too willing to hand over their railways and 

other public works to the federal government. 

 

Mr. BIRD: No; that they should hand over their debts! 



 

Mr. DEAKIN: The proposition, as amended by the hon. member, is much simpler and much more 

tempting to the colonies. That is, they should keep their assets and hand over their liabilities. The 

proposition would be much more tempting to the colonies than to the federal government. 

 

Mr. CLARK: Figures show that it is quite practicable! 

 

Mr. DEAKIN: I did not rise, however, for the purpose of entering into these questions, because, 

although they are related to the matter in hand, they do not appear to be very pertinent. The special 

purpose for which I rose was to protest against the inadvertent use of language which even, in the 

course of debate, may lead us into serious difficulties. Not one, but several hon. members, have used 

the phrase that this clause would "take away" the power of taxation at present possessed by the several 

states. I can imagine nothing more calamitous than that such an idea should be adopted by any of the 

communities that compose Australasia. This clause could not possibly, except in the narrowest and 

most restricted meaning of the word, take away any power of taxation from any colony. Suppose this 

clause is passed, the same unlimited power of taxation as is possessed at the present time by the 

colonies will be retained by them in every respect, except as regards duties of customs or excise. With 

regard to direct taxation, which we are more particularly discussing, the colonies will possess in future 

every power which they now possess. Consequently, no power is taken away except the power of 

imposing duties of customs or excise. Neither is it fair to say that the creditors of the colonies are 

losing the priority of their mortgage on the assets of [start page 675] the colonies. There is nothing in 

this clause which will give the federal tax-gatherer any priority over the state tax-gatherer. On the 

contrary, in the natural order of things owing to the transference of the customs revenue to the central 

government, the several colonies, or some of them, may be brought face to face with the question of 

direct taxation long before such a question is likely to be raised in the parliament of the 

commonwealth. Consequently the direct taxation will be in existence in the colonies before it can be 

imposed by the commonwealth. The commonwealth will find, therefore, that the priority in time will 

have been gained by the states. In no part of this clause is priority given to the federal government in 

the matter of the right of levy. All that can be said is that necessarily there is a certain point at which 

the taxable resources of the community will cease, and that when powers of taxation are possessed by 

the commonwealth there will be less revenue for the colony which at present has the sole power of 

taxation. That is undoubtedly true; but that is a point at which we are never likely to arrive. What is 

proposed to be given in this clause is that unlimited power of taxation which must accompany the 

unlimited responsibilities of the commonwealth. One of the foremost of its duties, that in fact which 

created this Convention, was to provide for the common defence of Australasia, and it may be 

necessary to devote not only the last ship, but the last shilling to that object. It is impossible to cast the 

duty of defence on the government of the commonwealth without giving them unlimited taxing 

power. 

 

An HON. MEMBER: In the case of a blockade, there would not be much income! 

 

Mr. DEAKIN: All the more reason for granting unlimited powers of taxation. If one source of 

revenue is out off, they should certainly have another. However much force there may be in Sir Harry 

Atkinson's contention that it will be necessary for the federal parliament, if it gets the revenue of all 

the colonies, to consider the question of taking over their liabilities, it does not follow that we in this 

Convention should attempt to determine what are the liabilities which the commonwealth should 

accept. We are bound to prepare such a constitution as will enable the commonwealth to come into 

existence on terms fair to all the colonies; but we are not authorised to go one step further. We are not 

called upon to undertake what will be the duty of the federal parliament, or to discover what particular 

expedients should be resorted to. We provide hereafter one source of revenue of which the colonies 

are to be deprived-the customs revenue; and we provide a certain method by which any surplus 

remaining after the payment of the obligations of the commonwealth may be disposed of so that the 

several colonies will be justly dealt with. Whether the particular proposal in the bill is or is not the 

best, the fact remains that we have provided a safety-valve so that in the rather unlikely event of there 

being a surplus for a length of time we can deal with it. In the constitution there already exists not 



only special powers with which the commonwealth is endowed, but there is the power of referring 

other matters to the commonwealth by the colonies. I hope we shall secure the privilege to the several 

colonies of requesting the federal parliament, with the consent of all the states, to take over their 

railways or other public works, or do any other matter or thing which all the states may agree is 

desirable in the interests of the whole people. All that should be possible. Under the bill the federal 

parliament should be able at the instance of the states to undertake any or all such obligations. It is a 

much wiser course to give that wide latitude of choice, than to attempt now to forecast the future, and 

[start page 676] to determine what it shall or shall not take over. We were not sent here for that 

purpose, and the federal parliament of the future will not thank us for attempting to anticipate what 

they should do. What will the federal parliament be? It will not be, as some members seem to infer, a 

foreign body, taxing the people of the colonies without regard to their obligations or the debts already 

incurred. The same constituents who return the members of the local parliaments will be the people 

who will return the members of the house of representatives, which will have the sole right of 

initiating taxation. And are we to suppose that the people having once taxed themselves through their 

several legislatures will again wish to impose taxes for the mere pleasure of taxing? Have we ever 

found any of our constituents so anxious to increase their burdens that we should expect to find them 

insisting upon their representatives laying heavy taxes upon them for purposes not clearly and 

absolutely defined? 

 

An HON. MEMBER: One kind of taxation might suit one colony, and not another! 

 

Mr. DEAKIN: That is possible; but there can be no difference as to the taxpayers' interests as 

between one colony and another. It can never be the interest of a man to pay more taxes than he can 

help. If the hon. member thinks that because a citizen belongs to a community with a larger area he is 

more ready to put his hands into his breeches' pocket, his experience has been limited in respect to 

taxation. 

 

Mr. MARMION: What I say is that one kind of taxation might suit one state, and that another 

kind might suit another state! 

 

Mr. DEAKIN: That is true; but it is foreign to the issue. Surely we need feel no alarm in 

endowing the commonwealth with these large powers of taxation, since they can only be exercised 

when the need commends itself to the people of the commonwealth, who are also the people of the 

several states whose lot we are asked to commiserate. 

 

Mr. FITZGERALD: And when you have an upper house to control it? 

 

Mr. DEAKIN: I think it is unkind, when struggling with one misfortune, to be reminded of 

another. The difficulty of dealing with taxation cannot be mitigated by remembering that we have an 

upper house. I rose simply to point out that if these debates are, as they will be, criticised by the 

enemies of federation, it is desirable that our language should be as accurate as possible, and we 

should hasten to explain even apparent misconceptions which may arise from the language of hon. 

members. I rose to show that we are not taking anything away from the colonies, not injuring their 

credit, and also that this alarm as to the exercise of the power of taxation by the commonwealth is 

greatly dissipated by the recollection that it is the people of the states who will compose the 

commonwealth, and who will tax themselves. We may rely, therefore, in giving them these ample 

powers on their not using them against themselves. Members have spoken of the commonwealth as if 

it was outside Australasia; but the commonwealth will be the people of Australasia. The power of 

taxation will only be exercised with the consent of the people of Australasia; and we need not fear its 

exercise. It will only be enforced when such an imperative need arises as will commend it to the 

people of the country, who will return representatives to parliament for the purpose of imposing 

special taxation for the special ends which they have in view. We have not to protect the people of the 

federated states against themselves, and there is certainly no one else to protect them against in this 

regard. The commonwealth consists of the people; and this power of taxation can only be exercised by 

and with the consent of the people. 



 

[start page 677] 

Mr. THYNNE: Before the clause is passed I would like to reply to the argument of the hon. 

member, Mr. Deakin. He stated that in certain circumstances the power of taxation by the local state 

parliaments would be undoubtedly affected by the provisions of the bill. In clause 3, chapter v, it is 

provided that when the law of the state is inconsistent with the law of the commonwealth, the law of 

the commonwealth shall prevail. It is quite easy to realise circumstances under which a tax, say upon 

land, might be imposed by the state, and made a first charge upon property, and a similar impost 

might be levied by the commonwealth; but the state law would have to come second, and the, 

commonwealth would, therefore, have the first helping out of the fund for providing that particular 

tax. 

 

Mr. DEAKIN: That is quite possible! 

 

Mr. THYNNE: It is quite possible, and of course, in theory, it is quite feasible. There is another 

matter to which I intended to refer a little earlier. It would be a great pity if we had in the bill any 

provision which would tend to raise opposition to its provisions when going through the Imperial 

Parliament, and I am quite sure that unless we make some provision here by which the rights of our 

several states' creditors are sufficiently protected, the Imperial Parliament will be inclined, and I think 

justified, in taking some steps to procure the necessary security. My own opinion is that the federation 

could very well take over the debts of the several states, looking to the customs for the means of 

paying them without interfering with the state management of the railways. 

 

Mr. BURGESS: I must confess that I think it is very expedient that full provision should be made 

in connection with our finance matters-and, mark you, this clause really touches upon finance-and that 

the federal government should take upon itself some further obligations than those that are proposed. 

At the present time the federal government takes upon itself simply the cost of the civil government 

and finance, and for that purpose they have placed at their disposal a sum based upon what might be 

called a protective tariff. I think it would be absolutely necessary to enforce such a tariff if ever we 

were to have federation of the colonies. This would place in their hands a sum of over £9,000,000. 

Now we know that all colonial governments, and I presume that the same remark would apply to the 

federal government, having such an enormous surplus as there would be under such circumstances, 

and not being, tied down in any way, would certainly be liable to become extravagant, and it would, 

therefore, be wise and well on our part to, as far as possible, guard against that extravagance. I think 

we can well guard against it, and I believe that the objection to which the hon. member, Mr. Thynne, 

referred can be removed if, in connection with this matter, we authorise the federal government to 

take over the various responsibilities which we have in connection with our colonial indebtedness. If 

any one will take the trouble to look into the subject as the members of the Finance Committee did, 

they will find that the sum at the disposal of the federal government, after making full provision for all 

ordinary expenses, will fully cover the amount of interest that would be payable upon the total 

indebtedness. At all events, I am quite convinced that it is so within a very small sum indeed, and it 

would then be merely necessary on the part of the federal government to state what should be the 

mean indebtedness of the colonies which it should take over, and then either to debit or to credit those 

colonies, according to the amount of their specific indebtedness. In matters of this kind we cannot be 

too careful. Let us recollect that one of the principal [start page 678] objections that will possibly be 

raised by some of our fellow-colonists in connection with this movement will be, that we are calling 

upon them for an additional sum for general government, and they will naturally ask, "What are you 

going to give us in return for this; if we are to be called upon for extra taxation, what are you going to 

give us in return?" And unless we can show, as we ought to show, that there are some distinct 

advantages to be gained, I think that in many of the colonies strong objections will be raised. In 

connection with this matter, the remarks of Sir Harry Atkinson must not be overlooked. Taxation 

through customs is the sheet-anchor of all our colonial finance; and if we hand over all rights in 

connection with customs and excise, it will be a matter of extreme difficulty, to pat it in mild 

language, for some of the colonies, more particularly those colonies that have already had to resort to 

direct taxation, to carry on their respective governments. I trust, therefore, that whilst we are 



considering this sub-clause, hon. members will bear in mind the very great importance of the subject, 

and that if we do not make provision for it now, special care will be taken to do so later on. 

 

Mr. DONALDSON: This is a subject that is worthy of the fullest consideration and discussion. It 

would certainly be absurd to try to limit the powers of the federal parliament. We cannot do that. Any 

parliament to be effective in the future must have the full power to be able to levy whatever taxation 

they require to carry on the government of the country. We have not the slightest idea now what will 

be required in the future. Therefore, we must trust all these powers to the parliament. Looking at the 

matter in regard to the immediate future, we have to bear in mind that, according to the proposals as 

we are now dealing with them, the federal parliament will collect from customs from £8,000,000 to 

£9,000,000; and according to the information we have obtained the total expenditure will be only 

about £2,500,000. Of course that would mean that a large surplus would have to be handed back to the 

states in proportion to the amount which had been contributed by them. That is fair enough, so far as it 

goes; although I fear that in the future it will cause some trouble, and, as the hon. member, Mr. 

Burgess, has pointed out, any parliament having such a large surplus as that is very likely to be 

extravagant. We know that the states have no control whatever, nor should they have control, over the 

expenditure of the federal parliament. The federal parliament should do whatever they please with the 

money, although there is an understanding that any surplus should be handed back. But not having 

obligations, as all the states have at present, of providing interest on loans, how do we know the 

position the federal parliament may take up by-and-by? Supposing there federal parliament were 

dominated by free-traders. They might say, "There is no necessity to levy large customs duties; we 

will reduce them one-half." At the same time they might submit a scheme embodying a direct form of 

taxation. As was pointed out by the hon. member, Mr. Thynne, they might go in for a land-tax. The 

states will then be left in this position: That, getting back a smaller amount than they anticipated from 

the federal parliament, they will not have sufficient to pay the interest on their loans. They will 

therefore be cut off, in the first instance, by not being able to levy customs and excise duties; and if 

they are compelled to raise money by other means they will probably have to double or treble the 

direct taxation of the people of the state. That is an awkward position in which to be placed, and it is 

one that is worthy of the gravest consideration. I do not think any form of federation will be complete 

or [start page 679] satisfactory, unless the debts at least of the whole of the states are taken over by the 

federal government. 

 

Mr. DIBBS: I move as an amendment: 

 

That after the word "money," line 1, the words “if required for defence purposes in time of war” be 

inserted. 

 

I move this amendment for the purpose of limiting the power of the federal government. Where the 

customs and excise revenue will provide £8,500,000 a year, and where the probable expenditure in 

time of peace is £2,500,000 a year, there is no necessity to allow the indiscriminate power provided in 

the sub-clause. 

 

Mr. MUNRO: Perhaps if I call the attention of the hon. member to another clause in the proposed 

constitution bill, he will see that his amendment will not only not be required; but that it will really act 

against the intentions of all those gentlemen who wish the federal parliament eventually to take over 

the debts of the various states. It is stated in clause 13, chapter IV: 

 

The parliament of the commonwealth may, with the consent of the parliaments of all the states, 

make laws for taking over and consolidating the whole or any part of the public debt of any state or 

states, but so that a state shall be liable to indemnify the commonwealth in respect of the amount of a 

debt taken over, and that the amount of interest payable in respect of a debt shall be deducted and 

retained from time to time from the share of the surplus revenue of the commonwealth which would 

otherwise be payable to the state. 

 



Therefore, if the hon. gentleman confines this power to raising money by any other mode of 

taxation only in case of war, all that is intended to be done in the clause I have referred to will be 

defeated. I think the best plan is to allow the subclause to stand as it is, and if any further amendment 

is required it can be made in the 13th clause of chapter IV The intention of the framers of the 

constitution has been to make the constitution as flexible as possible, so that arrangements can be 

made between the various states and the commonwealth when the time comes to make them. 

 

Amendment negatived; sub-clause agreed to. 

 

Sub-clause 4. Borrowing money on the public credit of the commonwealth. 

 

Colonel SMITH: I purposely abstained from addressing myself to the last subclause because the 

whole question of the new dominion is involved in their borrowing power, and this sub-section deals 

with that point. I thoroughly concur with what fell from the hon. member, Mr. Bird, the Colonial 

Treasurer of Tasmania, and from the other hon. members sitting behind him. I think we should take 

power in this subclause to enable the dominion government to borrow sufficient to consolidate the 

whole of the debts of all the colonies. I venture to say that if that power is given they will raise quite 

sufficient money front customs and excise, without touching one penny of the railway revenue of any 

one of the colonies. They will be enabled to do what is required by a system of taxation from 

customs-a plan that has been adopted by every federal government that has ever been formed in the 

world up to the present moment. 

 

Mr. BURGESS: And excise! 

 

Colonel SMITH: It has been done in the case of Germany. When their revenue was less than 

£6,000,000 a year they increased it from that source alone up to £26,000,000 per annum. What was 

the result? All the states were brought into the Union without any pressure, without any special 

taxation, being placed upon them, and they came into it in the pleasantest possible manner. The 

various colonies, I suppose I am within bounds when I say, are now paying on an average 4 per cent. 

If we allow the dominion parliament to take something like £9,000,000 for the purpose of paying back 

£7,000,000, [start page 680] agree with some hon. member who said it is the most clumsy way of 

doing it. I think that with the money which they receive they should have the obligation of 

consolidating the whole of the debts of the colonies. If they consolidate the whole of the debts of the 

colonies, I agree with the hon. member, Mr. McMillan, that they will be enabled to borrow very 

advantageously upon the whole territory of the Australian dominion-upon all their revenue, because 

that virtually will be in their hands. It will not disarrange the finances of the country by adopting a 

system of this description, and all the colonies will be anxious to come into the federation, because the 

dominion will be able to borrow on the security of the entire colonies-the enormous public properties 

they possess-within 1/2 per cent. of, or at all events something near, what consols are now in London. 

We should be enabled to do this by having a dominion parliament, with power to impose taxation if it 

is necessary beyond the amount at which the debts of all the colonies would be consolidated, and the 

dominion would take the responsibility with the funds that we are going to give to them. We are 

giving them, I think, within a few hundred pounds-certainly within £1,000,000 of what would be 

necessary to pay the interest on the whole of the national debt of the Australian colonies, and I say 

that all the colonies then would be anxious to come in. It is merely a question of accounts-merely a 

question of sending to the under-treasurers of the various colonies, and getting them to meet together 

to decide how each colony stands as regards the others-merely a matter of arrangement. It was so in 

Canada. Exactly that process was adopted in Canada. Some portions of Canada borrowed more than 

others, and the matter was adjusted, and it ought to be adjusted here. I would ask the hon. and learned 

member, Sir Samuel Griffith, and the other gentlemen who are dealing with this matter, whether they 

could not give powers, not only for borrowing money on the public credit of the commonwealth, but 

also for the purpose of paying interest on the whole of the indebtedness of the whole of the colonies? 

 

Sir SAMUEL GRIFFITH: This covers everything! 

 



Colonel SMITH: I should like a special clause inserted, because I think it is most undesirable that 

we should hand to the dominion parliament something like £9,000,000 with a view to their giving 

back £7,000,000. We ought to consolidate the whole of the indebtedness of the colonies, and if we 

consolidate the whole of the indebtedness of the colonies, I venture to say there will not be the 

slightest difficulty in getting them to come into the federation, because then they would understand 

that, with the money handed over to the dominion the obligations would be met, and the advantages 

would at once be manifest. Supposing the dominion borrowed £20,000,000, there would be a saving 

of 1/2 per cent. interest, which would amount to £500,000 in a year. Probably we might get it for 

something less, but I thoroughly agree with the hon. member Mr. McMillan, that the dominion will be 

able to borrow money at 3 per cent. English consols we know are less than that; and I believe that we 

should borrow money, not only at 3 per cent., but also at par, which would be a manifest advantage. I 

venture to say that within a few years that could be done, which means that we would get £100 for 

every £100 debenture, and pay 3 per cent. upon it. I would ask hon. delegates to think this matter 

over. I think that we ought to make it compulsory that the whole of the indebtedness of the colonies 

should be adjusted, and that the dominion parliament would express its willingness, and should have 

the power conferred upon it [start page 681] to do this, and then we should disarrange the finances in 

the least possible way. Every colony knows what it is paying for interest now; and if that is paid for 

them on an adjustment that could be easily settled by competent accountants, I believe, as I said 

before, it would be a great advantage, and all the colonies would be anxious to join, because they 

would get public money much cheaper, and the dominion parliament would have the power that is 

conferred in the last sub clause to impose taxation if the revenues from the custom and excise were 

not sufficient. I think that if that were done the sting of the last clause would be taken away, because 

under the last clause we have given them power to impose any taxation they please; and my hope and 

belief is that the effect of the last clause will be this: if they have to pay the public interest due upon 

all the indebtedness of all the colonies, they will take care that they get enough from the customs and 

excise to do it. That is one reason why I am very anxious to see, if possible, this power conferred with 

the view of its being exercised. If I had my way, I would make it compulsory that they should exercise 

it within a reasonable time. It would meet one great difficulty that I have seen all through the 

proceedings of this Convention, and that is, that in having a uniform tariff, they will not be desirous of 

imposing direct taxation; and I think it is very undesirable they should impose direct taxation. We 

know that nothing has been resisted so much in any of these colonies from time to time as attempts at 

direct taxation. The human family seems to be constituted like this: you can put as much as you like 

on the customs; and when people pay duties on their daily food and garments, they do not think much 

about the matter; but ask them for half the amount direct, and there is at once great objection. 

Therefore, I am glad to hear, if it be agreed, that that power is given; but, I should like some clause 

inserted in the bill, which would make that compulsory on the dominion taking over £9,000,000, 

which I venture to say they will be enabled to increase from £9,000,000 to £12,000,000 by an 

adjustment of the tariff that will be oppressive to none and equal to all. Once it is known that that 

power was not only conferred upon them, but also that they must exercise it within a reasonable time, 

I say federation is accomplished. You do not disturb the finances of the treasurer of any of the 

colonies. With the money that we hand over to the central government, at the same time we say, 

"Now you must pay our interest; you must adjust our accounts; you must see how much we borrowed 

more than some one else, and adjust the matter." I say that what has been done in Canada, an English 

speaking community, under the British Crown, we can and ought to do here. I quite concur with the 

hon. member, Mr. Bird, that we ought not to hand over to the commonwealth more money than it 

requires. In asking each colony to contribute its share, the difficulty would be that one colony might 

refuse, and the whole thing would fail. Therefore, you must give the commonwealth the money direct, 

and, having done so, you must show them what they are to do with it. You must say, "We do not want 

it back again; but, having taken all our money, you must pay some of our debts, and the way to begin 

is to pay the interest on those debts." While I agree that we should hand over the revenue to the 

commonwealth, I think we should, at the same time, insist that they should consolidate the debts of 

the various colonies, and readjust them in proportion to the amount borrowed. I believe that one thing 

of itself would do more to cement and fasten the various colonies together in one whole than anything 

else we could possibly accomplish. 

 



[start page 682] 

Mr. MCMILLAN: Had we not better discuss this when we come to the special clause dealing 

with the subject? 

 

Colonel SMITH: That is the very thing I suggest; but here is a sub-clause which says, "Borrowing 

money on the public credit of the commonwealth." 

 

Mr. BAKER: Does the hon. member object to that? 

 

Colonel SMITH: I think the hon. gentleman must have been absent during my remarks, because 

the whole gist of what I have said has been in favour of the commonwealth having the power not only 

to borrow, but also to consolidate the whole of the debts, so as to be able to pay the interest. What I 

wish to avoid is that it shall have nothing to pay back to the various colonies. 

 

Mr. BAKER: That is not the point now; we will come to that by-and-by! 

 

Colonel SMITH: I think my remarks are relevant to the question of borrowing. If anything is 

proposed by-and-by which shall carry out what I am now recommending, I shall be satisfied, and I 

shall expect the assistance of the hon. gentleman, who has taken a great deal of trouble over this 

matter. What I wish is that it shall not be a matter of option, but a matter of absolute compulsion, and 

that if the commonwealth takes over this money, it shall expend it for the benefit of the various 

colonies in the way I have suggested. 

 

Mr. MACDONALD-PATERSON: There has been a general consensus of opinion in the 

Convention to day that this sub-clause 4 should pass, and with all respect; I think that the remarks of 

the last speaker were premature, and that his speech would more properly come in on clause 13, at 

page 22. I mention this with the object of endeavouring to curtail discussion of the character 

introduced by the hon. member, Colonel Smith, at this stage of the debate. At the same time I take the 

opportunity of stating that the whole of Australia will be greatly disappointed if we do not in this 

Convention go fully into the question of the public debt. At an earlier part of the proceedings, the hon. 

delegate, Sir Samuel Griffith, invited reference to a measure which he recently introduced into the 

Queensland Parliament, in which he said we would find a list of the subjects proposed to be relegated 

to the general government, and those which would be left to the three provinces into which it is 

proposed that Queensland should be divided. In that draft occur these words, which we are now 

invited to adopt: 

 

That matters of general concern, including the administration of the public debt, should remain 

under the control of one legislature and one executive, having jurisdiction over the whole of the 

present colony of Queensland, until the establishment of an Australian federation, when their 

functions should pass to the legislative and executive authorities of the federation. 

 

Here is a proposal which indirectly affirms that immediately upon federation taking place the 

administration of the public debt, shall pass into the hands of the central government. 

 

Mr. MARMION: I do not know whether I have misapprehended the remarks of some of the 

previous speakers, and especially those of Colonel Smith; but it seems to be suggested that the 

commonwealth should have power to borrow money on the public credit, not only for its own 

purposes, but also for the purposes of the several states-that, in the first instance, it should absorb the 

debts of the several states, and afterwards, I suppose, borrow money on account of the states. If the 

indebtedness of the states is taken over, I presume the future borrowing power will have to be given to 

the federal parliament. 

 

Mr. PLAYFORD: Not necessarily! 

 



Mr. MARMION: This matter was fully discussed by the Committee on Finance and Trade, and it 

was so difficult to deal with, that it was thought desirable to leave it to be settled by the federal 

parliament. The [start page 683] greatest difficulty was felt to be this: that if the federal parliament 

took over the present liabilities of the various states it would be absolutely necessary, in the event of 

any of the states desiring to borrow thereafter, that they should be compelled to refer any loan bill 

they might pass to the federal parliament. That was one of the greatest difficulties that was 

encountered. 

 

Colonel SMITH: The municipalities in Victoria borrow on their own account! 

 

Mr. MARMION: I am not talking of municipalities; I am talking of states. The difficulties 

surrounding this question are so great that considerable time will be required to settle it. Fully half a 

day, if not longer, was devoted to the question by a body who had the opportunity of dealing with it in 

a conversational way, and, as I said, the difficulties were found to be so great that it was thought 

advisable to leave the question open to be dealt with by the federal parliament. I thought the hon. 

member's object was to add some words that would express the meaning which I have endeavoured to 

convey. If that is not the care, then of course I am mistaken, and I quite agree with those who think 

the discussion should be postponed until we arrive at page 18. 

 

Mr. THYNNE: By this sub-clause we propose to give to the federal parliament an unlimited 

power of borrowing money on the public credit of the commonwealth; but there is no provision in any 

part of the bill that I can find which in any way restricts or limits the objects for which they may 

borrow money. In one of the drafts that were considered by the Finance Committee, I observed a 

paragraph giving to the state parliaments the power of appropriating money for the purposes for which 

they are entitled under their constitution to appropriate money. That practically limited the power of 

raising taxation or borrowing money to the purposes which they are authorised to administer under the 

bill generally. I think it is rather a mistake that that limitation of the right of appropriating money has 

been left out. I trust that the hon. gentleman in charge of the bill will restore the paragraph to the bill. 

The hon. member, Mr. Clark, has pointed out that under sub-clause 1, reasoning by analogy from 

decisions given in the United States, an enormous power may be given to the federal parliament. I 

think that to give this unlimited power of borrowing money without any restriction as to the objects 

for which it may be borrowed, is placing the federal parliament in a position in which it becomes, and 

justly becomes, an object of suspicion on the part of the state parliaments and the different peoples. 

 

Sub-clause agreed to. 

 

Sir SAMUEL GRIFFITH: Before you, sir, put the sub-clause "navigation and shipping," I wish 

to mention a matter to which my hon. friend, Mr. Fitzgerald, called my attention a little while ago. I 

thought he was going to mention at this stage the question of controlling munitions of war. I will not 

take the argument from his mouth, but will afford him an opportunity of saying what he desires to say 

by moving: 

 

That the following stand as sub-clause 7 of the clause:-"Munitions of war." 

 

Mr. FITZGERALD: I offered a suggestion to the hon. member, Sir Samuel Griffith, in order to 

ascertain whether or not the question had been considered by the committee. Considering the 

importance with which we all regard the subject of defence, I thought it might be of very great value 

indeed to the federation that it should have control over the manufacture of munitions of war. It might 

occur, for instance, at some point in the commonwealth that the local Government, through 

carelessness or for some other reason, were, inattentive to the manufacture of such munitions, which 

might be a menace to [start page 684] the commonwealth. Therefore, with the view of eliciting 

information, I suggested that it would be a very important power to put in the hands of a federal 

government. I do not think it requires much argument to recommend the suggestion to hon. members. 

It appears to me that if we are actuated by a desire to give the federal authority control over the 



federal defence it might be a subject of great danger indeed if it did not also have the power of 

framing regulations for the manufacture of munitions of war. 

 

Mr. MCMILLAN: This is an amendment which, I think, is scarcely necessary. Surely the power 

to control the military and naval defence of the colonies covers everything. It is not natural that it 

would undertake the control of the military and naval defence without having munitions of war and 

everything necessary for the defence of the commonwealth. 

 

Colonel SMITH: Yes, but not of regulating the manufacture of munitions of war which may be in 

private hands, and which may be exercised to the great danger of the commonwealth! 

 

Mr. BARTON: It is quite clear to me that the power of dealing with munitions of war is included 

in the power of dealing with the military and naval defence of the colonies. 

 

Sir SAMUEL GRIFFITH: I understood my hon. friend to refer rather to the danger of munitions 

of war being manufactured and exported to the injury of the commonwealth. That is a different 

subject from the defence of the commonwealth. It may be necessary to absolutely prohibit the 

manufacture and exportation of munitions of war. 

 

Mr. PLAYFORD: I think the subclause dealing with military and naval defence includes the 

power of dealing with the manufacture of munitions of war if it is thought necessary to exercise that 

power for the safety of the commonwealth. In the United States they have not required the provision, 

neither in Canada, nor in any other part of the world. 

 

An HON. MEMBER: But they have in Switzerland! 

 

Mr. WRIXON: It would seem to me that the point raised by my hon. friend, Mr. Fitzgerald, is 

well worthy of consideration, because we forbid by the bill any state to raise or maintain a military or 

naval force of its own. It may be necessary in order to carry out that provision to control the 

manufacture of munitions of war; therefore, I think it would be well to take power to that effect. 

 

Amendment agreed to; sub-clause agreed to. 

 

Sub-clause 13. Banking, the incorporation of banks, and the issue of paper money. 

 

Colonel SMITH: I should like to ask the hon. member, Sir Samuel Griffith, if the word "banking" 

covers the possibility of establishing a bank for the commonwealth? 

 

Sir SAMUEL GRIFFITH: I should think not! 

 

Sir JOHN BRAY: I should also like to know whether the sub-clause would include savings 

banks? Is it intended to interfere with the establishment of savings banks in the different colonies? If 

not, we ought to insert the words "other than incorporated savings banks." I do not think it is 

necessary for the federal government to interfere with them. They are managed in almost all the 

colonies at the present time in a different way. 

 

Mr. DONALDSON: The federal government is to take over post-offices! 

 

Sir JOHN BRAY: But there are savings banks other than those in connection with the post-

offices, and I think it would be better to exclude them from the operation of the clause. 

 

Sir SAMUEL GRIFFITH: Of course there are two kinds of savings banks in Australia. There are 

what may be called private savings banks, that is to say, [start page 685] savings banks under the 

management of directors, and there are also the post-office savings banks. They would be taken over, 

I presume, with posts and telegraphs. 



 

Mr. DEAKIN: No; money orders would, but not the post-office savings banks! 

 

Sir SAMUEL GRIFFITH: Yes, the hon. member is right. Those banks belong to the treasury in 

each state. I fail to see, however, why in providing for the general safety of the commonwealth 

savings banks should not be an object of federal legislation as well as other matters. Some savings 

banks have been known to go insolvent. 

 

Mr. GILLIES: The government is in reality responsible. Of course they are not liable in the case 

of general savings banks, but in other cases they would be bound to pay in the case of anything 

untoward happening to the banks. 

 

Mr. THYNNE: I think it will be found that sub-clauses 13, 15, and 16 deal with civil rights in 

property, and I would ask the Convention to consider whether it would not be wiser, even although 

there were a little inconvenience on account of the want of uniformity in the law, to leave to each state 

full and complete control over all questions of civil right in property? The issue of paper money is a 

matter perhaps with which the federal parliament should deal; but banking, bills of exchange, and 

promissory-notes, and bankruptcy and insolvency, I think might be left to the state parliaments. 

Complaints have been made in the past that these matters have not received equal attention in the 

different states; but that has been on account of the large amount of work the different parliaments had 

to perform in connection with other branches of legislation, which will now be taken over by the 

federal parliament, and they would, therefore, have ample time to deal with these other matters. I 

think we ought to lay down the principle that the states should deal with all matters of civil right in 

property, and that we should not break in upon that rule by the inclusion of these several sub-clauses. 

I ask hon. members to consider the matter also from this point of view: that persons interested in the 

states and in the state parliaments might, if these reservations are made, be likely to look more 

favourably upon this scheme of federation than they would otherwise do. 

 

Mr. MACDONALD-PATERSON: I regret that I am unable to agree with the observations of the 

hon. member, Mr. Thynne. The laws relating to bankruptcy, to banking to bills of exchange and 

promissory-notes, are laws which we would all be happy to see upon a level footing all over Australia. 

I unhesitatingly say that the absence of uniformity as to these several matters has tended very much, 

especially within the last fifteen or twenty years, to clog the wheels of commerce and finance. It is a 

trouble, for instance, to Victorian capitalists to find that we have in Queensland a law which does not 

exist in Victoria. While the disparity in the law is not of much moment, still it is these little grains of 

sand falling in between the wheels of commerce, causing hesitation in investment in different parts of 

Australia, which do so much to clog the whole machinery. I trust hon. members will endeavour to 

maintain a uniformity of law in these respects. 

 

Sub-clause agreed to. 

 

Sub-clause 19. The status in the commonwealth of foreign corporations, and of corporations 

formed in any state or part of the commonwealth. 

 

Mr. MUNRO: We have agreed to sub-clause 13, dealing with the incorporation of banks, and I do 

not see why a similar provision should not be made in regard to the incorporation of companies. Why 

should they not be under the control of federal officers? At the present time the law as to 

incorporation is different in the different colonies, and the result is [start page 686] extremely 

unsatisfactory in many cases. I do not see why we should not make the same provision in regard to the 

incorporation of companies as we have made in regard to the incorporation of banks. We might 

introduce at the commencement of the sub-clause words to this effect: "The registration or 

incorporation of companies." 

 



Sir SAMUEL GRIFFITH: I do not think we should. There are a great number of different 

corporations. For instance, there are municipal, trading, and charitable corporations, and these are all 

incorporated in different ways according to the law obtaining in the different states. 

 

Mr. MUNRO: But as to trading corporations! 

 

Sir SAMUEL GRIFFITH: It is sometimes difficult to say what is a trading corporation. What is 

important, however, is that there should be a uniform law for the recognition of corporations. Some 

states might require an elaborate form, the payment of heavy fees, and certain guarantees as to the 

stability of members, while another state might not think it worth its while to take so much trouble, 

having regard to its different circumstances. I think the states may be trusted to stipulate how they will 

incorporate companies, although we ought to have some general law in regard to their recognition. 

 

Sir JOHN BRAY: I think the point raised by the hon. member, Mr. Munro, is worth a little more 

consideration than hon. members seem disposed to bestow upon it. We know what some of these 

corporations are; and I think joint-stock companies might be incorporated upon some uniform 

method. In South Australia, a banking company is not allowed to be incorporated under the 

Companies Act; still, there is nothing in Victoria of which I am aware to prevent a banking company 

from being registered there as a limited company and opening a branch in South Australia a few days 

afterwards. I think it is necessary, therefore, to have some uniform law. There is nothing in which the 

public should have more confidence than in banks which are in any way recognised by the state; and I 

think we should have some uniform system of incorporating banks. Many companies, although doing 

business under different names, are, in reality, banks. 

 

Mr. MUNRO: The banks are incorporated under the Companies Act in Victoria! 

 

Sir JOHN BRAY: You can establish financial companies, which you do not call banks, but which 

answer all the purposes of banks. We have provided that the federal parliament shall legislate as to the 

incorporation of banks; but there is nothing to prevent the incorporation by the states themselves, 

quite apart from the federal parliament, of trading companies which will do all the ordinary business 

of banks. If it is desirable to intrust legislation as to the incorporation of banks to the federal 

government, there is no reason why we should not say that the registration of financial companies 

doing all the business of banks should be dealt with in the same manner. 

 

Sub-clause agreed to. 

 

Sub-clause 21. The service and execution of the civil and criminal process and judgments of the 

courts of one state or part of the commonwealth in another state, or part of the commonwealth. 

 

Mr. BAKER: I should like to know whether sub-clause 21 or 22 will include the recognition in 

one colony of probate issued in another colony? It can hardly be called a civil or criminal process or a 

judgment, nor can it be called a public record or judicial proceeding. I want to know if this point has 

been considered by the sub-committee, and if they are quite sure that probate issued in one colony 

will be recognised in another colony? There is at present a great deal of unnecessary expense and 

trouble in the registration of probates and letters of administration issued by one colony in another 

colony. It is not [start page 687] so easy a question as at first sight it appears, because persons often 

die possessed of property in more than one colony. 

 

Sir SAMUEL GRIFFITH: I think that probate of a will must be regarded as coming under the 

heading of a judicial proceeding. It is the official recognition by a court of judicature of the will of a 

person. In addition to that there is the committal of the administration of the estate to some person. I 

do not think we ought to interfere with that. 

 

Mr. BAKER: Supposing, as is probable, that one colony passed a law providing that probate and 

succession duties should be paid, and paid only on the property in that colony, and that is universally 



recognised by the other colonies, the consequence would be that no probate or succession duties 

would be paid in other colonies where the same man had property. That would be the case if a 

resident in South Australia died possessed of Broken Hill shares, and the probate in South Australia 

was ipso facto recognised in New South Wales. 

 

Sir SAMUEL GRIFFITH: No! 

 

Mr. BAKER: That is what I want to obtain information about. One reason why I have brought 

this matter forward is, that in South Australia last session a probate and succession duty bill was 

introduced, providing for two distinct principles. In the first place, if a man died after being domiciled 

in South Australia, all the property he had, wherever it might be situated, was to pay probate and 

succession duties in South Australia. Another principle was also sought to be included, that was, that 

if the man was not domiciled there, and held property in South Australia, that property should also 

pay probate and succession duties. I only point this out to show what different laws may be passed by 

the various colonies. I wish to know whether, under this clause, cases of that kind will be met? It 

seems to me that they will not be met. I should like to see the federal parliament authorised to make 

laws concerning probate and the issue of letters of administration. All those difficulties would then 

disappear. 

 

Sir SAMUEL GRIFFITH: I think the difficulty the hon. member suggests is not likely to arise. 

This is a clause to enable the federal parliament to make a law recognising a judicial proceeding-that 

is, probate. But it recognises the probate for what it purports to be; that is, the proof of the will and the 

committal of the administration of the property in that state to some person. The committal of the 

administration of the property in any state is a matter for that state. Another state will recognise the 

probate; but they do not necessarily commit the administration to the same person. They will 

recognise the will as far as the judicial proof of it extends, and no further. With respect to succession 

duties, the court recognises the revenue law as a law, but it only applies within the state which made 

it. That question has never come into contest. But so far as a revenue law might be in force in South 

Australia, providing that certain probate and succession duties should be payable there, no court 

would recognise that as creating an obligation to pay duties in Victoria and New South Wales. I do 

not think this will enable the parliament of the commonwealth to require committal of the 

administration of an estate in one state to the same person to which it has been committed elsewhere, 

and I do not think it is intended to go so far. 

 

Mr. BAKER: If that is the state of the case the same results will continue as accrue at the present 

time, that is to say, if a person dies having property in different colonies his successors will have to go 

to the expense and trouble of obtaining administration of the estate in all the colonies. That is an 

unnecessary expense and trouble which might be done away with under a federal form of government. 

 

[start page 688] 

Mr. CLARK: I think the hon. member does not see the full effect of this clause. I take it that this 

will enable the federal parliament to do what all the colonies can now do conjointly, and what several 

of them have done. Tasmania, New Zealand, and Queensland have passed inter-colonial probate acts 

whereby the probates issued in any of those colonies can be received and registered in the courts of 

the other colonies. It required the action of the several legislatures to do that. This sub-clause will 

enable the federal parliament to do that in one act for all the colonies. I take it that is the intention of 

the clause. 

 

Sub-clause agreed to. 

 

Mr. KINGSTON: I desire to propose a new clause, to follow sub-clause 22, as follows:- 

 

The establishment of courts of conciliation and arbitration, having jurisdiction throughout the 

commonwealth, for the settlement of industrial disputes. 

 



I do not propose to discuss the question at any length, but I think in view of the magnitude of the 

recent industrial disturbances which have affected Australia and the whole of the civilised world, it is 

desirable, when we are framing this federal constitution, that we should at least consider whether we 

cannot do something in the way of avoiding difficulties of the character to which I have referred. I am 

not in favour of conferring unnecessarily any powers on the federal parliament. I have hitherto seized 

various opportunities for advocating the expediency of leaving the settlement of matters of purely 

local concern to the local legislatures. But we cannot avoid recognising this fact-that in disputes of the 

magnitude to which I refer, which affect not only one, but all the Australian colonies, it is utterly 

impossible for any local legislature to constitute a tribunal competent to deal satisfactorily with the 

question. The adoption of the amendment which I now indicate will not in the slightest degree 

interfere with the powers which are at present possessed by the various state legislatures to legislate 

within their state limits. It seems to me that there is only one way out of this industrial difficulty 

which will commend itself to the good sense of the general community. It is impossible, having 

regard to the disastrous effects which are occasioned to society generally, to leave the contending 

parties to fight the matter out to the bitter end, and the only means which occur to me by which some 

good can be done is the appointment of a tribunal qualified to investigate the matters in dispute, to 

reconcile the parties if possible, or, if such a course be impossible, to pronounce all award which will 

fix what, according to the decision of the court, is right and proper to be done, and will carry with its 

pronouncement the means of its enforcement. Conciliation and arbitration therefore seem to me the 

only means of doing anything towards the settlement of the difficulties to which I refer. Hon. 

delegates will recognise that courts having competent jurisdiction cannot be established by the local 

legislatures. I would therefore ask the Convention to assist me in procuring the insertion of the 

amendment which I am moving, which will simply give the federal parliament the power to deal with 

a most momentous question in a, way which I trust will commend itself to the good sense of this 

Convention. 

 

Sir SAMUEL GRIFFITH: If the court is to have jurisdiction throughout the commonwealth, 

surely it will be a federal. court. That being so, the amendment ought to be inserted in that part of the 

bill which deals with the federal judiciary. If it is intended to empower the states to establish such 

courts, they can do it already. 

 

Mr. KINGSTON: It is not! 

 

Sir SAMUEL GRIFFITH: We could have provided for all the judicial powers in this section if 

we had wished to do so. 

 

[start page 689] 

If it is desired that the commonwealth should have power to establish such a court as the hon. 

member suggests, upon which I do not now express any opinion, provision ought to be made for it in 

the part of the bill which deals with the judiciary. 

 

Mr. KINGSTON: I am very desirous to meet the wishes of the hon. and learned member 

responsible for the form of the bill, as regards the moving of the amendment, though I do think there 

is much to be said in favour of proceeding with the discussion of the question at the present time; 

because, in the natural order of things, it will hardly be proposed to confer upon the ordinary federal 

judicature the powers which could be only properly exercisable by a commercial tribunal such as that 

which it is proposed by the amendment to establish. I might also emphasise the fact that this is simply 

a proposal to confer upon the federal parliament power to legislate with reference to the establishment 

of these courts, and though no doubt the terms of the amendment show that a federal court having 

jurisdiction to deal with the entire commonwealth is contemplated, it may be contended that will 

hardly be a federal court in the ordinary acceptation of the provisions contained in the subsequent 

portion of the act dealing with the establishment of a federal judicature. However, as I understand the 

hon. and learned member much prefers that the amendment should be deferred to a subsequent stage, 

I shall be happy to meet his wishes and ask leave to withdraw the amendment. 

 



Amendment, by leave, withdrawn. 

 

Sub-clause 23. Immigration and emigration. 

 

Colonel SMITH: I should like to ask Sir Samuel Griffith, the exact meaning of these two words, 

"immigration " and "emigration"? The colony which I represent objects to immigration unless the 

immigrants come at their own expense. For many years we have abandoned the system of assisted 

immigration. I should like to know, therefore, if power is to be conferred upon the dominion 

parliament to override the local parliament in reference to this matter? 

 

Sir SAMUEL GRIFFITH: The words as they stand are as general as they can be, and should be 

read with the introduction: 

 

The parliament shall, subject to the provisions of this constitution, have full power and authority to 

make all such laws as it thinks necessary . . . . with respect to immigration and emigration. 

 

That is wide enough. 

 

Colonel SMITH: Rather too wide! 

 

Sir SAMUEL GRIFFITH: It will enable them to keep out Chinese, Hindoos, or other aliens-even 

English, if necessary. It will enable them to impose conditions, if found necessary, such as America, 

has imposed to prevent pauper and other undesirable immigration. It may under some circumstances 

be a very useful provision. 

 

Sub-clause agreed to. 

 

Sub-clause 27. River navigation with respect to the common purposes of two or more states or 

parts of the commonwealth. 

 

Mr. MCMILLAN: This is a sub-section that I think requires some kind of elaboration, which 

probably those who have drawn, the bill may be able to undertake. The sub-section means more than 

the river navigation. We want the control of the rivers as regards the use of the water, and, 

furthermore, it is necessary to have some control over the tributaries. As we know in connection with 

the Murray, there may be tributary streams to check the flow of water from which might have such an 

effect as to render the river useless. It seems to me-although I do not propose now to indicate any 

actual amendment-that there ought to be some very general powers with regard to the control of the 

river, not merely for navigation purposes, but also for purposes of [start page 690] irrigation and the 

conservation of the water. That I look upon as one of the most important matters in connection with 

the whole scheme of federation. We have larger rivers which are absolutely essential to future 

schemes or irrigation and the conservation of water. These run through different colonies, and if 

economically managed by one power, equitably dealing with all the rights of the different states, they 

may be great sources of wealth in the future. Consequently, it seems to me that a clause ought to be 

introduced into the bill which will give the central government general powers to deal in some 

equitable way with the different rights of different states, and with the general conservation of all 

rights with regard to these rivers. 

 

Sir SAMUEL GRIFFITH: The hon. member’s observations certainly demand attention. the 

subject was considered pretty fully by the committee, and a form of words which was suggested and 

which at one time we were disposed to adopt, was, if I remember rightly, “river navigation and the 

conservation of water, with respect to any purposes, &c.” I think myself that it would be an 

improvement to have these words. The delegates for colonies bordering on great inland rivers , 

however, know more about the subject than I do. I move: 

 

That, in line 1, after the word “navigation” the words “and conservation of water” be inserted. 



 

Mr. CUTHBERT: And distribution! 

 

Mr DEAKIN: That would belong to the states! 

 

Mr. GILLIES: I should like to ask wether the meaning of the amendment is to give the federal 

parliament the control of the conservation of water? 

 

Mr. DEAKIN: It is only “with respect to the common purposes of two or more states”! 

 

Mr. GILLIES: The question of the conservation of water would scarcely be raised between two 

states. Any question as to local conservation, however, might be seriously affected by the legislation 

of the federal parliament with respect to conservation. The control of water conservation belongs to 

the individual states, and they undertake it; but if there were legislation with respect to conservation 

generally that would affect the tributaries of any particular river, I am afraid that we should get too 

deep into the subject, and that there would be trouble. Some of the colonies deeply interested in water 

conservation might decline to join this federation if they thought that the whole of the conservation 

schemes might be interfered with by the federal parliament. I think it should be made perfectly clear 

that their schemes will not be interfered with. 

 

Mr. DEAKIN: It does not apply! 

 

Mr. BARTON: I would suggest to the hon, member, Sir Samuel Griffith, that he should withdraw 

the amendment. Surely it is not intended to transfer to the federal parliament the power of legislation 

for the purposes of the commonwealth with respect to the general conservation of water. That is a 

matter for the taking away of which from the individual states there is no reason whatever. Matters 

relating to irrigation and so on, which are intimately connected with property and civil rights, and 

which we are all prepared to leave to the several states, ought certainly not to be dealt with by the 

federation. I can see no reason why control with respect to these matters should be transferred from 

the states to the commonwealth, and I think that the idea of the commonwealth being given power to 

take over control with regard to them will cause very great alarm. I trust that the amendment will be 

withdrawn. 

 

Mr. PLAYFORD: What I understand the amendment to mean is that, supposing by any water 

conservation at the source of a river, navigation on that river might be [start page 691] stopped, the 

parliament of the commonwealth would have power to step in and conserve the rights of the states 

which were injurious affected. I think that the clause will give full effect to this intention without 

putting in the words “and conservation” at all. Conservation on the upper branches of the river Murray 

might tend in the future to make that stream unnavigable, since the water taken for irrigation might 

never find its way back to it, and what we are now proposing to do is, I understand, to give over to the 

dominion parliament the charge of the navigable rivers, and, therefore, the conservation of the 

interests of those colonies which require to have the rivers kept open. 

 

Mr. MCMILLAN: As I see by sub-clause 29 matters generally may be referred to the federal 

parliament, this matter might probably, I think, be referred by the states concerned to the parliament. 

No doubt if the amendment were carried it would place a very large power, which might be abused, in 

the hands of the federal parliament, and which would cause irritation in the different local 

parliaments. I therefore urge my hon. friend to withdraw the amendment, and leave the matter to be 

settled under sub-clause 29. 

 

Sir SAMUEL GRIFFITH: I moved the amendment, because it was suggested in the committee, 

and I knew that members of the committee would be familiar with it. I admit that I do not like the 

term myself. The hon. member, Mr. Bird, has suggested another expression which I think it would be 

a great improvement to use; that is, the words “navigation and use.” South Australia, Victoria, and 



New South Wales are, however, more interested in this matter than is the colony which I represent, 

and their delegates will know more about it. 

 

Mr. GILLIES: I am afraid of inserting words which might be so wide in their meaning as to cause 

trouble! 

 

Sir SAMUEL GRIFFITH: There was not a single line in this clause which gave the committee so 

much trouble as this did, and the result of all our trouble, which was very great, is the phrase before 

the Committee. 

 

Mr. DEAKIN: It may be as well to point out one circumstance in connection with this matter-

namely, that conservation may be absolutely essential to navigation, and it may, therefore, be taken to 

that extent to be implied in the words already used. As a matter of fact, even upon the magnificent 

streams of America, steps are now being taken to conserve water at the heads of the rivers to preserve 

a regular flow in the summer season. The idea that the hon. member, Mr. Playford, had in his mind is, 

therefore, so far, provided for in the clause as it stands. For my own part, I think that some such words 

as those suggested by the hon. member, Mr. McMillan, would be very advantageously added in this 

place. The introduction of the word “conservation” would have permitted the conservation of water 

for the purpose of irrigation. 

 

Mr. PLAYFORD: Leave that to the states! 

 

Mr. DEAKIN: It may very well be left to the states; but it is an indisputable fact that water 

conservation will be absolutely necessary to the future of one or two of the states, and it will be a 

matter of great difficulty for them to cope with all the difficulties of the question by any of the 

legislative power which they now possess. Each state can legislate within its own borders; but that is a 

different thing from passing a measure which will exactly dovetail in with the legislation of another 

colony, so as to permit of joint action and joint responsibility. If the matter cannot be dealt with by its 

reference to the federal parliament, what ought to be a national question will become a local question; 

whereas if you introduced the words sug- [start page 692] gested, you would enable all these issues to 

be dealt with federally as occasion arose. 

 

Mr. MCMILLAN: With respect to the remarks of the hon. member, Mr. Deakin, suppose there 

were an extensive scheme of looking these rivers for the purpose of navigation, would that be covered 

by the sub-section? 

 

Mr. DEAKIN: It depends on whether it is for the common purposes of two or more states! 

 

Mr. MCMILLAN: Perhaps the best thing to do would be to allow the sub-clause to pass as it 

stands, and to consider very carefully the whole question, with a view to the adoption of some 

amendment afterwards. It is a very difficult matter to deal with, and I do not think it can be dealt with 

off-hand at the present moment. The best thing to do would be, taking note of the debate, to allow the 

sub-clause to pass as it stands, and, perhaps to introduce another sub-clause afterwards. 

 

Sir JOHN BRAY: I may state that the Finance Committee recommended, on this point, as 

follows:- 

 

That the federal government should be empowered to legislate on the following subjects Inter-

colonial rivers, and the navigation thereof. 

 

We felt, and it is clear from what has been stated that most hon. members feel, that there is 

something more than the navigation of the rivers with which the federal parliament ought to be 

empowered to deal. The words I have quoted, however, did not meet with the approval of the 

Constitution Committee, and consequently they were abandoned. Still the Finance Committee were 



strongly impressed with the idea that there was something besides the navigation of the rivers which 

required to be controlled by the federal parliament. 

 

Mr. DEAKIN: Infinitely more important than navigation! 

 

Sir JOHN BRAY: It is true, as has been pointed out by the hon. member, Mr. Deakin, that by 

leaving the words as they stand, you may do more than is intended and may prevent people taking 

water from a river at all by saying that it is necessary for the purposes of navigation. The subject is a 

very important one; and it will require most careful consideration before it is finally dealt with. 

 

Amendment, by leave, withdrawn. Sub-clause agreed to. 

 

Sub-clause 28. The control of railways with respect to transport for the purposes of the 

commonwealth. 

 

Mr. GORDON: I move: 

 

That the following words be added to the subclause:-"and the regulation of traffic and traffic 

charges upon railways in any state in all cases in which such regulations are required for freedom of 

trade and commerce, and to prevent any undue preference to any particular locality within the 

commonwealth or to any description of traffic." 

 

The amendment attempts to meet a patent difficulty which, if not met, may upset the whole of the 

commercial advantages of federation. If, notwithstanding inter-colonial free-trade, it is possible for 

any colony to run a competitive line which will deprive an adjoining colony of the advantages of its 

position, then inter-colonial free-trade is a mere fiction, so far as the colony which is deprived of its 

geographical position is concerned. We must certainly have some power in the federal parliament to 

regulate differential rates on competitive lines, that is to say, upon lines open simply for the purpose 

of competition. 

 

Mr. BARTON: Will not sub-clause 12, chapter IV, meet the difficulty? 

 

Mr. GORDON: I think not. At any rate, it is open to doubt whether it will or not. If we mean to 

do this, why should we not say so specifically? It is possible that sub-clause 12 of chapter IV may 

meet the difficulty; but the matter would have to be left pretty much to the interpretation of the law 

courts to give it that distinct application, and the constitution will be sufficiently legalistic as it is 

without relying too much upon the interpretation which [start page 693] the courts of law will place 

upon the general words. It seems to me that this is an important matter; it certainly is important to 

some of the colonies. If we mean it, we had better say so, and if we do not mean it, we had better say 

we do not mean it, so that the colonies may fairly understand the terms upon which they come into the 

federation and so that they may understand the dangers they may have to face, and the contingencies 

which may exist in the commonwealth. The amendment embraces a large proposition, and it may be 

possible to cut it down to meet the exigencies of the case. I have, however, made it as large as 

possible, and I think it ought to be made as large as possible to cover what is required. I hope that it, 

or some amendment of it, will meet with the approval of the Convention. 

 

Sir SAMUEL GRIFFITH: I should like to ask who is to be the judge as to whether the charges 

were required or not? 

 

Mr. GORDON: Parliament of course! 

 

Sir SAMUEL GRIFFITH: Then all the words of limitation are mere surplusage. If the regulation 

of traffic charges is to be made in all such cases as parliament thinks necessary for certain purposes, 

we may as well leave out the words of limitation altogether and say, "the regulation of traffic charges 

upon railways." 



 

Mr. GORDON: They are not federal traffic charges, but state charges! 

 

Sir SAMUEL GRIFFITH: Exactly, they are for a limited purpose. If parliament is to be the 

absolute judge, what is the use of the words of limitation? 

 

Mr. MCMILLAN: I think it is as well to face this question at once. I do not think the parliaments 

of the country under existing circumstances would bind themselves to absolutely do away with 

differential rates at the present moment. There may be a great many contingencies to bring about 

differential rates. I do not say that the question of free-trade between the colonies is bound up with 

that of the differential rates. We may have keen competition between the different colonies in the way 

of carrying on their respective businesses, and at the same time we may have free-trade across the 

borders as far as customs duties are concerned. I will take a case. Supposing the central power has the 

right to the navigation of the rivers, and supposing, by a further power we may give them, they have 

the right to lock them and to create a large traffic in a certain direction away, say, from New South 

Wales; and supposing New South Wales had spent some millions of money in constructing a railway 

right to the edge of those rivers. Do you mean to say we are bound to accept any regulations on two 

totally distinct matters-the regulation of the river traffic and the regulation of the railway traffic-both 

from the central government, although there may have been millions of money spent upon the one and 

very little money spent upon the other, or vice versa? It seems to me that if we are to allow anything 

like this at all it must be in regard to the taking over of the whole of the railway systems, the 

unification of the railway systems of the colonies; but we have not got so far, and it would be very 

dangerous for us to get so far. Starting, as we did, at the early stage of our proceedings, with an 

anxiety to give very little to the central government, we are now, it seems to me, running the danger 

of giving too much and leaving too little for that central government to do in the evolution of its 

political life. As far as railways are concerned, and speaking with regard to the debt too, some hon. 

delegates seem to imagine that the two matters are absolutely intertwined with one another. I may say 

to those delegates who seem to me to be a little misty in their view of this question, that you may have 

a consolidation of all the debts of the colonies under the central power, and you need [start page 694] 

not necessarily have anything to do with the particular assets which make up those debts. Well, if the 

states are liable for their debts and for the interest on those debts, and if they are, as it seems to me 

they must be to a certain extent, the authority for deciding where their lines of railway should run, you 

cannot, at any rate at the present stage of our Australian existence, where the conditions are so very 

different in the various colonies, attempt to take away the control of those railways. And if you do not 

take the control of the railways, each railway system must be governed according to the particular 

conditions that surround it. Personally, as a matter of principle or theory, I should like to see the 

abolition of differential rates, when the time comes when it is possible to abolish them, and to have a 

mileage system throughout the whole of the continent; but we are dealing with each state at the 

present moment on the supposition that each state retains its own railway system, and has to pay the 

interest upon the debt incurred in bringing the railways into existence. Consequently if the experts of 

those railway systems say that, in view of river navigation, of competing colonies, and of steamers 

going along our coasts, they must have some system of differential rates in order to secure a general 

result, it would be madness on our part to introduce any hard and fast principle in this constitution 

which would practically override the opinions of the railway experts of the different colonies. It seems 

to me that these are matters which it is far better for us to leave to the general evolution of things, 

which will come about in due time, than to deal with them by this general sub-clause introduced into 

these powers by which certain things can be relegated by the different parliaments to the central 

parliament. A great deal that we are trying to introduce now will, no doubt, be ultimately carried out. 

 

Mr. BIRD: I quite agree with a great deal of what has fallen from the hon. member who last 

spoke; but I think it should go without saying that if the states are to keep their railways in their own 

possession they should have control of the tariff of those railways; and if we adopt the amendment 

now before us, it would necessitate the adoption of a similar restriction with regard to other state 

action. For instance, it might be that a state would own or charter a fleet of steamers, and lay them on 

to the ports of some neighbouring colony for the purpose of bringing the traffic from those ports to 



ports of its own, and thus bring about the very thing which it is feared by the hon. member, Mr. 

Gordon, would be brought about by differential railway rates; so that if we adopted the hon. member's 

proposal we should be compelled to prevent the states not only from imposing differential railway 

rates, but also from taking action in regard to any other mode of communication by which the same 

result would be brought about. I think we should reject the amendment, and leave the states entirely 

free to regulate their own railway traffic so long as the railways are in their own hands. 

 

Dr. COCKBURN: From another aspect of the case, I think arguments can be advanced in favour 

of the amendment of the hon. member, Mr. Gordon. I think free-trade is bound up with the question of 

differential rates. A remission of railway rates on the manufactures of any state might be equivalent to 

a bonus given to the manufacturers. Take the case of two adjoining states, in one of which 

manufactures are established, and a large capital invested in them, whereas in the other manufactures 

are just in their struggling infancy. The tendency is for the large manufacturers to attempt, by 

underselling, to crush out the smaller manufacturers, and if the state, by making large remissions in 

the railway [start page 695] rates, are allowed to carry the products of the manufacturers of the one 

state, so that they will be practically free from charge, it is equivalent to giving a bonus to the 

manufacturers, and diminishes that actual protection which free-trade always acknowledges is due to 

mileage. This principle is protection in the best possible way commercially. Unless we abolish the 

possibility of differential rates, we might destroy the only protection which acts through mileage 

against distant manufacturers. I think that free-trade without disallowing differential rates, will fall 

short of its object, and will tend in an indirect way to bring about the granting of bounties by states. 

 

Mr. DEAKIN: If the contention of the hon. member, Dr. Cockburn, be correct, there would be no 

necessity for his hon. colleague to move this amendment. If, as he contends, any differential rates are 

equivalent to an interference with freedom of trade, there can be no question that clause 12 of chapter 

IV does definitively and absolutely prohibit any such interference. For my own part, taking sub-clause 

1 of clause 52, which we have passed, together with the clause which we are approaching, it does 

appear to me that a very strong case could be made out under the bill as it stands for arguing that the 

authority is already vested, in the commonwealth, to deal with the case the hon. member proposes. 

The argument, however, which he might fairly urge is, that on a question of this delicate and difficult 

nature it is very desirable that there should be no possible room for doubt, and that the hon. member, 

the chairman of the Constitution Committee, has already indicated there is doubt in his mind as to the 

sufficiency of the present provisions. Under these circumstances, following his colleague's argument, 

I would suggest to the hon. member that any amendment made would come very much better in 

clause 12, chapter IV. If, for instance, it read that "the parliament of the commonwealth may make 

laws prohibiting or annulling any law or regulation or differential rates made by any state or authority 

constituted by any state," it then appears to me that he would be taking as absolute a power as he 

could desire. The only question is whether that power would not be too absolute. I do not suppose that 

any one can dispute the argument of the hon, member, Mr. McMillan, that the imposition of 

differential rates under many circumstances would be perfectly legitimate. There can be no desire to 

interfere with them, and there should be no authority in the commonwealth to interfere with them, 

except, in so far as their action interfered with the federal principle. But, that would need a much 

narrower and closer definition than the amendment, which does not err either in its explicitness or 

scope. It embraces all the hon. member desires, but also a good deal more than is necessary, and, if 

moved in the form he has adopted, might give rise to a good deal of doubt and suspicion in the several 

parliaments. Sympathising with the hon. member, and with the end he has in view, I question whether 

this wide amendment, if accepted by the Convention, would be accepted by the parliaments of the 

different colonies. 

 

Mr. FITZGERALD: I suggest to the hon. member, Mr. Gordon, that if he hampers the states in 

their control over their own railways, he will certainly interfere very materially with what may here 

after be, in their wisdom, considered a proper and wise policy, namely, the leasing of those railways. 

If any of the states determine to lease their railways, surely the imposition now of conditions which 

might affect the terms which could be obtained under such leasing would be a very serious infliction 

upon those states. I apprehend that unless the Convention see that it is absolutely necessary that some 



restriction should be placed upon the fullest power over the rail- [start page 696] way system of each 

state, they will be very cautious indeed in imposing any such restriction. The railways represent a 

large sum of money, the policy of governing the railways is one which requires men of considerable 

power to direct it, and I think the Convention would act very unwisely if it interfered in the slightest 

degree with the fullest and most absolute discretion in the exercise of that control. 

 

Mr. CLARK: I sympathise very much with the object that the hon. member, Mr. Gordon, has in 

view in moving the amendment. But I believe the criticism offered by the hon. members, Sir Samuel 

Griffith and Mr. Deakin, is well founded, namely, that the amendment expresses in language much 

too wide the particular object which he has in view. I think the hon. member, Mr. Gordon, must agree 

that the argument of the hon. and learned member, Sir Samuel Griffith, in particular, was well 

founded. At any moment it chose the central government could pass an act regulating the rates from 

one end of the commonwealth to the other. All the hon. member and his colleagues want is power to 

prevent some particular wrong being done, or what they regard as a wrong, and I think that object 

would be more definitely and successfully achieved by an amendment of this description: 

 

And the prevention of discriminating rates being charged for railway services by any state, 

company, or person, so as to give any preference or advantage to any particular person or class of 

persons, or any locality, or any particular description of traffic. 

 

Those are very much the words that are used in the Inter-States Commerce Act of America. There 

they legislate only with regard to private railways, none of the states owning railways. I can conceive 

at once that a number of difficulties might arise as to how this law should be enforced against the 

states. We could easily enforce a law against a private person by saying that he shall be guilty of an 

offence and prosecuting him if be breaks the law. 

 

Sir SAMUEL GRIFFITH: In the case of a state we could declare the state law to be invalid! 

 

Mr. CLARK: But whatever difficulties there might be in the way of administering the law, I think 

the amendment I suggest definitely points to the evil which the hon. gentleman desires to cure, while 

it does not go beyond the particular object aimed at. It does not give the federal parliament power to 

do anything more than prevent the specific evil we wish to provide against. 

 

Mr. BAKER: I do not think the amendment just proposed would meet the case. Take, for 

instance, the railway between Melbourne and Geelong. The Victorian Government spent a 

considerable amount of money in making a railway from Melbourne to Geelong, and why should we 

give the federal parliament power to prohibit them from so fixing the rates on that railway as to enable 

it to compete with the steamers running between Melbourne and Geelong? I believe the Victorian 

Government lowered the rates on that line for the express purpose of competing with the steamers, 

and enabling the railway to pay the interest on the cost of construction. 

 

Mr. CLARK: The Inter-States Commerce Act in America is managed by a commission who have 

very large discretionary powers as to whether or not they will allow a departure from the strict lines of 

the act, and that might meet the particular case to which the last speaker has referred. 

 

Mr. KINGSTON: It has been suggested that the amendment of the hon. member, Mr. Gordon, 

would have the effect of enabling the federal legislature to deal with the question from time to time as 

it thought fit, and to usurp to itself powers which it is not intended should be conferred upon it. The 

decision of the matter will not rest with the federal legis- [start page 697] lature. It will rest with the 

federal courts, which it is expressly provided will be charged with the interpretation of the 

constitution, and which by their decisions will control anything in the shape of the improper exercise 

or assumption of power on the part of the federal legislature. Therefore the suggestion that the 

amendment, will enable the federal legislature to deal with the question, utterly irrespective of the 

principle laid down by the hon. member who moved it, is not well founded. 

 



Question-That the words proposed to be added be so added-put. The Committee divided: 

 

Ayes, 11; noes, 21; majority, 10. 
 

AYES. 

 

Baker, Mr.  Gordon, Mr. 

 

Bray, Sir John  Grey, Sir George 

 

Cockburn, Dr.  Kingston, Mr. 

 

Deakin, Mr.  Playford, Mr. 

 

Dibbs, Mr.  Smith, Colonel 

 

Downer, Sir John 

 

NOES. 

 

Bird, Mr.  Loton, Mr. 

 

Burgess, Mr.  Marmion, Mr. 

 

Clark, Mr.  McMillan, Mr. 

 

Cuthbert, Mr.  Munro, Mr. 

 

Donaldson, Mr.  Parkes, Sir Henry 

 

Douglas, Mr. Ayde  Russell, Captain 

 

Fitzgerald, Mr.  Rutledge, Mr. 

 

Forrest, Mr. A.  Suttor, Mr. 

 

Forrest, Mr. J.  Thynne, Mr. 

 

Gillies, Mr.  Wrixon, Mr. 

 

Griffith, Sir Samuel 

 

Question so resolved in the negative. 

 

Amendment (by Mr. CLARK) negatived: 

 

That the sub-clause be amended by the addition of the following words:-"And the prevention of 

discriminating rates being charged for railway services by any state, company, or person so as to give 

any preference or advantage to any particular person or class of persons, or any locality or any 

particular description of traffic." 

 

Mr. BAKER: I move: 

 

That the sub-clause be amended by the addition of the following words:-"The altering of the gauge 

of any line of railway, and the establishing a uniform gauge in any state or states." 



 

I do not say that at the present time there is any great reason why such an addition should be made; 

but we must look ahead a little. We know that the railway systems of the different states are gradually 

drawing closer and closer together. We do not know what the mineral resources of any colony are; it 

is possible that at any moment enormous mineral treasures may be found in different parts of the 

interior, and an enormous traffic may spring up. It is only right and proper, therefore, I think, to give 

the federal parliament the power of dealing with this question. 

 

Mr. MUNRO: At the cost of the federation? 

 

Mr. BAKER: Of course. 

 

Mr. MUNRO: Then say so! 

 

Mr. BAKER: That is assumed. 

 

Mr. GILLIES: Has the hon. member any idea how much it will cost? 

 

Mr. BAKER: I shall come to that directly. Of course I admit it must be at the cost of the 

federation, because I presume that the federal parliament will not pass such a law unless it thinks it is 

necessary for the good of the whole commonwealth. The inhabitants of the states of Victoria, New 

South Wales, and Tasmania, are perhaps not very familiar with this question, and it has not been so 

plainly brought before them as it has been brought before the inhabitants of South Australia. In South 

Australia we have two railway gauges. We have already met the Victorian system with a 5 feet 3 inch 

gauge; we are extending our railway north to meet the Queensland system with its 3 feet 6 inch gauge, 

and we shall rapidly meet the New South Wales system with its 4 feet 8 1/2 inch gauge. It has been 

proposed in our Parliament-even by the Government, I think-that we should pull up some 300 miles of 

our railways and relay them with a 4 feet 8 1/2 inch gauge, in order to meet the railway system of the 

great colony of New South Wales. 

 

Mr. PLAYFORD: Never! 

 

Mr. KINGSTON: Not by any government! 

 

[start page 698] 

Mr. BAKER: It has been seriously proposed and earnestly discussed. I bring the question forward 

to show that it is bound by-and-by to become an important question. Any hon. member who has 

travelled in America knows what an important question it has become there. He knows that railways 

with different gauges starting from different points have gradually met, and that the different gauges 

have involved an enormous annual expense. 

 

Mr. PLAYFORD: No such state of things exists in America. The lines that go from the coast on 

one side to the coast on the other are all of one uniform gauge! 

 

Mr. BAKER: I think the hon. member is mistaken, and if he has travelled on the Ohio to Denver 

line, he must know that, there are two different gauges, and that one of the burning questions of the 

day in America is the establishment of a uniform gauge. The question may not arise here at the 

present time; but it is very possible that it will arise in the not far distant future. It may be that for 

defence purposes a line of railway will be required to connect the capitals of the colonies; or it may be 

that a railway on which there is an enormous goods traffic passing through two states will require to 

be of a uniform guage. I think it is advisable to give this power to the federal parliament. The expense 

of doing the work all at once may be too great, and therefore I put it in the form that they can establish 

a uniform gauge in any state or states, so that it may be done by degrees. I hope the amendment will 

be carried, because it is a power which we might safely trust the parliament of the commonwealth not 

to exercise unless it were necessary for the common good. 



 

Amendment negatived. 

 

Sub-clause 30. The exercise within the commonwealth, at the request or with the concurrence of 

the parliaments of all the states concerned, of any legislative powers with respect to the affairs of the 

territory of the commonwealth, or any part of it, which can at the date of the establishment of this 

constitution be exercised only by the Parliament of the United Kingdom or by the Federal Council of 

Australasia, but always subject to the provisions of this constitution. 

 

Mr. BAKER: I desire to know whether it is intended by this clause to take from the Parliament of 

Great Britain the power to pass laws for this country? 

 

Sir SAMUEL GRIFFITH: We do not take anything away from the Parliament of Great Britain. 

We say that the parliament of the commonwealth shall have the same powers as the Parliament of the 

United Kingdom in respect to certain matters. 

 

Sub-clause agreed to. 

 

Mr. THYNNE: I move: 

 

That the following stand as sub-clause 3:- 

 

“The appropriation of any moneys raised by the commonwealth for any purpose authorised by the 

constitution." 

 

The object of the provision is to limit the power of the commonwealth to borrow money, or to 

raise money strictly for the purposes with which it is authorised to deal under the constitution. It is a 

provision which I think is necessary for the protection of states. 

 

Mr. CLARK: I thoroughly sympathise with the object which the hon. member has in view, 

namely, to confine the federal parliament strictly to the powers conferred upon it by the constitution, 

and not to let it in any indirect way, by the appropriation of money, exercise a power which is not 

directly conferred upon it. But I am of opinion that the constitution has already sufficiently protected 

the people, because, although the parliament might attempt to do what I have just described, I am very 

sure that the supreme court would very soon declare any such law invalid. Therefore, the only object 

which we could gain by inserting the provision would simply be to plainly and legibly place before 

the federal parliament this [start page 699] prohibition upon its powers. I do not think we need do that 

when we know that this prohibition upon an undue extension of powers does positively exist, and will 

be interpreted by the proper tribunal when the time comes. Surely we do not require to state the 

prohibition in so many words, to use an old expression, so that a child may understand it. 

 

Mr. THYNNE: Where is the prohibition in the bill now? 

 

Mr. CLARK: It is in the fact that only certain distinct powers are specifically delegated to the 

federal parliament, and that they cannot exercise any powers other than those which are specifically 

delegated to them. If the hon. member can show me any general words in any part of the bill which 

appear to go beyond the intention of delegating specific and limited powers to the federal parliament, 

I shall then feel compelled to support the hon. member's amendment, because I thoroughly sympathise 

with his object. But I do not want to burden the constitution with any unnecessary provisions. If the 

hon. member has discovered any general words of the nature I have indicated, I should feel pleased if 

he will direct my attention to them. 

 

Mr. THYNNE: The general words are in sub-clause 4: 

 

Borrowing money on the public credit of the commonwealth. 



 

No restriction is placed upon the purposes for which the money may be borrowed. Although the 

hon. member has, in connection with sub-clause 1, shown very clearly and distinctly the way in which 

the powers of the Federal Government of the United States have been extended from time to time 

under the words "trade and commerce," I say that the extension of powers which might be made under 

that sub-clause are nothing as compared with the extension of powers which might take place if this 

uncontrolled power of borrowing money were given. I submit that there is nothing in the bill from end 

to end limiting the power of the commonwealth to appropriate money for any purpose it thinks 

desirable for the benefit of the community. In this way I say you give to the federal parliament a 

power which is a danger, and I wish to avoid that danger. The hon. member, Mr. Clark, evidently 

agrees with me that it is proper that a limit should be observed, and if that is so, it is better to express 

the limit, than to depend upon a judicial decision which we cannot foretell will be made in the 

direction we now desire. It is better that we should render reference to a court upon such a subject 

unnecessary. I trust, therefore, that the amendment will be adopted. 

 

Mr. GILLIES: Do I understand the hon. member to contend that the federal parliament could 

appropriate £1,000,000 for Mr. Parnell, for instance? 

 

Mr. THYNNE: Possibly it might appropriate the sum of £1,000 a year to remunerate Mr. Gillies 

for the services he is supposed to have rendered to the colonies of Australia. I think the power of the 

parliament should be limited, particularly in view of such a possibility, and that it should not have the 

power to go outside the strict limits of the constitution in any expenditure it may make. Otherwise we 

shall have no confidence in it. 

 

Sir SAMUEL GRIFFITH: I entertain considerable doubt as to whether words of the kind 

suggested by the hon. member should not be inserted. The question was considered very fully in 

committee, and at the last moment it was agreed to leave the words out; but it does not follow that the 

committee were right, or that there is not a serious doubt upon the subject. I entertain great doubt still; 

but my doubt is occasioned only by sub-clause 4. while on the one hand, the parliament is not 

empowered to appropriate money for any other purposes than those indicated, the [start page 700] 

appropriation of money is incidental to the borrowing of it, and to that there appears to be no limit. 

 

Mr. PLAYFORD: The amendment will place no limit upon it! 

 

Sir SAMUEL GRIFFITH: If we were to make the 4th sub-clause read, "Borrowing money on the 

public credit for the purposes of the commonwealth," it might meet the case. 

 

Mr. KINGSTON: The hon. member will find a general provision as to appropriation in clause 3, 

page 16! 

 

Mr. MUNRO: These are questions which legal gentlemen will have to interpret for us. We 

laymen naturally want to know what the words mean. What I should like to ask is whether, if this 

amendment is inserted, and parliament deals with the question of the consolidation of the loans of the 

various colonies, it would be empowered to borrow money to deal with those loans? The borrowing in 

that case would not be for the purposes of the commonwealth, and I should like to know whether the 

limitation contained in the hon. member's amendment would interfere with such a course. I do not 

know whether it would or not. 

 

Mr. CUTHBERT: Certainly not! 

 

Mr. MUNRO: It must be borne in mind that the borrowing would not be for the purposes of the 

commonwealth, but for the benefit of various states. A clause we are going to deal with by-and-by 

provides that the federal government may consolidate the loans of the various states in order that 

money may be borrowed at a cheaper rate, and in order that the states may be put in a better position. 

But the states will still be liable for the amount, and as long as they are liable the borrowing must be 



held to be for the benefit of the states and not for the benefit of the commonwealth. That being, so, I 

should like to know to what extent the limitation sought to be introduced by the hon. member would 

affect the question? 

 

Mr. DEAKIN: The remarks of my hon. colleague are an illustration of the innumerable 

difficulties that will arise if you commit yourself to this proposition, which is on first presentation 

very taking and seems legitimate. Unfortunately, however, the result would be to bring into existence 

for those purposes a rigid constitution. You would have the appropriation acts of the federal 

parliament scanned through and through to ascertain if the parliament had not, to meet some pressing 

need, or in some unforeseen contingency, stepped outside the strict powers given to it. To provide 

against such a case it would be necessary for us to go through this measure from the first line to the 

last to see that every conceivable purpose legitimately belonging to the commonwealth was included 

within its four corners, so that every appropriation might be justified. Otherwise, in case of a sudden 

emergency, the federal parliament would find itself compelled to go back to the constitution to 

discover whether by good fortune the contingency could be brought within the scope of any particular 

section. Why should we not trust the federal parliament in the making of appropriations? Do hon. 

members suppose that the electors will not eagerly watch every expenditure of money raised by their 

taxation? Should we not trust the representatives, who will go to their constituents and receive a 

mandate at their hands? If you cannot trust them to make appropriations in what can you trust them? 

Why should you make your constitution in its financial aspect so rigid as to render the government 

liable to be frequently called upon to justify before the courts an appropriation which has been agreed 

to by, both houses of parliament? The result must be that the discovery that the constitution has not 

been so drawn as to meet all possible cases of appropriation. 

 

Mr. THYNNE: The speech just delivered by the hon. member is a strong [start page 701] 

argument in favour of having every provision in the bill so loose and elastic as to allow the federal 

parliament to do in all matters exactly as it chooses. 

 

Sir HENRY PARKES: How can we prevent it? 

 

Mr. THYNNE: By placing stringent limits on its powers in this constitution. 

 

Sir HENRY PARKES: We cannot do that! 

 

Mr. THYNNE: What is the use of our devoting days to the specification of the particular powers 

which are to be conferred upon the federal parliament if we, at the same time, admit words which will 

enable it to do anything it chooses? 

 

Mr. MUNRO: Will the hon. member kindly answer my question? 

 

Mr. THYNNE: With regard to the consolidation of the public debts, that would not be interfered 

with, because the appropriation of money received by the commonwealth for the consolidation of the 

debts of the states would be a purpose authorised by the constitution. Therefore, the operation of the 

section to which the hon. member, Mr. Munro, refers, would not be interfered with by the amendment 

which I propose. It appears that the question of the appropriation of money is becoming a vital part of 

the whole of this constitution. If it will be necessary, as the hon. member, Mr. Deakin, says, to go over 

the whole bill again to see that we have given the federal parliament all necessary powers, then let us 

do so; but I strongly object to any constitution which will give the federal parliament power to 

overshadow and crush out the operation of the local parliaments. The argument offered is not a good 

answer to the absolute necessity that exists for having the power of the federal parliament strictly 

limited on the important matter of finance. 

 

Mr. CLARK: It is only fair to the hon. member, Mr. Thynne, to say that he has drawn my 

attention to a clause which has a much wider and more indefinite operation than I imagined it would 

have. With regard to that clause, I think his proposed amendment would be useful. I do not 



sympathise with the speech of the hon. member, Mr. Deakin. It is not an answer to the argument of 

the hon. member, Mr. Thynne, because the hon. member, Mr. Deakin's argument was in favour of 

absolute power being given to the federal parliament, to which this Convention says it will not 

commit itself. 

 

Sir SAMUEL GRIFFITH: I would ask the hon. member, Mr. Thynne, to withdraw his 

amendment. He will see on consideration, that it is not really a power, but a restriction of a power, 

which he proposes. 

 

Mr. TYNNE: I intend it to be such! 

 

Sir SAMUEL GRIFFITH: Then this is not the proper place for it. It was in the clause as the 

drafting committee prepared it; but I think it is in the wrong place-it should come in in clause 3, 

chapter IV. 

 

Mr. THYNNE: I accept the suggestion of the hon. member, because I see that the words would 

come in much more appropriately in the clause he has referred to. 

 

Amendment, by leave, withdrawn. 

 

Clause, as amended, agreed to. 

 

Clause 53. The parliament shall, also, subject to the provisions of this constitution, have exclusive 

legislative power to make all such laws as it thinks necessary for the peace, order, and good 

government of the commonwealth with respect to the following matters:- 

 

(1.) The affairs of people of any race with respect to whom it is deemed necessary to make special 

laws not applicable to the general community; but so that this power shall not extend to authorise 

legislation with respect to the aboriginal native race in Australia and the Maori race in New Zealand; 

 

(2.) The government of any territory which may by surrender of any state or states and the 

acceptance of the parliament become the seat of government of the [start page 702] commonwealth, 

and the exercise of like authority over all places acquired by the commonwealth, with the consent of 

the parliament of the state in which such places are situate, for the construction of forts, magazines, 

arsenals, dockyards, quarantine stations, or for any other purposes of general concern; 

 

(3.) Matters relating to any department or departments of the public service the control of which is 

by this constitution transferred to the executive government of the commonwealth; 

 

(4.) Such other matters as are by this constitution declared to be within the exclusive powers of the 

parliament. 

 

Amendment (by Sir SAMUEL GRIFFITH) agreed to: 

 

That the word "legislative," in line 3, be omitted. 

 

Mr. THYNNE: I was unable to attend the committee when this clause was discussed. We purport 

here to give exclusive power to the federal parliament to make laws with respect to the affairs of 

people of any race with respect to whom it is deemed necessary to make special laws not applicable to 

the general community. It seems to me that that will conflict with the powers reserved to each of the 

several states under clauses 25 and 26, chapter I, of this bill, where the states have reserved to them 

the power of excluding from the franchise any particular race or class of people whom they think it is 

undesirable should be intrusted with the franchise. We give the states power to make a special law, 

while in this clause we give that power exclusively to the federal parliament. I do not know whether 

the hon. member in charge of the measure has given this point full consideration. 



 

Sir SAMUEL GRIFFITH: I do not think there is any inconsistency. Each state is allowed to 

prescribe who are to be its electors-it may say anything it pleases about that. I do not think that an 

electoral law saying that only British subjects shall vote can be said to be a special law applicable to 

the affairs of the people of any race for whom it is thought necessary to make special laws not 

applicable to the general community. I think that would be rather a far-fetched construction of the 

provision. 

 

Mr. THYNNE: If a law were passed saying that the natives of the South Sea Islands would not be 

permitted to exercise the franchise, that would be a special law dealing with the affairs of that race, 

and not applicable to the general community. The state is given power to do that in one part of this 

bill, while in this part that power is reserved exclusively to the federal parliament. I think there is a 

conflict between the two provisions. 

 

Mr. DEAKIN: There is another point I think the hon. member, Sir Samuel Griffith, should look 

into. That is, whether the exclusive power contained in the 1st sub-clause would not prohibit any 

individual colony from dealing with such a question in the interim until the commonwealth thought it 

necessary to take action in the matter? Would it not be as well to leave power to any state to deal with 

such questions until the commonwealth undertook to legislate, as in other cases? 

 

Sir SAMUEL GRIFFITH: I think this should be an exclusive power on the part of the federal 

parliament. 

 

Mr. DEAKIN: But only when the commonwealth exercises it! 

 

Sir SAMUEL GRIFFITH: Then it would not be an exclusive power. 

 

Mr. DEAKIN: It would become exclusive so soon as the commonwealth thought fit to exercise it! 

 

Sir SAMUEL GRIFFITH: So it will be with every other power which the commonwealth takes 

into its hands. The intention of the clause is that if any state by any means gets a number of an alien 

race into its population, the matter shall not be dealt with by the state, but the commonwealth will take 

the matter into its own hands. 

 

[start page 703] 

Mr. DEAKIN: There is great force in the hon. and learned member's argument as to that being the 

proper thing to do; but, until that is done, will the state have power to take action? Suppose the 

commonwealth does not interfere, will it be said that the states shall be prohibited from doing that 

which they can do at present? I agree with the hon. and learned member that the commonwealth 

should possess the exclusive power if it chooses to exercise it; but is it not undesirable in a bill for the 

constitution of the commonwealth to impose a disability on the states? 

 

Sir SAMUEL GRIFFITH: What I have had more particularly in my own mind was the 

immigration of coolies from British India, or any eastern people subject to civilised powers. The 

Dutch and English governments in the east do not allow their people to emigrate to serve in any 

foreign country unless there is a special law made by the people of that country protecting them, and 

affording special facilities for their going and coming. I am not sure that that applies to Japan. It might 

apply to the Government of China, but I do not know whether it does. I maintain that no state should 

be allowed, because the federal parliament did not choose to make a law on the subject, to allow the 

state to be flooded by such people as I have referred to. 

 

Mr. GILLIES: Would this clause prevent any state from making a law on the subject until the 

federal parliament did so? 

 

Sir SAMUEL GRIFFITH: Yes, and I maintain that it ought to be so. 



 

Mr. GILLIES: Who, except the federal parliament, is to determine to what race this applies? 

 

Mr. ADYE DOUGLAS: It seems to me that in giving this exclusive power you are doing what 

you do not intend to do. Suppose that people of an alien race from India or China went to Queensland, 

and the commonwealth did not choose to pass a law dealing with the matter, not being interested in 

that particular question, is the state parliament not to make a law to exclude those aliens? It seems to 

me that by putting in the word "exclusively" you are doing what you do not intend to do, and you are 

giving no power to any state, when invaded by a foreign race, to protect itself. It cannot do so, 

because the exclusive right rests with the commonwealth. 

 

Mr. WRIXON: I do not think that the point put by Mr. Deakin has been sufficiently met. He has 

no objection whatever to the federal parliament dealing with this subject. The point is whether until 

the federal parliament touches the matter the hands of the states are to be tied altogether. 

 

Mr. GILLIES: I do not think they are! 

 

Mr. WRIXON: Exclusive legislative power is given to the federal parliament. That would 

exclude the states. 

 

Mr. GILLIES: The hon. member has not noted the point which I made. The clause says: 

 

The affairs of people of any race with respect to whom it is deemed necessary to make special laws 

not applicable to the general community. 

 

I say that, until the federal parliament deals with that, and determine the race to whom it is 

applicable, you cannot tell what race it is. They have to make a special law to deal with the matter. 

 

Mr. WRIXON: The practical result of that is, that the state can do nothing until the federal 

parliament acts. That ought to be met by giving the state power to act, the matter to be taken out of the 

hands of the state the moment the federal parliament takes it up. 

 

Mr. CLARK: The argument is the other way. This exclusive power can only be exercised with 

regard to a race respecting whom it is deemed necessary to make special laws. Who is to deem it 

necessary? The federal parliament; and it must [start page 704] give evidence by legislation that it has 

deemed it necessary, and until it does that the exclusive power does not exist. The state can proceed to 

legislate on the matter until the federal parliament gives evidence that it has considered the subject 

and come to a conclusion upon it. 

 

Mr. FITZGERALD: Is that conclusion agreed to by the hon. and learned member in charge of the 

bill? 

 

Sir SAMUEL GRIFFITH: I am disposed to think that that is right. I did not think so a few 

minutes ago, but I am impressed by the argument! 

 

Mr. DEAKIN: It is at least open to contention. The words- 

 

The affairs of people of any race with respect to whom it is deemed necessary to make special laws 

not applicable to the general community- 

 

might as well apply to the colony as to the federal parliament. The clause deals with the parliament 

of the commonwealth throughout, but in this particular part it uses the impersonal reference "to whom 

it is deemed necessary." If that is amended by saying "to whom the parliament of the commonwealth 

deem necessary," I shall be satisfied, as it will remove all doubt. We ought to make the intention clear. 

 



Clause verbally amended by the insertion of the words "affairs of the" before the word 

"aboriginal"' in the 1st sub-clause. 

 

Clause, as amended, agreed to. 

 

Clause 54. Laws appropriating any part of the public revenue, or imposing any tax or impost shall 

originate in the house of representatives. 

 

Mr. WRIXON: I would suggest a trifling amendment in this clause. I think that the word "laws" 

is not a very happy expression as applied to measures appropriating public revenue. I think it better to 

keep to the old phraseology of "bill." It is quite true that a money bill is a law. 

 

Mr. CLARK: It does not appropriate till it is a law! 

 

Mr. WRIXON: There is a difference between money bills, when they become laws and other 

bills, as we all may see by the preamble of an appropriation act and the preamble of different bills 

granting money. They are, in fact, grants of money by the taxpayers to the government. There is an 

awkwardness in using the word "laws" instead of "bills." It may give a certain force to the contention 

that money bills are like other bills, and are to be dealt with in the same way; but except for that I do 

not think it is the best term to use, and I should prefer to have the word "bills" inserted instead of 

"laws." I move: 

 

That the word "laws" be omitted with the view to insert in lieu thereof the word "bills." 

 

Mr. CLARK: The hon. member, Mr. Wrixon, will admit that this is only a verbal criticism even at 

the best, and as we have used the word "law" all through, I think it would be well to have the bill 

consistent with itself It is only a matter of habit that we have used the word "bill" heretofore in our 

local legislatures, but the people of the commonwealth will soon acquire the habit of reading the word 

"law." I shall, however, have no objection to inserting the word "proposed " lower down. 

 

Sir SAMUEL GRIFFITH: I hope the hon. member will not press the amendment. He does not 

propose to make the alteration throughout the bill. 

 

Mr. WRIXON: Yes, I do. I would make it in clause 55! 

 

Sir SAMUEL GRIFFITH: Would the hon. member go right through the measure and use the 

technical term "bill" which scarcely any one but members of parliament understands, instead of a 

word with which every one who reads it, whether layman or politicians is acquainted? 

 

Mr. GILLIES: Why did not the hon. member use the word "laws" after the word "money" at the 

heading of the clause? 

 

Amendment negatived. 

 

[start page 705] 

Mr. BAKER: I beg to move: 

 

That in line 1, after the word "appropriating," the words "any part of the public revenue" be 

omitted with a view to the insertion in lieu thereof of the words "the necessary supplies for the 

ordinary annual services of the government." 

 

If hon. members turn to clause 55 they will see that the words which I propose to insert here are 

the words used there. I have moved this amendment for two reasons. The first, and perhaps the least 

important, is for the purpose of facilitating the conduct of public business. Every important bill, and 

nearly every bill, which is introduced, contains some small clause that appropriates part of the public 



revenue, and the consequence, at all events in the colony from which I came, and I believe in other 

colonies, has been that nearly every bill has to be introduced in the lower branch of the legislature, 

which takes up nearly the whole of the session in considering the bills, and towards the end of it they 

are rushed up to the other house, which must either reject them, or consider them in a very imperfect 

manner. That has been the result of the law in South Australia, and the consequence has been that the 

Legislative Council there have felt compelled to summarily reject a great many bills-bills of hundreds 

of clauses-which they have been asked to pass in a few hours, because each of them appropriated a 

portion of the public revenue, and had therefore to be introduced in the lower branch of the 

legislature. This has not been at all beneficial to public legislation, and as the words used in the clause 

are exactly the same as those contained in the Constitution of South Australia, I presume that the same 

thing will occur in the federal parliament. My second and more important reason for moving the 

amendment is this: I am not going to fight over again the question of the relative powers of the federal 

senate and the house of representatives; but, as we know, the effect of the bill will be to render the 

powers of the federal senate very much less than those of the federal house of representatives, and I 

do not wish to unnecessarily curtail those powers as they are curtailed by these words. The words, 

"any part of the public revenue," contradict the provisions of clause 55, which says: 

 

The senate shall have equal power with the house of representatives in respect of all proposed 

laws, except laws imposing taxation and laws appropriating the necessary supplies for the ordinary 

annual services of the government. 

 

But if the same words were used in both clauses they would be consistent with one another. If, 

however, clause 54 stands as it is, clause 55 will contradict it, because it says that no bill may 

originate in the senate which does not impose taxation or appropriate the necessary supplies for the 

ordinary annual services of the government. 

 

Mr. CLARK: The two clauses must be read together! 

 

Mr. BAKER: Yes, but they are absolutely contradictory. One says one thing and the other 

another. I do not know whether it was intended to put in these words in clause 54 for the express 

purpose of contradicting clause 55, but that is what they do, and I cannot help thinking that in dealing 

with this clause the Constitutional Committee followed the rules which apply to ordinary upper 

houses, and which have no application to the federal senate, and therefore put in these words; and 

when they came to consider the question dealt with in clause 55, they used words that had another 

significance. I am not going to discuss the matter over again; but I desire to place my opinion on 

record by moving this amendment. 

 

Sir SAMUEL GRIFFITH: The intention of the clause as framed is that all laws for the 

expenditure of money, whether for the annual services of the government, or for the construction of 

railways, arsenals, [start page 706] ships of war, or anything else, shall originate in the house of 

representatives; and I think that its what the words mean. 

 

Mr. BAKER: Why are different words used in clause 55? 

 

Sir SAMUEL GRIFFITH: The hon. gentleman thinks that because all such laws must originate 

in the house of representatives, the senate will not have equal power with the house of representatives 

with respect to all proposed laws excepting those in respect of which their power is limited. The 

restriction, however, does not apply until the proposed law has been introduced; so that there is no 

inconsistency. 

 

Mr. BAKER: I understand that the hon. member, Sir Samuel Griffith, draws a distinction between 

a law and a proposed law. First of all he uses the word "law" when he really means something which 

is not a law but a bill, that is, a law in its incipient stage and then he uses the words "proposed law to 

refer to a bill after its introduction-that is, to mean a law in its second incipient stage. I should rather 

say that a bill was a proposed law before it was introduced than after it was introduced and had passed 



one stage. I confess I may be dense in understanding the two clauses, but I did not draw any 

distinction whatever between the words "proposed law," in clause 55, and the word "law," in clause 

54, nor do I think that anybody else would, unless be happened to have been a member of the 

Constitutional Committee, who may have considered the matter, and have drawn some subtle 

distinction. However, I am not going to argue the question over and over again. We have argued it all 

out, and I have no doubt we have made up our minds upon it. 

 

Question-That the words proposed to be omitted stand part of the clause-put. The Committee 

divided: 

 

Ayes, 24; noes, 7; majority, 17. 

 

AYES. 

 

Barton, Mr.  Jennings, Sir Patrick 

 

Bird, Mr.  Kingston, Mr. 

 

Burgess, Mr.  Loton, Mr. 

 

Clark, Mr.  McMillan, Mr. 

 

Cuthbert, Mr.  Moore, Mr. 

 

Deakin, Mr,  Munro, Mr. 

 

Dibbs, Mr.  Parkes, Sir Henry 

 

Donaldson, Mr.  Playford, Mr. 

 

Forrest, Mr. A.  Rutledge, Mr. 

 

Fitzgerald, Mr.  Smith, Colonel 

 

Gillies, Mr.  Suttor, Mr. 

 

Griffith, Sir Samuel  Wrixon, Mr. 

 

NOES. 

 

Baker, Mr.  Gordon, Mr. 

 

Cockburn, Dr.  Hackett, Mr 

 

Douglas, Mr. Adye  Thynne, Mr. 

 

Forrest, Mr. J. 

 

Question so resolved in the affirmative. 

 

Clause, as read, agreed to. 

 

Clause 55. (1.) The senate shall have equal power with the house of representatives in respect of 

all proposed laws, except laws imposing taxation and laws appropriating the necessary supplies for 

the ordinary annual services of the government, which the senate may affirm or reject, but may not 



amend. But the senate may not amend any proposed law in such a manner as to increase any proposed 

charge or burden on the people. 

 

(2.) Laws imposing taxation shall deal with the imposition of taxation only. 

 

(3.) Laws imposing taxation, except laws imposing duties of customs on imports, shall deal with 

one subject of taxation only. 

 

(4.) The expenditure for services other than the ordinary annual services of the government shall 

not be authorised by the same law as that which appropriates the supplies for such ordinary annual 

services, but shall be authorised by a separate law or laws. 

 

(5.) In the case of a proposed law which the senate may not amend, the senate may at any stage 

return it to the house of representatives with a message requesting the omission or amendment of any 

items or provisions therein. And the house of representatives may, if it thinks fit, make such omissions 

or amendments, or any of them, with or without modifications. 

 

Mr. WRIXON: I would now call the attention of hon. members to the new sub-clause which I 

propose to add to this clause, with some verbal amendments which the [start page 707] hon. member, 

Sir Samuel Griffith, has suggested, and which I am quite agreeable to accept. The new sub-clause 

which I propose to move would be numbered 6, and it would read as follows:- 

 

If the house of representatives decline to make any such omission or amendment, the senate may 

request a joint meeting of the members of the two houses, which shall thereupon be held, and the 

question shall be determined by a majority of the members present at such meeting. 

 

Mr. BAKER: I desire to move an amendment before that is put. I move: 

 

That all the words in paragraph 1, after laws," line 3, be omitted. 

 

That, I admit, is going straight to the point. This is the most important question in the bill, and it 

has already been often discussed. It is a question which will determine whether we are going to have a 

federation, or whether the bill will be one for the annexation of the smaller states by the large 

populations of Victoria and New South Wales. That is what it will resolve itself into, and that is what 

will be the effect of the bill. As I have already stated, I am not going to discuss the matter over again; 

but I think it is only right and fair that I and those who agree with me should have an opportunity of 

placing our views on record, so that, when we go back to the colonies that have sent us here, they may 

know what view we have taken of this matter. 

 

Dr. COCKBURN: I support the amendment. I think the framers of this clause find themselves in 

a dilemma. The clause is one of two things. It either decides that the houses have not co-ordinate 

powers, that is to say, that the senate is, in the first place, placed in a position of distinct inferiority to 

the house of representatives; or if, in an indirect manner it gives those powers to the senate which it 

appears to have taken away from it, it is a flimsy texture of words, and a mass of ambiguity, which 

will form no proper foundation for a lasting constitution. If it really takes away the important, powers 

of veto in detail from the senate, the it strikes at the very root of the principle of federation, because 

the principle of federation is that there should be houses with co-ordinate powers-one to represent the 

population, and the other to represent the states. We know the tendency is always towards the central 

authority, that the central authority constitutes a sort of vortex to which power gradually attaches 

itself. Therefore, all the buttresses and all the ties should be the other way, to assist those who uphold 

the rights of the states from being drawn into this central authority, and from having their powers 

finally destroyed. The whole history of federation in America, whether it be the United States or 

Canada, has proved this: that the tendency is towards centralisation, and away from that local 

government which is inseparable from freedom. I have heard it said that those who advocate state 

rights are taking a conservative view of the question. I would like to know since what time have 



centralisation and democracy been associated? Those who advocate state rights advocate local 

government, under whose shadow alone democracy can exist. There is nothing in common between 

centralisation and democracy, and if you handicap a house, which is erected, to preserve state rights, 

what have you to prevent the establishment, in this huge island of Australia, of a strong central 

government which is local only to one portion of the continent, and as far as the rest of the continent 

is concerned is distant and central? I maintain that a central government, just inasmuch as it never can 

be associated with the power of the people, is inseparably associated with tyranny, arising either from 

ignorance or design-frequently from ignorance-because a central and distant government can never 

properly appreciate the local conditions for which it is to legislate. I [start page 708] am surprised that 

any one in this Convention should for one moment say that to strengthen in every way the rights of 

the states, as such-to protect in every way the local institutions-is the conservative mission. The whole 

history of federation has proved it is otherwise. It was in the name of state rights, when the question of 

the Constitution of America was being discussed, that the most fervent appeals to liberty that ever 

stirred the human breast were made, and all those opposed to state rights were the conservatives, the 

monarchists of that time. The strongest upholders of state rights from time to time have been those in 

favour of government by the people, and it is only when you have state rights properly guarded, and 

safeguard local government, that you can have government by the people. Government at a central 

and distant part is never government by the people, and may be just as crushing a tyranny under 

republican or commonwealth forms as under the most absolute monarchy. I do hope that hon. 

members will not allow themselves to be hoodwinked in this matter. It seems that the crushing 

majority in favour of the state rights that are essential to federation, which we had at the 

commencement of this discussion, has dwindled away. I maintain that unless the state rights are in 

every way maintained-unless buttresses are placed to enable them to stand up against the constant 

drawing towards centralisation-no federation can ever take root in Australia. It will not be a federation 

at all. It will be from the very start a centralisation, a unification, which, instead of being a guardian of 

the liberty of the people, will be its most distinct tyrant, and eventually will overcome it. I do hope 

that we shall find that those who took a clear view at the commencement of our meetings have not 

been seduced from the views they then held, and that, as at the commencement of the debate, there 

will be a majority to vote with the hon. member, Mr. Baker. 

 

Mr. DEAKIN: The hon. member, in his impassioned harangue, did not define state rights, nor 

define the difference that will exist between the bodies which will, in his opinion, guard state rights-

that is, the local legislatures-and the legislative body that will represent the commonwealth. Surely the 

hon. member need not be reminded once more that the same body of people who will elect the state 

representatives on the one side will elect the representatives of the commonwealth on the other. The 

only difference is in the bundles in which these people are made up. The hon. member has chosen to 

base the whole of his argument on democracy and democratic rights. Will he proceed to show us how 

it is less democratic to intrust to the whole body of the people of Australia the control of their 

destinies than to intrust it to the same people, bound up in different bundles? 

 

Dr. COCKBURN: One is central and the other local government! 

 

Mr. DEAKIN: That is no answer as regards democracy. In almost every state the popular 

chamber represents manhood suffrage; but in no less than three states on the continent of Australia 

there are nominee upper houses. Is there to be any nominee upper house in the new legislature of the 

commonwealth? Where there are not nominee upper houses in Australia, there are upper houses 

elected on a limited franchise? Is a house in the commonwealth to be elected on a limited franchise? I 

maintain that the constitution of the commonwealth, as drawn in the bill, is more democratic than 

obtains in any state at the present time. We shall have the people's house elected by the whole body of 

the people, no nominee upper house, and no house elected on a limited franchise, except so far as the 

[start page 709] chambers with limited franchise may have votes in the different states in the election 

of senators. The legislature of the commonwealth will be more democratic than that of the states, and 

the constituents of the commonwealth will be exactly the same as those of the states. The hon. 

member said that in the course of history we should find one division of parties-the democratic ranged 

on the side of state rights, and the conservative ranged against them. Will he tell us then that, in the 



United States of America during the recent disastrous controversy which rent that nation from side to 

side, the representatives of the southern states, who claimed the state rights he claims to-day, were the 

democrats of America; and will he tell us that Abraham Lincoln, and the states of the north, who 

resisted disunion, and the extreme and extravagant doctrine of state rights, were the conservatives of 

America? Will he tell us that the democratic population of America was to be found ranked on the 

side of those who claimed the right of secession and absolute privileges of the states, or will he tell us, 

as he must, that it was the democracy of America which gave its verdict for union, and against any 

extravagant doctrine of state rights. In the history of Switzerland, to which he is so fond of referring, 

the hon. member can find precedents that might justify him in some of his suppositions were they not 

balanced by precedents in an opposite direction. Switzerland has tried both plans-has tried unification, 

and rejected it, and trying federation, which he considers democratic, has found it equally a failure. 

 

Dr. COCKBURN: And has now what I am contending for! 

 

Mr. DEAKIN: And has found at last that it was necessary to adopt some such happy medium as I 

shall show is adopted in this bill. 

 

Dr. COCKBURN: Exactly what the hon. member, Mr. Baker's, amendment is! 

 

Mr. DEAKIN: I will come to that in a minute. One more argument. Cherishing, as I do, quite as 

warm a feeling towards local government, and quite as great a reverence for the powers of local 

government as the hon. member himself does, I give my next illustration with some reluctance; but it 

will at all events show what I am only at present concerned to show-that is the erroneousness of the 

hon. member's claim that history proves the democratic character of state rights as against the rights of 

centralisers. I ask the hon. gentleman to turn to the republic of France, and note what has been the 

policy of all its democratic leaders since Gambetta first laid his policy before its parliament. I do not 

say that the policy is a right one; but I do say that the hon. gentleman's history is all wrong if he 

neglects the centralising tendency of the policy which from the time of Gambetta until now has been 

handed on from leader to leader of the Left, and been embodied as the first principle of the democratic 

policy of France. Without approving of that doctrine, I say that the hon. member's history is 

incomplete, and that there can be shown as much democratic precedent for centralisation as he can 

show for state rights. But the hon. member, returning to his former argument with great force, says 

that in Switzerland the two houses are coordinate, and therefore be desires the two houses in this new 

commonwealth to be coordinate. But what I wish to point out to the hon. member-although in that 

case, and in the case of the United States, I can only reply to his former illustration by my former 

arguments-is that there he is speaking of a government not responsible in our sense of the term a 

government that is shaped upon entirely different lines. There are many like myself, who would be 

perfectly prepared, if we were bound to change our present, constitutions altogether, to adopt the 

Swiss [start page 710] system, with its co-ordinate houses, its elective ministry, and its referendum, by 

which the electors themselves were made masters of the situation; but while we would be prepared to 

consider a proposal of that kind, the Swiss relation of the two chambers has no analogy whatever to a 

constitution such as ours, in which it is proposed to retain responsible government, and and in which 

the government must be responsible to the people's chamber. Responsible government, so far from 

being less democratic than Mr. Baker's proposal would make it, is more democratic by far-not more 

democratic than the Swiss Constitution, if you take it as a whole, but certainly more democratic than 

this constitution would be with an upper house coordinate with the popular chamber. We have had the 

experience of several centuries on some points, and one century at least to warn us of the danger of 

endeavouring to establish anything like coordinate power between two houses when the responsible 

government has its chief seat and authority in one. To do so would be to shift the centre of gravity of 

our political constitution. It would be to alter the balance of power to such an extent as to render the 

constitution strange to us, something of which we have no knowledge, as to which precedents would 

offer us no guide, and as to which we could form no idea of the future 

 

Mr. BAKER: We have no knowledge in the present case! 

 



Mr. DEAKIN: We have quite sufficient knowledge of the kind of federation we are about to 

establish. If you establish two co-ordinate houses with equal powers as regards all legislation, and 

equal authority in the transaction of business, and place a responsible government in one of those two 

houses bound to answer to the demands of its constituents, the whole body of the people, and pit it 

against the home which draws its representation from the legislatures of the several states, you will 

simply provoke an internecine conflict on a more colossal scale than anything which has ever been 

witnessed in a constitutionally governed country. But I am not concerned in answering arguments 

which have gone to some length in this direction. I am only concerned at the present moment in 

following up the contention of the hon. member with reference to democracy. How can he justify his 

argument for entrusting co-ordinate rights to a house which is not directly elected by the people, 

which is elected in part by nominee chambers and by members elected with a limited franchise-how 

can he intrust to such a chamber an equal authority with a chamber elected by the whole body of the 

people? He says that his anxiety is democratic. How is it possible for any one with those words upon 

his lips to contend that a constitution which checks and limits the power of the people, as he would 

have it do, which places an absolute veto in its path-a veto not coming from the people directly, is a 

democratic constitution? Those who argue for constitutional government find themselves in a 

somewhat strange position when they see the extraordinary combination in the last division of 

reactionary radicals and iconoclastic conservatives sitting together on the same bench. To see men 

whose avowed object is to place all authority at once and unreservedly in the hands of the electors 

sitting cheek by jowl with gentlemen who will adopt any motion, no matter how circuitous, no matter 

how vague, how hampered, and how inconsistent, so long as it defeats universal suffrage- 

 

Mr. HACKETT: Name! 

 

Mr. DEAKIN: I could name one or two if I desired to enter into a personal argument, and 

certainly the gentleman who has interjected would be one of the first. 

 

Mr. HACKETT: As an iconoclast or a reactionary? 

 

[start page 711] 

Mr. DEAKIN: I should say that the hon. gentleman is a combination of both. I will not enter into 

reminiscences as to the hon. gentleman's opinions but I will say that a gentleman who in Australia, in 

the nineteenth century, deplores the loss of the personal power of the monarch, and the loss of the 

power of the English Lords, as compared with the power of the Commons, is to my mind an 

anachronism. I do not wish to be diverted by any of these pleasant passages with an old personal 

friend and associate of mine from the point, which was that of the constitutional bearings of 

democracy. I am not concerned at present with any other question. No other has been raised. I should 

like the hon. member, Dr. Cockburn, to ask himself how be would submit to the people of South 

Australia-shall I say the fierce democracy of South Australia-a proposition such as has been embodied 

in this clause-a proposition which would give them in the constitution of the commonwealth far less 

power than they now enjoy under their own constitution-a constitution which would embrace them, it 

is true, within a federation, but which would leave them in that federation less trusted than they are in 

their own colony? I would ask the hon. gentleman to recollect that we are not here for the mere 

exercise of our own opinion as to what might be absolutely the most perfect constitution that could be 

framed. If we were, there are certain important amendments which, for my own personal satisfaction, 

I should like to see introduced even into this bill. But they would be amendments in exactly the 

opposite direction to those which the hon. member desires to make; and the reason why I should wish 

to make them in an exactly opposite direction to those of the hon. member would be to commend this 

bill, even more than I believe it is already commended, to the democracy of Australia; because I 

believe that if we indulged in any scholastic exercises of the kind proposed in order to meet imaginary 

state rights we might as well consign the bill at once to that limbo of political forgetfulness which is 

bounded by the boards of a blue-book. We should place this bill in vain before the democracy of 

Australia if we presented it with a provision on its forefront for the establishment of two coordinate 

houses, one of which, though not elected by the people, would have power to negative all that was 

done by the house directly elected by the people. Of course, if this were a general argument, I should 



be pushing that point too far. l am perfectly prepared to accept this constitution as it stands in the bill. 

I believe it to be a good and workable constitution, and one which the people themselves can shape 

under its own provisions hereafter into any form they may desire it to take; and I believe important 

reforms will be carried in the early future under this constitution by means of the powers of 

amendment which it affords. I am only pressing the argument in an extreme form now, because I am 

replying to the still wore extreme utterances of the hon. member, Dr. Cockburn. I shall be quite 

content to let the question between us be decided by the verdict of the masses of the people, given by 

their own vote, on this constitution as against the amendments which the hon. member has suggested. 

As far as I know the people of my own colony, at all events, I venture to say that they would accept a 

constitution of this kind, while for democratic reasons they would indignantly reject a constitution 

which contained a proposal for the extravagant embodiment of state rights, and the elevation of a co-

ordinate senate as a rival to the chamber which they themselves created to express their will. 

 

Dr. COCKBURN: First of all I would like to say that in using the word "democracy"-and I think 

it might be as well that we should come to an understanding [start page 712] as to what we mean by 

the term-I meant government by the people, the one form of government only under which freedom is 

possible. The hon. member who last spoke asked if I would trust such large powers to a senate not 

directly representative of the people. I use, in reply to that, the old argument which has been used over 

and over again-that there is no reason whatever why the senate should not be made just as 

representative of the people as the house of representatives. The hon. gentleman asks if I would intrust 

such powers to a house partly elected by nominee members? I protested also against that. But you 

must take the constitution as it is, if it is passed; and, as against the flaw which the hon. gentleman has 

detected in the senate, I set up the flaw which we have found in the house of representatives, and I 

would ask him, would he agree to intrust freedom to a house partly based on the exclusion of 

manhood suffrage, and elected by plurality of votes? Is not that as fatal a flaw in regard to the house 

of representatives as is the other in regard to the senate? It is far worse. 

 

Mr. DEAKIN: The house of representatives will soon alter that! 

 

Dr. COCKBURN: I am astonished to hear my hon. friend talk of centralisation as a system under 

which the government of the people can flourish. It is the first time I have ever heard any statesman of 

repute give utterance to such an extraordinary statement. 

 

Mr. DEAKIN: Gambetta! 

 

Dr. COCKBURN: I consider that the whole question was summed up at the conference at 

Melbourne last year by Sir John Hall, when he said that democracy, which is government by the 

people, demands that the government should be within sight and hearing of the people. Surely the 

hon. gentleman will not attempt-surely the English language was never meant to be so twisted as to 

say that centralisation can in any way be compatible with democracy or with the power of the people! 

 

Mr. DEAKIN: Gambetta! 

 

Dr. COCKBURN: Local freedom and government by the people are inseparable. 

 

Mr. DEAKIN: Hear, hear! 

 

Dr. COCKBURN: Surely the hon. member does not mean for a moment to assert to the contrary! 

Now, a very ingenious argument-an argument which I foresaw at an early stage of the debate and 

partly anticipated then-was raised by the hon. member in regard to the War of Secession. I was 

speaking of the old parties-the party which was headed by centralisers such as Hamilton, and the 

party, headed by Jefferson, for local government or state rights. After a time, as I mentioned in a 

former debate, the, party questions got confused, and by nothing so much as the War of Secession, 

because then, very strangely, that party which had always made for liberty and state rights claimed, by 

a curious irony of fate, as a part of their right under their claim of state rights to establish and maintain 



slavery. The party of liberty became the party of slavery, and the party for centralisation became, by 

most curious historical irony, the party in favour of freedom. It was that confusion of thought that 

entirely abolished the old lines of parties in America, and as a matter of fact, the parties in America no 

longer exist. They were destroyed; all the reason of their existence was destroyed by the War of 

Secession. Liberty and slavery got so mixed up that no one knew where they were. The centralisers 

were for liberty, the people for local freedom were for slavery, and the result has been, as has been 

well stated by Mr. Goldwin Smith, that the issues are so confused that the two casks representing the 

old parties, the federalists and the democrats, no longer retain the odour of the liquor with which [start 

page 713] they were once filled. So that any argument taken from that source is very ingenious, but is 

entirely opposed to fact. The whole issue has been traversed and destroyed by that miserable war in 

which for once the states rights men happened to be wrong; and, although they were the exponents of 

freedom from the very commencement of the Constitution, they set themselves against the very 

essence of freedom and personal liberty. I think the hon. gentleman will not attempt to press that. 

 

Mr. CLARK: That version will stand correction yet! 

 

Mr. MCMILLAN: There is another view! 

 

Mr. DEAKIN: Quite another view! 

 

Dr. COCKBURN: Well, history is capable of very different interpretations. However, I think 

nothing is clearer than that the parties destroyed themselves over that business, and nothing which has 

occurred since can be traced to the old parties. There is no doubt that this confusion of thought in 

America, this destruction of the states rights party by allowing themselves to be besmirched with the 

infamy of slavery, has been fraught with very disastrous results to the Government of America as a 

government by the people. What with the constantly eating power of the central government taking 

away from their powers on the one side, and what with the growth of municipal powers on the other, 

the area of action for the state Governments has become extremely limited-has become so limited that 

we can no longer look to America as that great field in which the problems, social and industrial, of 

the future are to be worked out. Why, the local parliaments in America meet only once in two years as 

a rule. I maintain that the great function that Australia has to perform among nations is to work out the 

great social and industrial problems with which we find ourselves face to face. That can only be done 

with all the prestige that a government can secure. It can only be done-and I know my hon. friend 

agrees with me in this-with local governments. It cannot be done by central influence; it can only be 

done in experimental plots. That is the reason why I tremble at the thought of the prestige of state 

governments being sapped, because it is necessary that they should have all possible prestige in order 

to have an authority adequate to work out these problems. I am afraid if from the first you handicap 

the states rights, seeing that the tendency is all the other way,-if from the first you remove those 

buttresses which are necessary to maintain those states rights, it will be one declivity from the present 

local governments down to centralisation. I can see nothing to stand in the way but states rights, 

which, I maintain, all those who believe in government of the people by the people ought to the very 

utmost of their power to uphold. 

 

Sir SAMUEL GRIFFITH: What are the buttresses? 

 

Dr. COCKBURN: You take away coordinate powers as to everything. 

 

Sir SAMUEL GRIFFITH: As to what? 

 

Dr. COCKBURN: As to money bills. Except as to the introduction of measures the two houses 

have coordinate powers in the two great federations of the world. What is the central government to 

do? It is, first of all, to have the collection of £8,000,000 or £9,000,000 right away, and to have the 

right of imposing any other taxation. We all know that the tendency of all governments, and rightly 

so, is to augment their own importance and to act up to the full extent of their authority. We give the 

federal parliament all the money and we give them powers which are simply enormous. Under the 



heading of military and naval defence of the commonwealth, they can do almost everything. They can 

make roads; they can build railways; they can lay submarine cables; they [start page 714] can erect 

enormous public works. You give them the power under that one heading of spending nearly the 

whole of the money. 

 

Sir SAMUEL GRIFFITH: What about the buttresses? 

 

Dr. COCKBURN: I say that unless we give full power to the senate to veto appropriations in 

detail, and unless we give them that power without the slightest ambiguity, then we remove the only 

buttress which state rights have. I said at the commencement of my remarks that those who framed 

this clause were in a dilemma. In America the constitution was not based on ambiguity. The men there 

who earned credit for themselves for all time saw distinctly what they were aiming at, and then 

expressed their thoughts in the most nervous English possible, without the slightest trace of 

ambiguity. This clause is, I say, ambiguously expressed, and either really gives to the senate the 

power of veto in detail, or it takes away from the senate that power. It takes away the only safeguard 

which the state rights have to avoid this machinery, which is being started under the name of 

federation, from becoming a central government; a unification of the whole of Australia; a 

government so central and so distant from many parts of Australia, that I maintain it is inconsistent 

with the continuance of our local government, especially with the maintenance of our separate states 

as experimental plots in which we can work out the problems of the future, and in which the new 

world may be looked to to redress the wrongs of the old. I do hope that the state rights party have not 

shown themselves at the very commencement to be of such a character that after a few days they can 

be seduced from the views which they so rightly held at the commencement of our proceedings, and 

which they strengthened in every way by precedents gathered from every confederation which has 

stood the test of time. 

 

Sir SAMUEL GRIFFITH: I believe I am one of the persons referred to by my hon. friend, Dr. 

Cockburn, as the state rights party. I expressed my opinion very plainly some weeks ago on this 

subject. I do not think the principles I then maintained are in the least degree departed from in this 

clause as it now stands; but I have always felt in dealing with this matter that where there are two 

strongly opposed opinions in this Convention, unless we dealt with the subject in a spirit of 

compromise, there would be no chance of arriving at a conclusion. 

 

Mr. DIBBS: The majority have sometimes given way to a small minority 

 

Sir SAMUEL GRIFFITH: I do not think so. I think a reasonable compromise has been effected. I 

do not intend to make a long speech; still less do I intend to indulge in any declamation. But I should 

like to answer one observation made by the hon. member, Dr. Cockburn. He tells us that this clause is 

ambiguous. It is not ambiguous; it expresses exactly what it means-exactly what is to happen in every 

case where there is a difference between the two houses. Where it fails in expression is this: it does 

not profess to prophesy what will be the result of its working under the constitution we propose to 

establish. In that sense there must necessarily be clauses in a constitution which are ambiguous. Who 

can say what will be the development in the course of some thirty or fifty years of some of the clauses 

we are now passing? Who can tell what will be the precise manner in which these provisions will 

work out? Who can tell what will be the practical operation of them? What we propose to do is 

perfectly plain. As to all laws, except two classes, the rights of the two houses are completely co-

ordinate. As to the ordinary annual appropriation bill, the senators have to express their wishes in a 

manner different from that in which they express them in regard to other [start page 715] bills. The 

same with regard to taxation bills. And with these exceptions the powers of the two houses are co-

ordinate. I think it is a very reasonable compromise, and that all those in this Convention who really 

desire to see a federation of Australia brought about might fairly accept it, or something like it. 

Because, remembering the old maxim-I do not know who first used the words-"that those who want 

the end must want the means," it is of no use for hon. members to profess to want federation while 

they refuse to accept the means necessary to obtain it. I am quite certain that unless a compromise 

something like that proposed be accepted, federation cannot be brought about. 



 

Mr. MUNRO: Hear, hear. It will be utterly impossible! 

 

Dr. COCKBURN: That is to say, that those who want unification will not abandon their aim! 

 

Sir SAMUEL GRIFFITH: I do not want unification. I strongly object to it. I am perfectly 

satisfied that under this constitution there will be no unification, because state rights will be perfectly 

preserved. That is my opinion, at any rate. I do not propose to make any further observations. I will 

merely repeat that if members of the Convention really desire a federation they will not vote against 

the only possible means of obtaining it. 

 

Sir JOHN DOWNER: I do not think any one can doubt that my desire is to see federation 

brought about. With me it is not at all a newfangled notion. From the very initiation, within my 

parliamentary experience, of federation proposals I have been always found a strong supporter of 

them. Upon this question I scarcely think that those who take the view I take of this matter-because 

they sincerely entertain certain views as to the lines upon which a true federation can be permanently 

maintained-should be necessarily subject to the reflection that they are not sincere in the cause of 

federation. Sir, I think that if we are to have a federation of a permanent nature it must, on its 

initiation, be founded upon a perfect understanding, and on the most complete good faith. If there be 

any ambiguity in the language or in our intentions which is capable of being interpreted by one 

portion of the dominion in one direction and by another portion in another, the true basis of federation 

has not been arrived at, and instead of founding our arguments on mutual goodwill and a perfect 

comprehension of each other's intentions, we are at the very outset sowing discord, and I am sure will 

not be able to appreciate the results which may follow. One reads the views which are expressed by 

newspapers upon this question from time to time, and one also hears the views expressed here on the 

subject by various delegates. We are told by one branch of the public press-which, if it does not 

always represent, does sometimes to a large extent direct public opinion-that the basis of this bill is 

the recognition of the inferiority of the upper house of the legislature proposed to be established-the 

recognition of certain lines, which, in my opinion, are absolutely inapplicable, although well known to 

the English people, and which have been here in effect faithfully preserved, the only variation in 

substance from old constitutional lines in the bill now before us being that the senate is authorised 

legislatively to do what it now does without legislative authority. The law of the constitution, as was 

well said by Bourinot in his essay on Canadian federation, consists, not merely of the letter of the law, 

but also of what be calls the convention of the law-understandings superadded to the law which in 

strictness he says are not the law at all; but which still have all the force and authority of law, because 

they are the basis on which the law is made. Our understanding superadded to the law have all [start 

page 716] the force of public opinion to back them up, and in this instance I say we ought to have a 

most complete and perfect understanding as to what we intend by this new departure in legislature. 

We ought not only to settle whether or not, if it comes to the bitter end, the senate representing the 

states will have the practical power of substantially expressing its voice in matters upon which the 

legislative councils of the different colonies are prohibited from expressing theirs; but whether in 

addition to that it is the general understanding of delegates here in the first instance, and beyond that 

altogether, whether it is the general understanding of the people of Australia, that that is to be the 

position of affairs. Now, if the hon. member, Mr. Wrixon, in the very able speech he delivered the 

other day, directly expressed what this law is intended to be, and in so speaking expressed the views 

of the delegates here and of the people of Australia, I have very little to say. If we were now for the 

first time making a constitution, if we had no precedents to guide us, no traditions to influence us, it 

would matter little whether we gave this power of amendment, if afterwards we gave a power to 

substantially bring about the same result, although in a different way. But if this constitution is to be 

interpreted by analogy and relation to constitutions that have preceded it, with those with which we 

are most familiar, and if this power of making a request is, after all, to be merely an ad misericordiam 

appeal from the senate to the house of representatives to oblige them by making this or that 

amendment, the senate telling them in effect in the same breath that if they will not make it they, the 

senate, will not insist upon it, then this provision, clear as it may be in the letter, is nevertheless a 

delusion and a sham, and will bring about in no way what the words would express. That is the 



ground which I take. I had some notions, which I have expressed in the course of the debates which 

we have had, as to the kind of executive that ought to exist. I am willing, on reflection, to leave those 

altogether out of consideration, provided that the two branches of the legislature are established in 

proper relation to each other. I am quite satisfied to leave it to what has been constantly termed the 

natural evolution of things to determine what shall be the test of the durability of the executive, so 

long as we have first settled the basis on which the two branches of the legislature are to co-exist. If in 

effect we have denied the senate the power of amendment, though we mean them to have it in 

substance, then we are not ingenuous. If, on the contrary, we mean to make it appear that we are 

giving the power of amendment in effect, while in substance we do not intend it, then we are more 

disingenuous. My objection is simply this: That the foundation of all true federation should be in 

perfect sincerity and in perfect mutual understanding, and I object to the mode which has been 

adopted here, in which you either give the substance, assuming not to give it, or in which you adopt 

the converse of that proposition. That is practically all I wish to say about it. With the senate as it 

ought to be, and I believe will be, and as we have made every provision for making it, the only true 

aristocracy, to use the words of the hon. member, Sir Henry Parkes, an aristocracy of ability, of worth, 

and in the general estimation of the public-if that body, selected from the very best of the people, 

surrounded by safeguards to insure the best selection, is not fit to have power given to, it co-ordinate 

with the power of the other branch, selected more indiscriminately and less carefully, I fail to see any 

logical reason for the difference in their authority. All the analogies which have been drawn, both 

with the House of Lords and the House of Commons, have no application [start page 717] whatever. 

The analogies with reference to the legislative councils and legislative assemblies have more relation, 

but still those bodies are by no means analogous. At all events, we have surrounded in our bill the 

election of the representatives in the upper branch of the legislature with every means to ensure their 

worthiness. We have insisted upon their being resident in the dominion for five years, whereas in the 

case, of members of the house of representatives we have only insisted that they should have resided 

three years. We have insisted that the senators shall be above 30 years of age, whereas for the house 

of representatives manhood has been considered to be a sufficient qualification. We have insisted 

upon the senators being selected by the elected of the people, whereas the others are elected by the 

people themselves indiscriminately. We have taken every means following the analogy of the United 

States to ensure our senate being as eminent in its personnel as that remarkable body has always been 

eminent. For what could we have been surrounding this body with all these precautions if it were not 

with the object of recognising the states as entities with co-ordinate rights, acting together with the 

other branch of the legislature, and as a result taking care that those who represented them should be 

endowed with every qualification to fit them for so onerous a position? In this bill I think we are 

making a mistake. The powerful senate, as I believe the first senate will be, will no doubt prove that 

the statements of the hon. member, Mr. Wrixon, are absolutely accurate, and the result will be a 

conflict amongst the states immediately arising from misunderstanding, for which we, placed here to 

bring about mutual understanding, cannot say for a moment that we are not to some extent 

responsible. It is on these grounds that I support the amendment. 

 

Mr. MCMILLAN: I do not know whether it is the desire of the Committee to take a vote on this 

matter to-night. My own opinion is that we ought not, and, as I wish to move an amendment, which I 

should like to have put in perhaps better phraseology than I can command myself, I would much 

rather that the debate should be adjourned now. 

 

Mr. DEAKIN: The hon. member, Mr. Munro, is prepared to speak! 

 

Mr. MCMILLAN: In that case, I will give way. 

 

Mr. MUNRO: We have now arrived at the point where we have to decide whether or not our 

labours shall be in vain. 

 

Mr. ADYE DOUGLAS: No! 

 



Mr. MUNRO: Surely I have as much right to express my opinion to that effect as the hon. 

member has to say "no." I confess that if there were no other consideration than my personal view, I 

should at once reject the compromise we have arrived at, because I am entirely in favour of 

responsible government, and responsible government can only exist by the power of the government 

to control the finances. I say that the compromise submitted on the present occasion is one which, if I 

were only to consider my personal view, I would at once reject as utterly unworthy of a free people to 

accept. I have, however, to take into consideration the views of those opposed to me, and I have a 

right to respect those views. Seeing that those views go altogether contrary to mine, I am willing to 

yield largely in order to have those views given effect to. But I do know this, that if the clause is 

carried as now proposed it will take all the power that we possess, and all our influence, to get our 

people to accept it. I also know that if it be amended in the direction proposed, it will be absolutely 

impossible to get the people of Victoria to accept it. That being so, I feel the responsibility of the 

position which I occupy. I have come to the colony of New South [start page 718] Wales on the 

present occasion with the determination to do everything in my power to secure federation. I am not 

going to take up much time. I want to know exactly how we are placed. I say that I am prepared now 

to accept the compromise arrived at by the Constitutional Committee, because I wish to respect the 

views of others. But if we are to depart from that compromise, I am satisfied that it will be utterly 

impossible for me to ask the people of Victoria to accept it. I know what their views are; and I say that 

I should not be justified in asking those people, who have the absolute right now to make their own 

laws, to tax themselves as they think proper, to pay their debts as they think proper, and do whatever 

they can as a free people-to give up their rights and give up their privileges and to be put in a position 

in which a minority is to rule. The concession we are making in accepting this proposal from the 

Constitution Committee is a concession which, as I have said, it will be all we can do to justify. Being 

heart and soul in favour of federation, I am willing to accept a compromise; but I tell hon. members 

seriously that if they want to have federation, and want the larger colonies to be included, they will 

not accept the amendment, because if that amendment is accepted, it will be utterly impossible for us 

to agree to it. I do not think it will be of any use for me to go into the question as to what the effect of 

the amendment will be, or what the effect of the clause as it is will be; all I have to do at present is to 

deal with the matter from a practical point of view. I ask myself, and my brother delegates here, are 

we or are we not in favour of federation? If we are in favour of federation, we shall concede as much 

as we can. The utmost that I could possibly concede is what is contained in the clause as it stands. 

 

Mr. WRIXON: With the amendment of which I gave notice! 

 

Mr. MUNRO: I say most distinctly that the clause as it stands does not accord with my views at 

all. The clause as it stands is a restriction upon public liberty, upon the rights of the people to tax 

themselves. If I had my own way, I should have a totally different clause; but under the 

circumstances, and to give way as far as I can to the views of other people, I am willing to accept it. 

But I say in all earnestness, that if the amendment of the hon. member for South Australia is carried, 

as far as the colony of Victoria is concerned, it will be utterly impossible for us to attempt to federate. 

 

Mr. MCMILLAN: I think I had better make now the few remarks which I intended to make, and 

indicate the kind of amendment which may possibly be a compromise for both parties. We have had 

some language of a rather peculiar and drastic character during the last couple of hours, and it has 

been said that some of us have been perverted from the faith with which we started in the Convention. 

I am no pervert from the faith with which I started, but, like other hon. members, I must accept the 

fact that compromise is necessary when such divergent interests appear to be concerned. I do not 

pretend to be a profound student of constitutional history, but I have had the honor of listening to 

many speeches in this Convention, and in a practical way, and with my own common-sense I have 

tried to dissect the views put forth by hon. members, and with all due deference to those high 

constitutional authorities-and I am particularly sorry to differ from my hon, colleague, Sir Henry 

Parkes, and that very able man, the ex-premier of Victoria, Mr. Gillies-men whose lead I can follow, I 

think, on almost all political matters-still in spite of their opinion I hold that it would be far better, and 

would work better in the future, if we, allowed the senate, outside the appropriation bill for services of 

the year, to have [start page 719] power to amend money bills. I do not hold for one moment that that 



senate, attracting the best men of Australasia within its four walls, would be of that pettifogging 

character that it would interfere with every little jot and tittle connected with the expenditure 

sanctioned by the house of representatives. I am reminded, and I only quote from memory of years 

ago, of the saying of a man from whom we glean a great deal of our political wisdom, that great and 

acknowledged power is not injured either in appearance or in fact by an unwillingness to exert it. The 

men who compose that assembly will deal very carefully with all matters connected with the people. 

They will know that the lower house will have an appeal to the people-an appeal which they cannot 

resist, and they are not likely to lower their dignity by continual jealousy of and wrangling with that 

assembly representing the whole of the country. I do not take up the position which some hon. 

members take with regard to the upper house as representing the different states of Australasia. I 

know that that is one of the prominent features connected with its functions, but at the same time we 

are trying to erect a kind of government on the basis of previous constitutions. We, for good or for 

evil, say that it is necessary to have two houses of parliament; and I want to know, if you have two 

houses of parliament, what is the good of the second house unless it has the power of review, the 

power of suggestion, and the power in every way of co-ordinately dealing with legislation? Now, let 

us look at the progress of events. When our new constitution comes into force the first thing that will 

engage the federal parliament will be a tariff bill, a taxation bill for the whole of the colonies; and will 

anybody say that there will be any difficulty in a new departure like that, in the very first great act of 

the new legislature, with the upper chamber of that legislature, not a nominee chamber, not an upper 

chamber like the House of Lords, but an upper chamber, if not itself directly drawn from the people, 

at least elected by those who, are drawn directly from the people? There is no doubt that between the 

divergent views of the two parties there must be some compromise; but it is possible to make a 

compromise without at the same time giving up every portion of the principle. I must say that I would 

sooner see this constitution not come into effect than see anything done that would, to any extent, 

lower or degrade that properly co-ordinate branch of the legislature. There are two, ways of doing 

everything, and the proposed mode of sending suggestions from the properly co-ordinate chamber to 

the other chamber is, to my mind, the most clumsy, the most undignified, and the most humiliating 

procedure that could ever be enacted. Talk about following the lines of the British Constitution! Why 

you introduce here a new principle which was never heard of before. It has been heard of in South 

Australia, but I do not believe it has ever been enacted. 

 

Mr. PLAYFORD: It has worked for years! 

 

Mr. MCMILLAN: In South Australia. 

 

Mr. PLAYFORD: Yes! 

 

Mr. MCMILLAN: But it has not been enacted. 

 

Mr. PLAYFORD: No, but it has been in operation. It has been agreed to! 

 

Mr. MCMILLAN: I am speaking of an enacted constitution. As my hon. friend opposite said, the 

senate will not come to the lower house in the dignified position of a chamber offering advice, and 

giving suggestions by right of its legislative power. 

 

Mr. PLAYFORD: They would if it were so enacted! 

 

Mr. MCMILLAN: They would come, as has been properly said, with an ad misericordiam 

appeal, asking the other chamber [start page 720] to be gracious and kind enough to take their 

suggestions into consideration. 

 

Mr. PLAYFORD: No! 

 

Mr. MCMILLAN: We must remember that we are making what is called a paper constitution. It 

may be well enough for us, in the liberal spirit of our debate, to say that we do not intend this to be an 



undignified procedure; but once it is crystallised into an act of parliament you will have the lawyers 

throughout Australia dealing with it as a paper enactment, and would it not be a fair inference for any 

member of the house of representatives to say, "This upper chamber has no right to dictate to us; the 

constitution only gives them the right to make ad misericordiam representations; they are not in any 

way equal to us? I use this very strong language to show that I am still of the opinion with which I 

entered the Convention with regard to the judiciousness on our part, with the view of carrying out 

federation, of giving both houses coordinate powers. Still, there must be some compromise, if we are 

to bring about federation at the present time. What I should propose would be this: Of course, it is 

allowed on all hands that it would be very inconvenient for the upper house to interfere with the 

different items in the appropriation bill, which simply appropriates revenue and carries out a settled 

policy involving no new departure; but no upper house would care to interfere with such a bill, 

because there is no doubt that the executive authority would be more or less represented in the lower 

house. However, we now come to deal with the question of a new policy, with the question of 

taxation, which must be one of the more radical questions in any federation of this kind. What I 

should propose-and it is not essentially different from the present proposition, but, to my mind, will 

maintain the dignity of the upper house-is that the upper house, when it receives these money bills, 

should have a right to discuss them, and to amend them in the same way as they do any other bills. 

 

Sir HENRY PARKES: No! 

 

Mr. MCMILLAN: Then their amendments will go down to the lower house, not as suggestions, 

but in the ordinary constitutional way. Supposing the lower house accepts half of the amendments and 

rejects half of them, we can make it absolutely necessary when the bill is returned to the upper 

chamber for that body to either accept or reject it. 

 

Mr. PLAYFORD: It is the same thing only in different words! 

 

Mr. MCMILLAN: You get the same thing; but you do not introduce a miserable subterfuge, 

which degrades and lowers the dignity of the upper chamber. 

 

Sir HENRY PARKES: It in no way degrades it! 

 

Mr. MCMILLAN: Let us look at the question a little further. Anybody would think that this 

power of veto was to be dormant; but surely if you give the power of veto, you give one of the 

strongest and most powerful motives for the rejection of the whole measure. 

 

Colonel SMITH: A great deal too strong! 

 

Mr. MCMILLAN: The hon. gentleman would give the upper house nothing at all. The means 

which I propose would to a certain extent bring about finality. There can be no finality between 

bodies of this kind, except by compromise and mutual concession, or, in the case of the lower house, 

by ultimate appeal to the people. By adopting the proposal I suggest, you do not strain the 

constitution; you do not put within the four corners of this enactment something which by inference 

may be said to show clearly that the upper house is on a lower status than the lower house with which 

it is to be co-ordinate. It seems to me that if my proposition is adopted, you allow the members [start 

page 721] of the upper house to go through the bill in the ordinary way upon the ordinary lines, and 

instead of their amendments going down as suggestions, they go down in the first place as 

amendments-as indications of what they require to be done, if they are to pass the bill. Of course at all 

times, as now in the case of every ordinary bill, they are quite open to agree to a compromise, even 

upon their own amendments. And when the bill comes back, I suggest that it should either be accepted 

or rejected, so as to bring about to a certain extent finality. This, I believe, would be a much more 

acceptable form of carrying out what I can only conceive is a very clumsy device, and it in no way 

derogates from the dignity of the upper house; but at the same time keeps together the ordinary form 

of our constitution, and will, I believe, in every way effect what is attempted to be effected by the 

clause. The reason I asked for an adjournment was because I would rather have my own views put 



into shape by a legal member of the Committee, and I shall then be very glad to see a vote upon the 

question. I cannot vote for the sweeping amendment of the hon. member, Mr. Baker, because I still 

think that the appropriation bill should be left entirely in the hands of the lower house for convenience 

more than for anything else. It deals with the appropriation of revenue to be raised on a policy to 

which the upper house has previously agreed, and it does not stand on any analogous footing whatever 

with the new policy adopted with regard to money bills. That is all that I have to say, and I should like 

very much to be able on Monday to test the feeling of the Committee on the subject. 

 

Sir HENRY PARKES: I only rise to say that if an amendment of the character which is suggested 

is moved, I shall feel it my duty to submit another amendment restricting the senate from amending or 

touching in any way bills appropriating revenue, or imposing new burdens upon the people. 

 

Progress reported. 

 

ADJOURNMENT. 

 

Motion (by Mr. MCMILLAN) proposed: 

 

That the Convention do now adjourn. 

 

Mr. BROWN: On the motion for the adjournment of the Convention, I take the opportunity of 

expressing my very great regret that urgent private business will compel me to leave Sydney 

tomorrow. I need not say that, having taken the interest I have taken in this important subject, it is a 

matter of great regret that I am compelled to leave before the work of the Convention is completed, as 

I hope it will be. I rise more for the purpose of expressing now-as I shall not have the opportunity of 

expressing it at a more fitting time hereafter-the obligation which I, in common with other members 

of the Convention, feel that we are under to the Government and people of New South Wales for the 

manner in which we have been received on this important occasion. I do most sincerely hope that the 

difference of opinion that has arisen amongst the various delegates will be arranged, so that when the 

work for which this Convention was called together is completed a measure will be placed before the 

citizens of Australia which will meet with their approval, and that we shall find that our work here has 

not only not been in vain, but that we have contributed to the building up to the great Australian union 

which we are all desirous of seeing established. I regret that I am compelled to leave. I have not taken 

any very active part in the debates of the Convention because I have found from time to time that the 

ideas I should have been inclined to express have been taken up by others. Therefore I did not think it 

necessary to trespass on the time of the Convention. I [start page 722] have, however, followed the 

debates very carefully, and I think those who estimate the work of the Convention by the mere 

number of the hours during which it has been sitting here formally would form a very inadequate idea 

of the work which has been accomplished. Very much work has been done by the committees, to 

whom we are very much indebted, and very much more work also, I am satisfied, has been done by 

the private consultations of hon. members with one another. I desire, as I have stated, to take this 

opportunity of returning my sincere thanks to the people and the Government of New South Wales for 

the manner in which we have been received here, and to congratulate you, sir, on the success so far 

achieved. 

 

Question resolved in the affirmative. 

 

Convention adjourned at 6.17 p.m. 

 

 


